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AHHoTauMs. HecMoTps HO pasnnyms B NOHUMAHMM COOT-
HOLLEHMSI PEIUIUM M MPABA U UX MECTA B COLMATbHO-HOP-
MOTHMBHOM CUCTEME FOCYAAPCTBA, BONBLIMHCTBO SKCMEPTOB
COMAYTCS BO MHEHMM, YTO PENUTUS HAPSAY C MOPASLIO

1 NPABOM SBASIETC HOPMATUBHO PErYNISITUBHOM CUCTE-
MOM, obecneynsalowen ynopsaoiMBaHme obLecTBEHHbIX
NPOLECCOB NOCPEACTBOM CO3HATENBHOTO MX MOAYUHEHMS!
YCTQHOBNIEHHBIM NPABMIAM. PennriosHo-HopmaTusHbie
YCTQHOBKM UCIOMA MO CBOEH CYTU SBASIOTCH COLMAbHBIMM
MMMNEePATUBAMM, BbIPAXEHHBIMU B COOTBETCTBYIOLLMX HOP-
MOX MOBEAEHMS MYCYIbMAHMHA.

XoTsi B paMKOX PACCMATPUBAEMOM CTATbU HE CTOMT
304040 ONPEAEnUTb 3HAYEHUE PENUTUM AN COLUANBHOM
perysnsiumm 4eroBEYECKOrO NOBEAEHMS B COBPEMEHHOM
oblecTse, cnefyet OTMETUTB, YTO B OTAESNbHbBIX CTPAHAX
06LECTBEHHAS U MONUTUYECKAS XU3Hb OPUEHTUPOBAHA
HQ PENUIMO3HbIE TPAAMLMKM M OCHOBAHA HA MCIIAMCKOM
(MycynbmaHckom) npase, ABASIOLLEMCS OGHOM U3 OCHOB-
HBIX MUPOBbIX CUCTEM NPABA (HAPAAY C KOHTMHEHTANBHOW
M QHIOCAKCOHCKOM). Bceobbemniowmit xapakTep Mcnama
PKO NPOSBAAETCS B LIAPMUATE, NPEACTABIEHHOM CUCTe-
MO MPABK, PETYNMUPYIOIMX PETUTMO3HOE U MUPCKOE
noBefeH1e YenoBeKa, 1 BKIIOYAIOLWEM B Cebsi UCIAMCKYIO
AOTMATHUKY M 3THKY, O TAKXE NMPABMIA NOBEAEHMS NIOAEH
BO BCeX Cdepax XM3HU. M3yueHnem TakmMx HOPM B PAMKAX
wapwuata 3aHumaetcs ocobasi Hayka — $ukx. JaHHbIM
TEPMUHOM 0B03HAYAETCS HE TONBKO YKA3aHHAs obnacTb
MCNAMCKOTO 3HAHMS, HO M Pa3pabaTbiBOEMbIE €10 MPABKIA

nosefeHus Nogei. STy HayKy HEPELKO HA3bIBAIOT UCIIAM-
CKOM lopUcnpyaeHUMel, a GOPMyMpyeMble el HOPMbI —
MCNAMCKWM (MyCynbMOHCKWM) MPABOM, XOTS HE BCE M3 HUX
SBNSIOTCS PABOBbIMM.

[laHHas CTaTbs MOCBALLEHA AHANM3Y MOAXOAA COBPE-
MEHHOM MCNAMCKOM MPABOBOM MBICIIM O MPABE HA HEMpK-
KOCHOBEHHOCTb YOCTHOM XM3HM M MOMBITKE PACCMOTPETH
MHCTUTYT 30LLUMTHI NEPCOHANBHBIX AHHBIX JIMYHOCTHU Yepes
MPU3MY KOHLEMLMKU 3ALUMTBI KMIMULLA B UCIAOMCKOM NpaBe.
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Abstract. Despite the differences in the understanding of the
relationship between religion and law and their place in the
social-normative system of the state, most experts agree that
religion, along with morality and law, is a normative-regu-
latory system that ensures the ordering of social processes
through their conscious obedience to established rules. The
religiously normative attitudes of Islam, in their essence, are
social imperatives, expressed in the corresponding norms of
the Muslim’s behavior.
Although, within the framework of this article, the task
is not to determine the importance of religion for the social
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regulation of human behavior in modern society, it should
be noted that in some countries, public and political life

is focused on religious traditions and is based on Islamic
(Muslim) law, which is one of the main world systems of law
(along with continental and Anglo-Saxon). The all-encom-
passing nature of Islam is clearly manifested in the Shariah,
represented by a system of rules governing the religious and
secular behavior of a person, including Islamic dogma and
ethics, as well as the rules of human behavior in all spheres
of life. The study of such norms within the framework of
Sharia is a special science — figh. This term designates not
only the specified area of Islamic knowledge, but also the
rules of external behavior of people developed by it. This
science is often called Islamic jurisprudence, and the norms
formulated by it are called Islamic (Muslim) law, although
not all of them are legal.

This article is devoted to the analysis of the approach of
modern Islamic legal thought about the right to privacy and
an attempt to consider the institution of protection of person-
al data of an individual through the prism of the concept of
protection of the home in Islamic law.

Keywords: human rights, Islamic law, privacy, personal
data, home protection institution, Koran, Sunna of the
Prophet Muhammad

For citation: Daiyrbekov R.T. The right to privacy in Islamic
law // Trudi po Intellectualnoy Sobstvennosti (Works on
Intellectual Property). 2021. Vol. 39 (4).P. ......

https//:doi.org.......

34 UHDOOPMALMA. TOCYOAPCTBO. MPABA YEJTOBEKA

TPYLbl MO UHTENNEKTYANTbHOM COBCTBEHHOCTU Tom 39 #4 2021

Meaan rapaHTHpPYeT ¥ 3aIUIIAeT IPHBATHOCTDb CeMeH-
HBIX OTHOLIEHMH, a TaKXKe APyTHe TallHbI KaXKAOTO, He3a-
BHICHMO OT TOTO, KeM OH sIBAsieTCs. Be3 mossosenms xo3s-
VHAa HUKTO He BIIPaBeé BOWTH B YYXKOW AOM, 3aTASIABIBATh
B HErO M IIOACAYIIHBATD BEAYIIUECS TaM pasroBOphL. Tak-
e 6e3 COOTBETCTBYIOLIErO AO3BOACHMS HEAB3s YUTATh
qyxylo nepernucky. CBo60AQ KaXXAOTO B CBOHMX AMYHBIX
AeAax, HeBMEIIATEAbCTBO KOTO ObI TO HU OBIAO B €ro 4acT-
HO@ AEAO, 2 TAK)Ke HEITPUKOCHOBEHHOCTD B BOIIPOCAX XKH-
AbsI, CEMEMHBIX U AUYHBIX B3aUMOOTHOIIEHUI OTHOCSTCS
K YHCAY TAABHBIX YeAoBedecKHX IpaB. CAepAOBaTEABHO,
TOT, KOMy He O0ecIlle4eHa HeIPHKOCHOBEHHOCTb XHU-
Abs, AMYHBIX TaiH, IePeNHCKH, CIUTAETCS YIleMACHHbIM
B IIPaBaX, COTAACHO CBAIIEHHON KHHUIH ncAama Kopany
u cynHe ITpopoxa Myxammepa.

PaccmarpuBasi pasBuTHe KOHIENIIMM HMHCTUTYTA
MIPUBAaTHOCTU B COBPEMEHHOMN MCAAMCKOW IOPUCIIPYAEH-
IIMH, CAeAyeT IpuBecTH 3adukcupoBanHoe Kopamom
IpeATIMCaHHEe O HEeNPUKOCHOBEHHOCTH YaCTHOM XKU3-
Hu: «O, Bbl, koTOpBIe yBepoBaau! l3beraiire wacTbix
HOAO3PEHHI, H60 HEKOTOpbIe OAO3peHus rpeurHbl. He
TIOATASIABIBAITE M He 3A0CAOBBTE [3a CIIMHOI] APYT ApY-
ra. PasBe 3axouer KTO-AHOO M3 BaC 3A0CAOBUTDH O CBOEM
nokoiHoM 6pare? OrBparureabHO BaM ato! Tak Gorirech
Anraxa, BeAb AAAAX — TPOUJAIOIIMI, MHAOCEPAHBIN >
(cypa «aab-Xyaxypar», 49/12).

AXTyaAbHbIM HaIpaBAEHHEM PasBUTHUS HCAAMCKOM
MBICAU O IIPUBATHOCTH, 0€3yCAOBHO, SIBASIETCS M PeKO-
MEHAAIYs, KaK [OCTYIIaTh B OTHOIIEHWH JAaCTHOM >KU3-
HH YeAoBeKa: «O, Bbl, koToprle yBepoBasu! He Bxopure
B 4y)KHe AOMa 6e3 paspelleHNs U 6e3 [OXXeAAHHs MUpa
UX OOHTAaTeAsIM. JTO AydIlle AASL Bac: OBITH MOXKET, BB
IOCAyIIaeTech HasupaHMA. Ecau >ke B AoOMe HHKOrO He
OKAXXETCsI, TO He BXOAUTE, IIOKA BaM He paspelaT. A ecAH
BaM CKaXyT: «Yiipure!», To yxoaute. Tak npeamnouru-
TeAbHee AAS Bac, 1 AAAAX 3HAET O TOM, YTO BBl BEpIIHTE >
(cypa «an-Hyp», 24/27-28).

ITop «BXOAOM B AOM> HMeeTCA B BHAY He TOABKO HeIlo-
CPeACTBEHHBIIT BXOA B AOM Yepe3 BOPOTa AU ABEP, & AF06Oe
[POHUKHOBEHYIE B YaCTHYIO XKI3Hb. CIIOABIDKHUK AGAyAAAX
u6H AG6GAC rOBOPHA, UTO « AAAAX CKPBIBAET HEAOCTATKH AFO-
Aeit i ipomaet ux, 1 OH AIOOHT CKPBIBAOIIHX>.

ToBops 0 mepcOHAABHBIX AQHHBIX, CAEAYET OTMETHUTD,
4TO BO BpeMmeHa XusHU [Ipopoxa mpeHTHUIIMPOBATH
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YeAOBEKd MOXKHO OBIAO B IIOAQBASIOINEM OOABIIMHCTBE
CAy4YaeB AMIIIb BOOYHUIO, HA TOT MOMEHT He CYIeCTBOBAAO
COBPEMEHHbIX MACHTHPUKATOPOB AMYHOCTH, TAKHX KaK
nacoptrble AaHHble, VIMMH, HOMepa TeaedpoHOB 1 T.A.
B 9TOM1 CBSI3U BOIIPOC O 3aIUTe IIEPCOHAABHBIX AAHHBIX
AMYHOCTH B MCAAMCKOM IIpaBe CAEAyeT PacCMaTPHUBATh
AHIIb HA OCHOBE HHCTUTYTA 3AIUThI SKHAHIIA.

B HacTosiIIee BpeMsI CIIpaBeAAUBOI H 3aKOHHO IIPH-
3HaeTCs Ta 0OpPabOTKA IIePCOHAABHBIX AAHHBIX, CACAYSI
KOTOPOIT CyO'BeKT AAHHBIX AO X IIPEACTABACHHS AOAKEH
HOAYYHTb HHPOPMALIUIO O TOM, KTO 6yaeT 0OpabarbiBaTh
AQHHbIE, KaKOBBI LJeAH UX OOPAOOTKH U MCIIOAb30BAHHS,
a TaKoKe AATh COTAACHE HA MCIIOAb30BAHHeE IIePCOHAABHBIX
AQHHBIX.

ITpoBOASst TapaAAeAb C COBpPEMEHHBIM 3aKOHOAATEAD-
CTBOM O IIepPCOHAABHBIX AAHHBIX M IPEACTABUB < KUAH-
mje>» Kak 9KOCHCTEMY, TAe IPOHCXOAAT cOOp, XpaHeHHe
U HCIIOAb30BaHHe HHPOPMALMH IIePCOHAABHOTO XapaKTe-
Pa, MOKHO IIPEATIOAOKHTS, 4T0, cA0Ba ITpopoxka «A ecan
BaM CKXYT: “YitauTe!”, TO yXOAUTE>, IO CyTH? SIBASIOTCS
0TOOpaKEHHEM COBPeMEHHON KOHIIETIIUH AQYU COTAACHS
Ha 00pabOTKY [IePCOHAABHDIX AAHHBIX, A TAKXKE SIBASIOTCS
IIOATBEP)KACHUEM IIPaBa CyObEKTa IIePCOHAABHBIX AAH-
HBIX AQBaTh HAHM OT3bIBAaTh COTAAQCHe HA HCIIOAb30BaHHE
[IePCOHAABHBIX AQHHBIX.

IIpopox Myxammaa, cipamuBasi pa3pelieHus BOUTH
B 4el-TO AOM, He IIOAXOAHA IIPSIMO K ABepu aoMma. OH cTo-
SIA B TIPABOM HAHM A€BOM YTAY, TOBOPSI IIpU 9TOM: «Mup
BaM, MHp BaM!>.

Caosa Ilpopoxa «Mup Bam, Mup Bam!>», B KOHTeK-
CTe 3aIUThl MHYOPMALMU EPCOHAABHOIO XapaKTepa
3ByYaT KaK IIPeABAPUTEABHOE YBEAOMAEHHeE, HEOOXOAU-
MOe B KOHKPETHbIX YCAOBHUSIX, YTOObI cOOp U 06paboTka
HHPOPMALUU OBIAY CIIPABEAAUBBL.

CoBpeMeHHas HCAAMCKAsl [IPABOBasi HayKa pa3paba-
THIBAET KOHKPETHBIE IIPAaBa M CBOOOABI Y€AOBEKA, CPEAU
KOTOPBIX 0c000€ 3HaueHMe [IPHAAETCS IPaBy Ha HEIpH-
KOCHOBEHHOCTD YaCTHOM XXH3HH. B moaTBepxaeHHe 9TO-
IO CAeAyeT IIpuBecTy B mpuMep McaaMckyio Aexaapariuio
IIpaB YeAoBeKa', IPHHATYIO B pamkax OpraHusanuu uc-
AAMCKOTO COTPYAHHYECTBA, CAMOTO BAMSITEABHOTO Ha
CeTOAHAIIHHUI AEHb MEXIOCYAAPCTBEHHOIO COI03a My-
CYABMAHCKHX CTPaH. AeKAapalist OA0OpeHa pe30AtoLHeit
49/19-P KoudepeHIUN MUHUCTPOB MHOCTPAHHBIX AEA
crpan — uaeHoB OpraHu3anMu MCAAMCKOIO COTDYA-
HudecrBa B Kaupe S asrycra 1990 r. B npeam6yae cka-
3aHO: «OCHOBHbIe IIpaBa M 00IIMe CBOOOADI SIBASIFOTCS
YaCTBIO PEAHTHMH MyCYAbMAH, 1 HUKOMY B IIPHHIIIE He
AQHO TIOAHOCTBIO MAM YaCTHUYHO IIPEISTCTBOBATD UX pe-

1 Kaupckas geknapauus npas yenoseka g ucname. — URL:
https:/ /www.oic-iphrc.org/en/data/docs/legal_instruments/
OIC_HRRIT/571230.pdf, c. 3.

AAMBALMHY, HAPYIIATh UAM UTHOPHPOBATh MX B KaueCTBe
HMIIEPATHBHBIX OOXXECTBEHHBIX HOpPM>. TakK, COIAacHO
CT. 22 BblNIeyKa3zaHHOM Aekaaparuu: «YeroBex nmeer
IIPaBO HA MOAHYIO CAMOCTOSTEABHOCTD B CBOEH YaCTHOM
JKM3HH BO BCEM, YTO KACAETCS €T0 KHMAbSI, CEMbH, UMYIIle-
CTBa M CBS3€; 3alpellaeTCs CACAMTD 32 HUIM MAU KOHTPO-
AMPOBATh €r0 MOBEACHHE, A TaKKe IMPUINHATD BPEA €ro
PpeITyTaliy; YeAOBEKY AOAXKHA FapaHTUPOBAThCSA 3aIUTa
OT AI060T0 HACHABCTBEHHOT'O BMEIIATEAbCTBA B €T0 4acT-
HYIO JKH3HDb>.

CooTHomeHye npasa ¢ peAurueil, HpaBCTBEHHOCTHIO
U TIOAMTHUKOM SIBASETCS TPEAMETOM HCCAEAOBAHMHI KAK 1O
TEOPHH ITPaBa, TAK U ITO CPABHUTEABHOMY ITPABOBEACHUIO.
Pasanynble mpaBoBble KYABTYPbl DPa3AMHYalOTCSA CBOeM
crienpHKOHN COOTHOUIEHHS MEXAY IPaBOM ¥ HHBIMH CO-
IIMaAbHBIMM HOpMamu. HekoTopble mpaBoBbie cHCTeMBbI
OCHOBaHbI Ha BEPXOBEHCTBE MIPAaBOBBIX HOPM, B TO BpeMs
KaK APyTHe OTAQIOT MIPMOPUTET PEAMIMO3HbIM IOCTYAA-
TaM. B aTOM OTHOIIEHMH CAOXKMBIIHECS B MCAAME MpeA-
CTaBA€HV: O MMPUBAaTHOCTH 3aAAI0T TEHACHIIUH PA3BUTHSA
COBPEMEHHOM HCAAMCKOM I0PUCIPYACHIIUH, GOPMUPYIOT
OTHOIIEHHE K 3TOM HayKe ¥ K NICAAMY B IIEAOM.
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