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INTRODUCTION

Over the past years, the legal provisions regulating copy-
right have been actively reforming, and these changes 
considerably a!ect the rights of authors of works of "ne 
and photographic art. Nowadays, copyright rules are fully 
incorporated into the fourth part of the Civil Code of the 
Russian Federation and continue to develop taking into 
account the change and complication of legal relations in 
the "eld of creative activity. Despite the positive dynamics, 
there is a signi"cant number of legal relations in connec-
tion with the creation and use of works of photographic 
and visual art, which need to improve legal regulation.

Besides, Russia has been adjusting national copyright 
law within a considerable time period, including works of 
"ne and photographic art, in accordance with the world 
standards stipulated by the Partnership and Cooperation 
Agreement between the Russian Federation and the EU 
countries, which aims to promote political, trade, eco-
nomic and cultural cooperation between Russia and the 
EU, as well as in connection with Russia’s entry into the 
World Trade Organization. In addition, in recent years, 
active a#empts have been made in the international are-
na to strengthen control over the copying, publication 
and movement of information in digital form, including 
works of "ne and photographic art.

For legal science and scholarship, which is addressed 
mostly to the national law, the use of comparative law is 
extremely important, since it helps to establish the ways 
to solve the same problem in di!erent countries, and al-
lows expanding the horizons of legal research — to take 
into account the positive and negative experience of for-
eign countries.

German legal science and scholarship have a rich tra-
dition and experience in multilateral copyright studies 
for photographic and artistic works, as well as an exten-
sive base of practical material that can be used to develop 
directions for improving Russian legislation in this area.

MAIN PART

Works of Fine Art
Russian legislation (paragraph  1 of article  1259 of the 
Civil Code of the Russian Federation [1]) distinguish-
es the following copyright objects as a separate group: 

works of painting, sculpture, graphics, design, graph-
ic stories, comics and other works of "ne art. Separate 
groups include works of decorative, applied and scenog-
raphy art, as well as photographic works and works ob-
tained in ways similar to photography.

&e German Copyright Law refers to works of "ne 
art a fairly wide group of objects: subparagraph 1, para-
graph 1 § 2 of UrhG (Urheberrechtsgesetz  — German 
Law for the Copyright 09.09.1965 with amendments 
from 23.07.2021 [3]) covers, in addition to works of 
"ne art, architectural structures, works of applied art and 
projects (dra's) of such works.

Such a broad quali"cation of this copyright object 
can be explained by the fact that the German legisla-
tor applies the concept of “work of "ne art” as a gener-
ic. &is general concept refers to works of “pure” "ne 
art, works of applied art, as a special case   — architec-
tural structures, as well as dra's and drawings of these 
works [45, p.  53]. In practice, German lawyers include 
painting, graphics, plastic forms, sculpture, as well as 
similar objects of modern art. &e scenery also belongs 
to this group [21]. Houses, churches, stadiums, towers, 
squares qualify as architectural works if they represent a 
personal intellectual achievement [41, p. 17]. &e legis-
lation of the Russian Federation separates works of dec-
orative, applied and scenographic art, as well as works 
of architecture, urban planning and garden and park art, 
including in the form of projects, drawings, images and 
layouts from works of "ne art, which entails a di!erent 
set of powers for authors of such works (this separation is 
demonstrated particularly in paragraph 1 of article 1259, 
articles 1291, 1294 of the Civil Code of the Russian Fed-
eration). In particular, the authors of works of decorative, 
applied and scenographic art are deprived of the “droit 
de suite” (right to follow) and the right to access, which 
seems to us not entirely logical. From our point of view, 
works of decorative, applied and scenographic art would 
be more appropriate to include in the group of works of 
"ne art, since the main di!erence between these works 
from works of "ne art is the possibility of their applied 
use, which does not diminish their artistic value. With 
the wording in force in Article 1259 of the Civil Code of 
the Russian Federation, a painting made on canvas will 
have a greater level of protection than a painting made, 
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for example, on the cover of a box or on a vase, so it seems 
to us that such a restriction of the level of protection of a 
work is not fully justi"ed, depending on which medium it 
received its objective expression. &e inclusion of works 
of decorative, applied and scenography art in the group 
of works of "ne art would help to resolve this issue and 
resolve these contradictions that exist in this area of reg-
ulation. &is approach is also present in the Russian legal 
scholarship [39].

&e subject of art does not have to consist from a 
long-term material: it can also be created from short 
life material  — from chocolate or marzipan, from oil, 
sand, snow or ice. For example, for German legislation 
as an object of copyright can be quali"ed ta#oo [40] and 
masks [49, p.  114], in Russian legislation  — makeup 
[10], packaging and appearance of confectionery [11].

&e category “work of "ne art” in German law in-
cludes all two  — or three-dimensional constructions 
that express their aesthetic content through means such 
as color, line, volume, space and boundaries [46, p. 39]. 
Such approach of UrhG, which puts all works that use 
similar expressive means to the concept of “works of "ne 
art”, the German lawyer Dr. Winfried Billinger connects 
with the di(culties of distinguishing di!erent types of 
these works in certain cases [46, p. 60].

In Russian copyright, all these objects di!erentiated. 
From our point of view, works of decorative, applied and 
scenography art would be more appropriate to include in 
the group of works of "ne art. With the wording in force 
in Article 1259 of the Civil Code of the Russian Federa-
tion, a painting made on canvas will have a greater level 
of protection than a painting made, for example, on the 
cover of a box or on a vase, so it seems to us that such a 
restriction of the level of protection of a work is not fully 
justi"ed, depending on which medium it received its ob-
jective expression. &e inclusion of works of decorative, 
applied and scenography art in the group of works of "ne 
art would help to resolve this issue and resolve these con-
tradictions that exist in the described area of regulation.

In support of this conclusion, the following de"ni-
tion of S.A.  Sudarikov can be cited: “Works of applied 
art are works of "ne art expressed in applied goods pro-
duced in an industrial, cra' or artisanal way” [37]. &us, 
S.A.  Sudarikov directly refers works of decorative and 
applied art to works of "ne art.

Dra's of works of "ne art are subject to legal protec-
tion in both Russia and Germany. &e author does not 
lose this privilege even if he later does not implement 
this sketch [38, p.  52]. Anyone who "nishes someone 
else’s work is recognized as a processor under German 
law [49, p. 102] (§ 23 UrhG). &e very concept of "ne 
art (“Kunst”) in German law is not clearly de"ned [45, 
p. 52; 50, p. 80], but judicial practice, if it is necessary to 

distinguish “pure” "ne art from its other types, proceeds 
from the purpose of the created work [45, p. 53]. It is gen-
erally accepted that a work of "ne art has only aesthetic con-
tent, and a work of applied art — also a functional purpose 
[42, p. 555]. Professor Heinz Püschel notes that the most 
di(cult thing in such situation is to distinguish works of art 
from other aesthetic achievements [47, p. 29], as it can be 
extremely di(cult to decide whether this work (especially 
in the "eld of industrial forms) belongs to the arts and cra's 
or can only be regarded as an object of industrial property 
(Geschmacksmusterrecht zugängliches Produkt).

Moreover, if this object also has novelty as a model 
or sample, it can also be protected in this capacity in ad-
dition to copyright [44; 45, p. 88].

Despite the possibility of such a double protec-
tion, German copyright is close to the French concept 
of “unité de l’art” — art remains art, no ma#er how it is 
used. Based on this principle, works of "ne and applied 
art are put in the same position [42, p. 557].

Russian doctrine also stands on the position of mul-
tiple protection of works of art in the "eld of copyright 
and patent law. For example, the drawing may form the 
basis of a trademark or be the creation of the creator of 
an industrial model as an object of patent law [38, p. 84]. 
S.A. Subbotina notes [36] the frequent recommendation 
to register the packaging of products, if original, as vol-
ume trademarks or industrial designs, but justi"es the 
possibility of protecting such images as only as a work of 
"ne art (without additional registration as a trademark), 
and in the form of an object of copyright or patent law 
at the choice of the copyright holder (when registering 
as a trademark). However, despite the above principle 
of double protection, in judicial practice there are cases 
of delineation of the methods of protection of the work 
depending on its use: for example, the judicial division 
of the Supreme Court of the Russian Federation [7] in 
2010, the work of "ne art, which is the basis of the trade-
mark, was deprived of protection as a work of copyright 
for the reason that this work was used for commercial 
purposes. However, the recent Russian judicial practice 
overcomes this approach and supports the author of 
the result of creative activity. In particular, at the end of 
2022, in a similar situation, the Intellectual Rights Court 
defended the author’s rights regarding the design of the 
product label and the photographs created by the same 
author, collecting compensation from the defendant for 
the illegal use of these objects [15]. 

&e “double status” of works of "ne art is also con-
nected with the fact that in Russian law objects-carriers 
of copyright works may not belong to the "eld of intellec-
tual property law. &us, objects that give shape to a work 
are o'en cultural values. In this case, they are subject to 
legislation on culture [38, p. 84; 30].
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Gra(ti is also recognized as a work of "ne art under 
German and Russian law. A feature of this copyright ob-
ject is that such a work is o'en in con)ict with the owner-
ship of the building on which it is located. &erefore, the 
owner has the right to eliminate gra(ti from the object of 
his property [46, p. 47]. At the same time, like any other 
object of copyright, gra(ti enjoys the right to inviolabil-
ity in the sense that this work should not be distorted, 
although it can be completely destroyed [46, p. 226].

&e unlawful or o!ensive content of a work of "ne 
art or the creative act itself does not a!ect the existence 
of copyright protection. &us, the caricature depicting 
the former Prime Minister Franz Joseph Strauss in the 
form of a pig serves as an example of the simultaneous 
presence of both copyright and the composition of the 
criminal o!ense (BVerfGE 75, 369 = NJW 1990, 3026) 
[49, p. 113]. &e immoral content of the work of art does 
not question the possibilities of author’s protection in 
the Russian doctrine of law [38, p. 81].

An example of an illegal creative act is the application 
of gra(ti on the cars of an electric train traveling from Le-
snoy Gorodok to Moscow, on the fact of which a criminal 
case was initiated under the article “Vandalism” [52]. Ac-
cording to the Moscow 24 information channel, coloring 
train cars is a subspecies of gra(ti art called Whole Car 
or TrainWriting. Unauthorized drawings are the subject 
of irritation of the authorities of many cities of the world, 
while legal gra(ti is gaining popularity in Moscow   — 
following the United States and Europe. &is fact can be 
con"rmed by the decision of Moscow Mayor Sergei Sob-
yanin to decorate underground passages and facades of 
houses in Moscow with gra(ti [51].

Considering the fact that an architectural work in ac-
cordance with the German legal norms is classi"ed as a 
work of "ne art, a concept “Panoramafreiheit” deserves 
our a#ention. &e concept is formulated in UhrG § 59 
and grants the right to distribute and publicly reproduce 
works which are permanently on public roads, streets or 
squares, by means of painting or graphics, by means of 
light image or "lm. For buildings, this right can be ap-
plied to the appearance only. However, in a case of using 
the image of a building by making posters, the German 
Supreme Court took the side of the author and decided 
about the need to obtain permission from the creator 
of the architectural work for the production of posters 
with the image of such work (BGH, 05.06.2003 — I ZR 
192/00 — Hundertwasserhaus).

Works of Photographic Art

Both German and Russian legislation absolutely coincide 
with the name of the group of protected objects of photo-
graphic art: “photographic works and works obtained by 
methods similar to photography” (subparagraph 5, para-

graph 1 § 2 UrhG, paragraph 9, article 1259 of the Civil 
Code of the Russian Federation).

But, despite the semblable similarity of the protected 
object, there are signi"cant di!erences in its regulation 
by Russian and German law.

In particular, the object “photography”, uni"ed for 
the Russian legislator, splits in German law into several 
concepts that are quite unusual for domestic legal liter-
ature.

&us, the Law on Author’s and Related Rights of 
Germany distinguishes works of photographic art (Licht-
bildwerke — subparagraph 5, paragraph 1 § 2 UrhG) in 
the sense of personal intellectual creation [41, p. 17] and 
regular photographs (Lichtbilder   — §  72 UrhG). &e 
main legal di!erence between these objects is the du-
ration of the protection period. Works of photographic 
art according to § 64 UrhG, along with other objects of 
copyright, are protected 70  years a'er the death of the 
author. Simple photographs are guarded only 50  years 
from the moment of origin.

&e practical distinction between works of photo-
graphic art and simple photographs is fraught with some 
di(culties. For example, in a work of photographic art, 
reality is not only photographed, but also emphasized in 
its individuality. &e creative compositional solution may 
be to de"ne the boundaries of the frame, the distribution 
of light and shadow, exposure, subsequent improvement 
of the frame by retouching or small photomontage [49, 
p. 119]. At the same time, a work of photographic art, de-
spite some di!erences in production, is recognized as indi-
vidual television frames [20, p. 470, 472], as well as "lm or 
video frames, and it is always assumed that this individual 
frame also contains the necessary artistic solution.

Digital paintings created on a computer are neither 
works of photographic art, nor simple photographs, since 
they are not obtained from radiation energy. German ju-
dicial practice classi"es them as works of "ne art [28].

Simple photographs and works obtained in a similar 
way are images that are created by means of light or other 
radiation energy and, above all, are "xed chemically or 
digitally. &e protection of a simple photo does not de-
pend on its "xation, for example, on a "lm negative [49, 
p. 332]. Images of virtual objects made using a computer 
through electronic programs are not simple photographs 
according to German judicial practice [23]. In some cas-
es, such images, according to German courts, do not con-
tain su(cient creative input.

Purely mechanical reproductions, such as those ob-
tained in the process of photocopying or creating a fac-
simile, are not objects of German copyright. &ey are a 
simple reproduction even when the original format is 
changed [17]. Otherwise, it would be possible to extend 
the security period of a simple photograph by re-photo-
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graphing as long as desired. Such situations should be de-
limited when the museum photographs restored works 
of "ne art at certain intervals, which gives rise to a new 
copyright object every time.

For the protection of photography under German 
law, the purpose for which the photography was per-
formed does not ma#er. If it was made for advertising, 
but does not contain personal spiritual creation, it is pro-
tected as a simple photo, and if this photo meets the re-
quirements of paragraph 2 § 2 of UrhG, it is protected as 
a work of photographic art [18]. Photographs depicting 
scienti"c works also refer to works of photographic art 
[47, p. 30], by protected German copyright.

As mentioned above, Russian judicial practice in-
dicates that the results of creative activity are subject to 
protection “regardless of the purpose and dignity of the 
works, as well as the methods of their expression” [12]. 
However, in Russia, despite the provisions of paragraph 1 
of Art. 1259 of the Civil Code of the Russian Federation, 
which speaks about the protection of works, including 
works of "ne art and photographs, regardless of their dig-
nity and purpose, judicial practice is formed [7], testify-
ing to the refusal of copyright protection for the work of 
art, if it is part of a trademark whose purpose is to be used 
commercially as a means of individualizing goods.

As in the case of works of "ne art, double protection 
of photography is allowed  — as an object of copyright 
and as a brand. On 31 March 2010, the German Federal 
Court, [19] in deciding whether the registration of Mar-
lene Dietrich’s photograph as a stamp was possible, ruled 
that registration as a trademark or data which is used for 
any purpose other than advertising, without the purpose 
of describing the goods and services concerned, should 
not be prohibited by reason of such use alone. Russian 
judicial practice [9] also indicates that a citizen’s photo-
graph can be used both unchanged (format) and on an-
other scale or color, with its application to goods, with 
the inclusion of a trademark or service mark in the com-
position.

COPYRIGHT OWNERS FOR WORKS  
OF FINE AND PHOTOGRAPHIC ART IN RUSSIA  
AND GERMANY

In accordance with Art.  1257 of the Civil Code of the 
Russian Federation, a citizen whose creative work it was 
created is recognized as the author of a work of science, 
literature or art. § 7 UrhG adheres to the same position.

&e legislation of both countries emphasizes the ob-
ligation of personal creative contribution to the creation 
of the work (Article 1228 of the Civil Code of the Rus-
sian Federation, Article 2 § 2 UrhG). &e creative con-
tribution to the work, its presence, absence and scale is a 

de"ning moment for the availability and quality of legal 
protection for the authors of the works in question.

For the author of a work of "ne art, Russian and 
German legislation does not establish the necessary min-
imum of creative contribution, and provides them with 
protection regardless of the signi"cance of creation (Ar-
ticle 1259 of the Civil Code of the Russian Federation). 
Russian judicial practice recognizes the results of cre-
ative activity to be protected “regardless of the purpose 
and dignity of the works, as well as the methods of their 
expression” [12]. However, despite this principle, there 
are court decisions [7] indicating a refusal to protect the 
copyright for a work of art if it is part of a trademark, the 
purpose of which is to use it commercially as a means of 
individualizing goods.

In particular, the importance of creative activity for 
determining the possibility of protection by domestic 
copyright was considered in detail by V.Ya.  Jonas [32], 
proving the need for such to create any new copyright 
object.

Despite the fact that the protection of a work of "ne 
art does not depend on the size of the creative contribu-
tion, German judicial practice ambiguously covers this 
issue. In particular, even those who create works with “in-
signi"cant contribution” are recognized by the authors of 
works of "ne art (German doctrine uses the term “kleine 
Münze” — “small coins” in this case) [27]. For example, 
the Supreme Court of Berlin recognized the author of the 
drawing with jumping trout the right to demand remu-
neration for such a work, although he classi"ed such a 
work as “kleine Münze” [24]. Logos for a mobile phone, 
in turn, were also recognized as a kind of works of "ne 
art related to the “kleine Münze”, but did not receive the 
quali"cation of a copyright object. &us, it can be con-
cluded that in Germany the court in some cases decides 
whether the artist’s creative contribution to a  work of 
"ne art is of su(cient value to provide such a work with 
protection for as an object of copyright when classi"ed as 
“kleine Münze” [27].

&e problem of creative contribution to the work on 
the part of the photographer was relevant from the very 
moment when the art of photography was born. While 
the presence of the artist’s creative contribution to the 
work was not in doubt among lawyers, the presence of 
a signi"cant technical component in the process of mak-
ing photographs made many legal scholars very critical 
of the possibility of recognizing the photographer as a 
copyright subject [29; 48, p. 331]. &is position was also 
enshrined in the legislation of the time when photogra-
phy arose and the authors of photographic works tried to 
achieve recognition by the legislator of their copyright.

&us, P. Miller, recognizing photography as an object 
of copyright, noted that “the main provisions of photo-
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graphic property di!er from those of artistic property 
only to the extent that the "rst lacks a personal element 
(the creator’s spiritual connection with creation)” [34].

In its Note on the Photographer’s Copyright to the 
State Duma of 11 Russian Photographic Societies back 
in 1910, they sought equality of the photographer’s copy-
right with the creators of other works of art [31, p. 1]. &e 
authors of &e Note rightly noted that “photography is a 
"ne art that is equal to others, and must be equalized with 
them by law” [31, p. 5].

In the need for copyright recognition by photog-
raphers, they also referred to the fact that when several 
persons shoot the same plot, the pictures are always dif-
ferent, and each of them carries a bright "ngerprint of the 
author’s personality, so the link to “mechanical methods” 
of obtaining images should cease to play the role of deny-
ing the artistry of such works.

It was not easy to recognize the photographer as the 
author in Germany. During the development of the 1870 
copyright bill, it was decided not to include rights for 
photographers in it, since photography was considered 
just a cra' requiring only technical skill, and therefore, 
like the works of other cra's, it could not be subject to 
special protection, and her works should be provided to 
general use [6, p. 143].

Currently, discrimination against the authors of 
photographs has been eliminated in Russian legislation. 
&ey are equalized in their rights with the authors of all 
other works of art (paragraph  1 of article  1259 of the 
Civil Code of the Russian Federation), which cannot be 
said about German law. &e isolation of “photographs 
without artistic content” (Lichtbild — § 72 UrhG) puts 
photographers in an unequal position, producing photo-
graphs that are quite comparable in artistic strength and 
expressiveness. It seems not entirely fair to a#ribute, for 
example, all photographs produced on vacation or with 
a family to the concept of “simple photographs” — that 
is, those that are devoid of su(cient artistic content. 
Based on these provisions of German law, we can directly 
talk about the existing discrimination of photographers 
working as individuals. If the general rule of copyright 
provides the same protection of creativity to any per-
son, including one incapacitated under civil law, then 
§ 72 UrhG frankly diminishes the level of protection of 
the photographer who created the simple photo. In the 
articles of Russian lawyers, ideas have recently appeared 
about the delimitation of “everyday” photographs from 
original photographs [35].

It remains unclear on what grounds the issue of the 
artistic content of photographs in German practice is be-
ing resolved: usually applicants for the right to be called 
the author of a work of photographic art present diplo-
mas on the education of a photographer and documents 

that the author works professionally as a photographer, 
which, however, does not always serve as decisive evi-
dence. In its decision in the case of photographs of works 
of "ne art, the Supreme District Court of Düsseldorf 
ruled that “photography, which o!ers nothing more than 
artisan impeccable reproduction of the depicted object, 
is not a work of art and in the case where the depicted 
object, in turn, is a work of high rank” [26]. &is position 
of the court is disputed in German legal literature. For ex-
ample, Henrik Lement in his book “Photographing Ob-
jects of Art” and Professor Gerhard Pfennig in a review 
of this book [43, p. 625] refer to the fact that the process 
of shooting an art object, especially a three-dimensional 
one, may require a lot of creative e!ort from the photog-
rapher to reveal the true essence of this work, so it is high-
ly doubtful to classify absolutely all photographs depict-
ing other works of art as simple photographs.

As the author of simple photography, television and 
cameramen defended themselves in German law until 
2002, if it was a separate frame. &ese individual shots 
are protected regardless of the copyright of the entire "lm 
[20, p. 470, 472]. &is norm was contained in § 91 UrhG 
[50, p. 1087] and was abolished due to the fact that the 
German legislator wished to eliminate discrimination 
against operators and give them the rights of authors of 
works of photographic art.

Of interest is also the problem of protecting the mo-
tive of photography, which was most widely developed 
in German judicial practice in 2006–2008. &e ambigu-
ity of this problem is that the protection of the plot of 
photography runs counter to the fundamental principle 
of delimitation of form and idea for both German and 
Russian copyright [53]. &at is, in any work of art it is 
the objective expression, the form of any idea, but not 
the thought or idea itself that is defended. In the case of 
rephotography of the same plot, the question arises of 
whether this is its free use or a dependent subsequent 
creation in the sense of § 23 UrhG.

A clear distinction in this case is especially di(cult, 
since in the case of photography, the form and idea merge 
together, and the artistic level of photography o'en de-
pends more on the choice of plot than on the way it is 
expressed. &e decisions of German courts in this area 
balance between the provision of legal protection for cre-
ative photographs and the need to protect the freedom 
of the plot. Excessive copyright protection could be de-
plorable for photographers: a plot once used in a photo 
would be closed to other authors.

According to Russian judicial practice, “only an indi-
vidual can be the creator of a work, while its status does not 
ma#er” [4]. In this case, there was a dispute about the au-
thorship of an individual entrepreneur on a graphic work. 
&ere are no obstacles to compensation for the moral 
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damage of an individual entrepreneur, the copyright for 
the photographic work of which was violated [16].

However, based on the paragraph of the second ar-
ticle 6 Federal Law of 18.12.2006 No  231-FZ “On the 
Enactment of Part Four of the Civil Code of the Russian 
Federation” [2], the copyright of legal entities that arose 
before the 03.08.1993 (before the entry into force of the 
Law on Copyright and Related Rights) ceases seventy 
years a'er the publication or creation of the work. &e 
rules of part four of the Civil Code of the Russian Fed-
eration apply to the relevant legal relations by analogy. 
Moreover, according to the Resolution of the Plenum of 
the Supreme Court of the Russian Federation No 5, the 
Plenum of the Supreme Court of the Russian Federation 
No 29 [13], such legal entities are considered authors of 
works for the purposes of law enforcement. Neverthe-
less, this does not mean the recognition of the relevant 
legal entities by authors with the entire complex of intel-
lectual rights to the work. Personal non-property rights 
to the corresponding works belong to individuals.

Some features of the distribution of rights to imag-
es of cartoon characters are described in paragraph 12 of 
the Review of Judicial Practice in Cases Related to the 
Resolution of Disputes on the Protection of Intellectual 
Rights (approved by Presidium of the Supreme Court of 
the Russian Federation on September 23, 2015) [5]. &e 
rights to characters in audiovisual works  — animated 
"lms created before August 3, 1992, belong to the com-
pany that shot the cartoon, that is, the "lm studio (or its 
successor). Individuals who took part in the creation of 
cartoons during the speci"ed period do not have exclu-
sive rights to cartoons and their characters.

&e owner of the exclusive right to the character of 
the animated "lm as part of the work is the owner of the 
exclusive right to the animated "lm, i.e. to the entire work 
as a whole.

Copyright for an audiovisual work, and, therefore, 
for characters of animated "lms — actors in the work, is 
recognized by a legal entity  — the enterprise that shot 
the "lm, which met the requirements of Part 1 of Art. 486 
of the RSFSR Civil Code in 1964, which was in force at 
the time of the creation of animated "lms.

Article 6 of the Federal Law of December  18, 2006 
No  231-FZ indicates that the copyright of legal entities 
arose before August 3, 1993, that is, before the entry into 
force of the Law of the Russian Federation of July 9, 1993 
No 5351-I “On Copyright and Related Rights”, terminated 
a'er seventy years from the date of the legitimate publica-
tion of the work, and if it was not made public — from the 
day the work was created. &e rules of part four of the Civil 
Code of the Russian Federation apply to the relevant legal 
relations by analogy. For the purposes of their application, 
such legal entities are considered the authors of the works.

14.07.2022, the production designer of the animated 
(cartoon) "lm was included in the authors of the audio-
visual work (clauses 4, 1 of article 1263 of the Civil Code 
of the Russian Federation).

Only an individual can be considered the author of 
a work of "ne art or a photographic work in German law, 
which is also enshrined in judicial practice, in particular 
in the decision of the Berlin District Court of May  10, 
1989 [25]. In this decision, the court determined that the 
ability to be an author or photographer in the sense of § 2 
and 72 UrhG belongs only to individuals. A legal person 
may be the holder of the rights to use simple photographs 
that were taken by the satellites used by him only if the 
individual who is the author or photographer transfers 
such rights to him. A legal entity that uses satellites does 
not have the right to require the indication of its name in 
accordance with § 13 of the UrhG when publishing pho-
tographs taken by its satellite.

At the same time, under Russian law, a legal entity, 
in the presence of a dispute over the right to use a work 
of "ne art or part of it, must prove the fact that the rights 
to the work were transferred to it, even if such a work was 
created as part of an o(cial assignment. &is is con"rmed 
by judicial practice, in particular in the decisions of the 
Supreme Arbitration Court of the Russian Federation. So, 
in 2000, the Supreme Arbitration Court of the Russian 
Federation ruled [14] that copyright for a work created in 
the order of ful"lling an o(cial assignment in a scienti"c 
or other organization belongs to the author of the work. 
If the author’s property rights were transferred to them by 
a legal entity, he can freely defend his violated right to use 
the work. For example, the existence of an exclusive license 
from a legal entity and the fact that there was no agreement 
between the heiress of the author of the work of "ne art 
“Zhnitsa” and the distillery on the use of a fragment of this 
work on the labels of manufactured products allowed the 
legal entity — the owner of the rights to the work — to 
claim compensation for its violated right [8]. &ere are 
precedents for the protection of rights by legal entities and 
in the case of photographs — for example, in the process of 
considering the case in several instances, OOO “PKP Za-
vod Vysokotechnologichnogo Oborudovanija” was able 
to defend its right to recover compensation from another 
legal entity in connection with the placement of contro-
versial photographs on the defendant’s website without 
the consent of the plainti! [6]. In accordance with para-
graph 23 of the Review of the practice of resolving disputes 
related to the protection of foreign investors by courts 
(approved by the Presidium of the Supreme Court of the 
Russian Federation on 12.07.2017), a foreign legal enti-
ty also can demand compensation in its favor for copy-
right infringement in a Russian court, but in this case it is 
obliged to con"rm its status as a foreign legal entity.
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If we are talking about photographic works created 
during the performance of o(cial duties, but in addition 
to agreements with the employer, in the absence of evi-
dence that the photographs were taken by the employee 
as part of the performance of o(cial duties and o(cial 
assignment, the employee has the right to claim com-
pensation for violation of the exclusive right to the works 
created by him [5].

CONCLUSION
As we can see, law enforcement is moving towards an in-
creasingly clear acceptance of the fact that creative work 
and the results of creative activity are subject to protection. 
&e collected compensation for copyright infringement 
is increasingly signi"cant and stable and a systematic de-
cline in their level is gradually becoming a thing of the past. 
&us, once adopted by the courts, the reduction in com-
pensation for the illegal use of photographic works to 10 
thousand rubles was replaced by a di!erent approach and 
in modern Russian realities such compensation can reach 
more than 600 thousand rubles for 5 photographs [6].

I would also like to note the tendency of Russian 
law enforcement practice to protect workers who create 
creative works during working hours, but in addition to 
contractual obligations to the employer.

German law continues to maintain to some extent 
discriminatory norms in relation to simple photographs, 
unlike works of photographic art, and we see here some 
vices of possible protection of those authors whose works 
will be quali"ed as simple photographs.

In Russian law, in turn, some restrictions are subject 
to artists who create objects of decorative and applied 
art, deprived of such rights that are granted to authors of 
works of "ne art, for example, access rights and rights to 
follow.

&erefore, in connection with the facts set out in this 
Article, it can be concluded that the protection of the 
rights of authors of works of "ne and photographic art 
in Russia and Germany, the set of such rights, opportu-
nities and the degree of protection of the legitimate in-
terests of authors are inextricably linked with the quali"-
cation of the works created by them, which con"rms the 
importance of legal clarity in establishing clear principles 
of such quali"cations at the legislative level and in the 
formation of law enforcement practice.
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