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Original article

UMHOOPMALIMSA, HE COOTBETCTBYIOLLLASl BEUCTBUTESIBHOCTU
C TOYKU 3PEHUS PA3JIMYHBIX OTPACINEM NMPABA
INFORMATION THAT DOES NOT CORRESPOND TO REALITY

FROM THE POINT OF VIEW OF VARIOUS BRANCHES OF LAW

Anna KoHcrantunoeHa XKAPOBA
MuctutyT rocymapctea u npasa PAH, Mockea, Poccus,
anna_jarova@mail.ru,

ORCID: 0000-0002-2981-3369

Mudopmaums o6 astope

AK. Xaposa — crapwwuit HayuHbli coTpyasmuk MuctutyTa
rocynapctea 1 npasa PAH, gokrtop topuanyeckmx Hayk,
poueHT, accounnposanHbii Ynern Kapeppsl KOHECKO no
QBTOPCKOMY MPABY, CMEXHbIM, KYNbTYPHbIM U MHPOPMALIM-
oHHbiM npasam HAY BLLSD

AntoTaups. B ctatbe Ha ocHOBE QHANM3A HOPM TAKMX
oTpacnen nNpaBsd, KAk MHPOPMALMOHHOE NPABO, Yronos-
HOEe MPABO M AAMMHUCTPATMBHOE NPABO, A TAKXE AHANN3A
opHLMANbHBIX PA3bSCHEHWH 3akoHoaaTenbcTea Poceuin-
ckont Pepepaumnm, COREPXALUMXCS B MOCTAHOBNEHUAX
MneHyma BepxoeHoro Cypna Poceuitckoint Pepepaumu,
onpepensioTcs MPU3HAKM CIEAYIOWMX NOHATUI: «30BEAO-
MO HEROCTOBEPHAS MHHOPMALMS», «3ABEAOMO JIOXKHAS
MHPOPMALMS», <MHPOPMALMS, HE COOTBETCTBYIOLLAS
AEMCTBUTENBHOCTU» U «NoXHOE cooblieHne». CaenaHbl
BbIBOZbI, YTO C TOYKM 3PEHMUSI CEMAHTUKM MOHSITUS «TIOXHAS!
MHPOPMALMA» 1 «HEAOCTOBEPHAS MHPOPMALMS» COAEPXKAT
3QNIOKEHHBIE KPUTEPUM OMpPeEfeNeHNs HEAEMNCTBUTENbHOCTH
MHPOPMALMM — MHPOPMALMS HE COOTBETCTBYET AEMCTBU-
TENbHOCTU U 3HAHME Yenoseka ob aTom dakTe. B cratbax
PA3MYHBIX HOPMATMBHBIX MPABOBbIX AKTOB 3TH CEMAHTMYE-
CKME KOHCTPYKLMM YCUNEHBI AOMOMHEHNEM — 3TO «3ABEAO-

MHOOPMALMA. TOCYOAPCTBO. MPABA YEJTOBEKA

MOCTb» 3HAHMIA YENOBEKA O HECOOTBETCTBUM MHDOPMALMK
LEeNCTBUTENBHOCTY.

Cratuctmka nokaseieaet, uto YK PO k gesruam, ces-
30HHBIM C UCMOL3OBAHMEM NOXHOM MHGOPMALMM, OTHOCHT
MOYTM B BA C NOJIOBUHOM pa3a Gonblue NPecTynaeHuH,
YEeM C MCMONb30BAHWEM HELOCTOBEPHOM MHPOPMALMM.

B KoAl' PD — obpatHas cutyauus. K aaMUHUCTPATUBHBIM
NPABOHAPYLLEHUAM OTHOCMUTCS B TP pa3a Bonblue fesHu,
CBA3QHHbBIX C MCMOMb3OBAHUEM W PACIPOCTPAHEHUEM
HEAOCTOBEPHOM MHDOPMALMH, YeM AESHMIA, CBASAHHBIX

C MCMONb3OBAHWUEM JIOXHOM MHPOPMALMM.

[laHHas CTATUCTMKA NO3BONSIET CAENATb BBIBOA, YTO
YFONOBHbIA 30KOH CKIIOHEH B OCHOBHOM NMPU3HABATL
NPecTynneHusmMm obMaH, NOXb, KOTOPbIE MPEACTABASIOT
peanbHyto 0bLECTBEHHYIO ONACHOCTb U MPUUYMHAIOT BPES
OXPOHSEMbIM YTOMOBHbIM 30KOHOM OTHOLLEHMSM B Cde-
pe obecneyeHus oblectseHHoN BesonacHocTu. Takue
OENCTBUA COBEPLUAIOTCS YENOBEKOM C YMbICTIOM, OH 3HOET
O HECOOTBETCTBUM MHDOPMALMM [EACTBUTENLHOCTH,

Q TAKXe NPEABUAMT M SOMYCKAET HACTYNNeHne NOJOBHbIX
nocnencTeum.

MudopmaumnorHoe 3akoHoaaTenbCTso Hanbonee
NIOSINBHO K MPUMEHEHMIO MOHSITUI, perynupys obuue-
CTBEHHbIE OTHOLLEHMSI, CBSI3AHHBIE CO BCEMM U3Y4OEMbIMM
B AGHHOM CTATbE MOHATUSIMU — «30BEAOMO HEAOCTOBEP-
Hast MHPOPMALWMS», K3ABELOMO JIOXHAS MHPOPMALMS»,
«MHPOPMALWS, HE COOTBETCTBYIOLLAS AEACTBUTENBHOCTHY,
«noxHoe coobuieHne». OBbICHUTL 5TO MOXHO 0COBEHHO-
CTAMM POPMHUPOBAHMS OTPACIM MHPOPMALMOHHOTO NPABA
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M KOMIMIEKCHOCTbIO MPUBOBOTO PErYIMPOBAHMS MHPOPMA -
LMOHHbIX OTHOLLEHMM.

Kniouessie crosa: yronoeHoe NpaBo, AMUHUCTPATUBHOE
npaBso, MHOPMALMOHHOE NPUBO, JIOXb, AEACTBUATENb-
HOCTb, MHPOPMALMst

[ns umtmposanus: Xaposa A.K. Mupopmauus, He cooT-
BETCTBYIOLLAS AEHCTBUTENBHOCTU C TOUKM 3PEHMS PA3aMY-
Hbix oTpacneit npasa // Tpyabl no MHTennekTyansHoOM
cobcreenHoctn (Works on Intellectual Property). 2023.
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Sciences, Moscow, Russia,
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Abstract. The article, based on the analysis of the norms
of such branches of law as information law, criminal law
and administrative law, as well as the analysis of official
explanations of the legislation of the Russian Federation
contained in the resolutions of the Plenum of the Supreme
Court of the Russian Federation, defines the signs of the
following concepts — “knowingly unreliable information”,
“knowingly false iunformation”, “information that does not
correspond to reality” and “false messages”. It is concluded
that from the point of view of semantics, the concepts

of “false information” and “unreliable information”
contain inherent criteria for determining the invalidity of
information — information does not correspond to reality
and a person’s knowledge of this fact. In the articles of
various normative legal acts, these semantic constructions
are reinforced by an addition — this is the “knowingness”
of a person’s knowledge about the inconsistency of
information with reality.

Statistics show that the Criminal Code of the Russian
Federation includes almost two and a half times more
crimes related to the use of false information than with
the use of false information. The situation is reversed
in the Administrative Code of the Russian Federation.
Administrative offenses include 3 times more acts related
to the use and dissemination of false information than false

information. These statistics allow us to conclude that the
Criminal Law is inclined mainly to recognize as crimes
deception, lies that pose a real public danger and cause
harm to the relations protected by criminal law in the field
of public security. Such intent actions are committed by a
person, he knows about the inconsistency of the information
with reality, and also anticipates and allows the occurrence
of such consequences.

Information legislation is the most loyal to the use
of concepts, regulating public relations related to all the
concepts studied in this article — “knowingly unreliable

"o

information”, “knowingly false information”, “information

nou

that does not correspond to reality”, “false message”. This
can be explained by the peculiarities of the formation of the
branch of information law, and the complexity of the legal

regulation of information relations.

Keywords: criminal law, administrative law, information
law, lie, reality, information

For citation: Zharova A.K. Information that Does Not
Correspond to Reality from the Point of View of Various
Branches of Law // Trudi po Intellectualnoy Sobstvennosti
(Works on Intellectual Property). 2023. Vol. 45 (2).
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BBEOEHME

B sakoHOpaTeAbcTBE M IpaBONPUMEHUTEABHOMN MPaKTHU-
ke Poccmiickoit Oepepaliiu HCIOAB3YIOTCS YeThIpe Ipa-
BOBBIE ITOHATHS, OTPAKAMOINE OTHOIIEHHUS, KOTOpbIe
BO3HUKAIOT IIPU HCIOAB30BAaHMH U PaCIHpPOCTPAHEHUH
uH$OpMallUH, He COOTBETCTBYIONIeN AeHCTBUTEAbHOCTH:
«3aBEAOMO HEAOCTOBEpHas MHYOpPMAIUsA>, «<3aBEAOMO
AO>KHASI MTHPOPMALIHS >, « HTHPOPMAIHsL, He COOTBETCTBY-
IOIIasi AEMCTBUTEABHOCTH», <«AOXKHOE COOOIjeHHe>.
PasAudHBIe OTPACAM IIpaBa COAEPIKAT HOPMBI, ObecIeqn-
BAOIIHe 3AIUTY HHPOPMAIMOHHBIX HUHTEPECOB IPAXKAAH,
4eAOBeKa, 00IIjeCTBa M TOCYAAPCTBA OT PACIIPOCTPAHEHHUS
uH$OpMaIUH, He COOTBETCTBYIONIEH AeHCTBUTEAbHOCTH.

OaAHUM M3 TIPHHITUIIOB IIPAaBOBOIO PeryAMpOBaHMSA
OTHOIIEHHUH, BO3HUKAIOMNX B HHPOPMAIIUOHHOM cdepe,
SIBASIETCSI AOCTOBEPHOCTD PAacIpOCTpaHAeMOi HHPOpMa-
run. Qepeparpubiv 3akoroM «O6 nHOpMarmu, HHGOP-
MAIIMOHHBIX TEXHOAOTHMSAX M O 3aliuTe HHGOpMaImu>»>
[1] (aasee — 3akon «O6 urPOpMALMK> ) YCTAHOBACH
3ampeT Ha pacHpoCTpaHeHHe HeAOCTOBEPHOM HHPOpMa-
ITMH, 33 TaKHe ACHCTBHS IMPEAyCMOTPEHA YTOAOBHAS, aA-
MHHHCTPATUBHAS M TPAXXKAAHCKO-TIPABOBasl OTBETCTBEH-
HOCTb B 3aBHCHMOCTH OT HACTYIHMBIIUX ITOCAEACTBHHL.
OpHako aHAAM3BHpyeMble B CTaTbe IMOHATHS, CBA3aHHbIC
TaK MAU HHa4Ye C AOCTOBEPHOCTDIO MHPOPMAIIHH, HE OIIpe-
AeAEHbBI B POCCHICKOM 3aKOHOAATeAbCTBe. B HexoTophIx
CTaThsIX HOPMATHBHBIX IIPABOBBIX aKTOB OAHOBPEMEHHO
HCITOAB3YIOTCS CPa3y ABa IOHATHS, HAIIPUMEP «AOXKHAS
uH$OpMaLUA»> U «HEAOCTOBEpHAs HHYOPMAIIUS>.

Hcrioap3oBaHMe IOHATHI <«3aBEAOMO HEAOCTOBep-
Hasg MHPOPMAIUA>, <3aBEAOMO AOXKHAs MHPOPMAITH>,
«uHpOpMalHsl, He COOTBETCTBYIONIasl AEHCTBHTEABHO-
CTH>» M «AOXKHOE COOOLIeHNe>» MOPOXAAET OOIIEeCTBEH-
HbIe OTHOIIEHHS, peryAHpyeMble Pa3AMIHBIMU OTPACASIMU
IIpaBa — YTOAOBHBIM, AAMHHHICTPATHBHBIM 1 HHPOPMAIU-
OHHBIM ITPaBOM. B cTaTbe caeAaHa MOMbITKA OIPEACAUTD
B3aMMOCBSA3b MEXAY PasAMYHBIMH CHCTEMAaMH B3TASIAOB
B 9THX OTPACASIX IIPaBa.

B crarpe nmpoanaAnsupoBaHbl 0PHIIHAABHBIE PA3bsC-
HeHHs 3aKoHoaaTeAbcTBa Poccumiickoit ®epeparmu, co-
Aepxamuecs B nmocraHoBAeHusx Ilaemyma Bepxosroro
Cyaa PO.

AAsl IPOBEAEHHS AQHHOTO HCCAEAOBAHUS aBTOP CTa-
TbU IIOCTYAMPOBAAd, UTO TOHATHE <«HHPOpMAIMs, He

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

COOTBETCTBYIOM A AEI;ICTBI/ITeAbHOCTI/I» aBasercsa Oa-
30BbIM, a IIOHATHSI «3aBEAOMO AOXXKHas HH(l)OpMaI_U/Iﬂ»
U <AOXXHO€E COO6H.IEHI/Ie >» — CHMHOHHMaMH.

PA3NTNYMG MOHATMM «3ABEOMO
HEOOCTOBEPHAS MHDOPMALMS»

N «3ABEAOMO NNOXHAS UHDOPMALINA»
C TOYKM 3PEHNS PYCCKOTO 93bIKA

ITockoAbKy OTCYTCTBYIOT OQUIIMAAbHbBIE OIPEACACHHUS
MOHATUN «3aBEAOMO HEAOCTOBepHasi HHPOpMAIs>
U «<3aBEAOMO AOXKHasi MHPOpMAIsi»>, HOMpobyeM pa-
300parbcsi B TOHKOCTSIX MX MOHUMAHUSI C TOYKH 3pPEHUS
PYCCKOTO S3bIKA.

TOAKOBBII CAOBapb PYCCKOTO SI3BIKA CAOBO <AOX-
HBIN > OIPEACASET KAaK COACPIKAIUM AOXKD, OO OYHbIN,
HeInpaBUAbHBIA. Hampumep, mpeacTaBAATh B AOXKHOM
CBeTe — 3TO HaMepeHHO Hckaxath [2]. CA0BO «HeaO-
CTOBEPHBII > ONPEAEACHO KAK «BbI3bIBAIONTHI COMHEHHS
B CBOeil AOCTOBepHOCTH> |3 ]. VIHbIME cAOBaMH, CMBICA
CAOBOCOYETAHUS <«AOXKHAS HMHPOpMaLUsi> 3aKAIOYaeT-
Csl B TOM, 4TO 4EAOBEK, 3Hasl IPEAYCTAaHOBACHHBIN (akT
0 TOM, YTO UHPOPMALUS HE COOTBETCTBYET AeHCTBUTEAD-
HOCTH, UCIIOAB3YeT, COOOIIaeT UAU PACIIPOCTPAHSIET ee.
CMBICA CAOBOCOYETaHHS <«HEAOCTOBepHas HHPOpMa-
I[US> 3aKAIOYAeTCA B TOM, YTO YEAOBEK, PACIIPOCTPAHSA
UAU co06mast HHGOPMALIHIO, MOXKET He 3HATb O TOM, ITO
Kakre-TO QaKThl He COOTBETCTBYIOT ACHCTBUTEABHOCTH.
C TOUKHM 3peHMs PYCCKOTO SI3bIKAa YyMBICEA YEAOBEKa Ha
00OMaH 32A0KeH U3HAYAABHO B IIOHSITHE «AOXKb>.

BmecTe ¢ TeM pAomycTHMasi «TOHKOCTb> Pa3AHUYHIM
STHX ITOHATUHI C TOYKH 3PEHUS PYCCKOTO SA3bIKa He AOIIY-
CTHMa B 3aKOHOAATEABbCTBE, IIOCKOABKY OT HHX 3aBHCHT
XapaKTepPHUCTHKA OOBEKTUBHOM U CyObeKTUBHON CTOPOH
IIPaBOHAPyLIEHHI U IPEeCTyTAeHNUIT [4].

AOMUHUCTPATUBHOE MPABOBOE
PEFYIMPOBAHME PACMPOCTPAHEHA
MHDOPMALIMWN, HE COOTBETCTBYIOLLIEM
OEMCTBUTENIBHOCTM

B Kopekce 06 aAMHHHCTPATHUBHBIX IIPABOHAPYILIEHHSX
Poccuiickoit Oepeparu (aanee KoAIT P®) B wactu pe-
[YAMPOBaHUS MHPOPMALMOHHBIX OTHOLIEHMUI, 3aIHUThI
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AWYHOCTH, OXPaHbl MHQOPMALIMOHHBIX IIPAB M CBOOOA
JeAOBeKa M TPAKAAHMHA NMPUMEHSIOTCS ABA IOHSTHSA:
«3aBEAOMO HeAOCTOBepHas HHGOPMAITHS» U «3aBEAOMO
AoKHast nH$opMarusi>. Hanpumep, B ct. 4.5 KoAIT PO
YCTaHABAMBAETCS OTBETCTBEHHOCTb 3a IIPEAOCTaBAe-
He OAC Poccun mAn ero TeppUTOPHAABHOMY OPTaHY
«3aBEAOMO HEAOCTOBEpHBIX CBeAeHHit (MHpOpManmm),
HeOOXOAUMBIX AASI pacuera pasMepa aAMHHHCTPATHBHO-
ro mrpada>». Crarperr 5.39 KoAIl P® mpeaycmoTpena
OTBETCTBEHHOCTD 32 «<IPEAOCTABACHHE 3aBEAOMO HEAO-
CTOBEPHOU MHPOPMAIIMN>» TPAKAAHUHY HUAU AABOKATY
B CBSI3H C IOCTYIIMBIINM OT HET'O AABOKATCKHM 3aIIPOCOM.

K mpaBoHapymeHusaM, CBS3aHHBIM C HCIIOAb30BaHH-
eM 3aBeAOMO AOXKHON HMH(OpPMAIMH, HAIpUMep, OTHO-
cATCsL BBIMYCK (MSTOTOBA€HME) MAM PACIPOCTPAHEHHe
npopykiu CMI ¢ 3aBeAOMO AOXHBIMH BBIXOAHBIMH
Aannbivu (cT. 13.22 KoATI P®), a Takke mpepocTaBae-
HHe 3aBeAOMO AOYKHBIX CBEACHHI OIIPeACACHHBIMU KaTe-
TOPHUSIMH IOPUAMIECKHX AUI] M IPEACTABUTEACH TOCYAAD-
creernoi Baactu (cr. 19.8.1 KoAIl P®) u psp Apyrux
crareii KoAITP®.

ITpuMepoM OAHOBpEMEHHOTO MIPUMEHEHHS ABYX II0-
HaTui B opHoi crarbe KoAIT PO sasasercs u. 2. cr. 19.26
KoAIT P®, B xoTOpOi1 OTBETCTBEHHOCTb YCTAaHOBAGHA 3a
<TIPeAOCTaBACHHUE SKCIIEPTOM ITO AKKPEAUTAITHF, TeXHHIe-
CKHMM 9KCTIEPTOM 3aBEAOMO AOXKHBIX U (MAM) HEAOCTOBep-
HBIX CBEACHMI], COASPYKAIIUXCSA B OKCIIPTHOM 3aKAIOUCHUH,
aKTe BBIESAHON 9KCIIEPTH3BI, aKTe dKCIepPTU3bI». OAHAKO,
HeCMOTPSI Ha TO YTO B 9TOH CTaThe 3aKOHOAATEADb PASACAUA
CMBICAOBYIO Harpy3Ky IIOHSTHI1 <3aBEAOMO AOYKHBIE CBEAE-
HUST» U <HEAOCTOBEPHBIE CBEACHISI>>, 00 bEKTHBHASI CTOPO-
Ha TIPaBOHAPYIIEHUH — OAHA H Ta ke. AAMUHUCTPAaTUBHAS
OTBETCTBEHHOCTD HACTYIAET KaK B CAyYae IIPeAOCTABACHI
HMHQOPMAIIMH, 3aBEAOMO He COOTBETCTBYIOLIEH AEHCTBH-
TEABHOCTH, TaK M B CAyYae IPEAOCTaBACHUS HHPOPMAIIUH,
coAepiKaleil OMMUOKH HAU HETOYHOCTH.

CymecTByeT 1 mHas Touyka 3peHus. Tak, B.M. Baae-
kuHa [S], aHaAM3Hpys cyae6HYIO NPAKTHKy, OTMedaeT,
410 B Aeae o npuBAsedeHnu ML.H. Pydosa k apamunHCTpAa-
THBHOH OTBETCTBEHHOCTH 33 COBepIIeHHe IPaBOHApY-
meHwus, npepycMoTperHoro 4. 9 cr. 13.15 KoAIl PO,
CYA He PasTpaHUYMBAET MOHATHA <3aBEAOMO HEAOCTO-
BepHas HHPOPMALUSI» U <«3aBEAOMO AOXKHas HHQOp-
Manusi>». BMecTo MOHSTHS «3aBeAOMO HEAOCTOBEpHAsS
00IIeCTBEHHO 3HAYMMAasi MHPOPMALIUS>, PHMEHSIeMO-
rO 3aKOHOAATEAEM AAS 00O3HAYEHMS MPH3HAKOB COCTa-
Ba IIPAaBOHAPYLIEHMUS, IPeAyCMOTpeHHOTo 4. 9 cT. 13.15
KoAIT P®, cya ncroap3oBas ¢OpMyAHPOBKY «3aBEAOMO
AO>XHBIEC CBECACHHA>>.

B.M. BasekuHa CYMTAET, UTO «CYUIECTBYET “TePMHU-
HOAOTHYECKas IyTaHUIA', & TAIOKe OTCYTCTBYET EAMHbIN
IIOAXOA K COACPIKAQHHMIO IIPU3HAKA 3aBEAOMO HEAOCTO-
BepHOH MHPOPMAIIMH, PACIPOCTPAHIEMON II0A BHAOM

AOCTOBEpHBIX coobimenuit> [S]. AeflcTBUTEABHO, BO3-
MOXXHAa TEPMHHOAOTHYECKasl IyTaHMIIA B HEKOTOPBIX
CYAeOHbBIX peLIeHHUSIX, TOCKOABKY ITH IOHSATHS CeMaH-
Tdecku 0An3ku. OAHAKO B OCHOBHOM CYABL OTHOCSITCSI
TPeOOBATEABHO K PasrpaHUYEHHIO AAHHBIX [TOHSITHIL.

Tax, B IlocTanosaernu Bepxosroro Cypa PO ot
4 mroast 2022 1. N° 8-AA22-2-K2 1o peay o coBepuieHHOM
rpaxpanuHOoM bpos AJO. aAMMHHCTPaTHBHOM IIpaBoO-
HApYIIeHUH, CBSI3AHHOM C PACIIPOCTPAHEHHEM MM B CO-
IJHAABHON CeTH MHPOPMAIIHU O TOM, YTO eMy IPHUXOAST
KOKADBI A€Hb COOOILIEHUS O MPUHYAUTEABHON BaKIiH-
HAIMY, BKAIOYAsI IPUHYAUTEABHYIO BaKI[HHALIUIO AETe,
a TaK’Ke C ero NMPHU3BIBOM KO BCeM BBIXOAUTDH HA OAUHOY-
Hb1i ukeT, BC chopmyanpoBaA caepAyromye MpU3HAKU
MHGOPMAIIUH, He COOTBETCTBYIOIIEH AHCTBUTEABHOCTH:
HHPOPMALIUS He MOXeT OBITb IIOATBEPXKAEHA B OQUIIH-
AABHOM KCTOYHFKE, 2 TAKKE HOCHT 3aBEAOMO HEAOCTO-
BepHblil xapakrep [6].

B neasx paspacuennit 4. S cr. 14.25 KoAIT PO Bep-
xoBHb11 Cyp PO camtaer [7], uro npepocraBaeHue 3ase-
AOMO AOXKHBIX CBEACHHIT 06Pa3yeT 00beKTUBHYIO CTOPOHY
COCTaBa AAMHHHCTPATHBHOIO IIPABOHAPYIIeHMs — Ha-
[pIMep, [IPEAOCTaBACHIE HHPOPMALMH <06 appece Me-
CTa HAXOXKAEHHS IOPHANYECKOTO AUIIA, II0 KOTOPOMY OHO
$akTHYeCKH He HaxoAUTCs». Qaxrmyeckn BepxoBHBIN
Cya P, kak 1 B IpeABIAYIIIEM AeAe, FCIIOAb30BaA KpPHTe-
PHIT OIpeAeAeHHUS] AOKHOCTH MHPOPMAIIMH — HHPOPMa-
1M1, He COOTBETCTBYIOMIAsI ACFICTBUTEABHOCTH.

CraTucTuKa UCTIOAB30BAHUS AAHHBIX TOHSTHIL B CTa-
Thax KoAIT PO mosBoAsieT cAeAaTb BBIBOA, YTO OOBEKTHB-
Hasl CTOPOHA IIPaBOHAPYIIEHHH, CBSI3aHHBIX C HCIIOAb30-
BaHHEM <HEAOCTOBEPHOMN MHPOPMAIIHU >, OIIPEACACHA B
cT. 91, a moHATHE «AOXKHAS HHPOpMAIUA»> — B CT. 31.

MOXXHO HOABITOXHTb, YTO K AAMHHUCTPATHBHBIM
[IPaBOHAPYIIEHIUSIM OTHOCHTCS IIOYTH B TPH pa3a 60oAble
AESIHUT, CBSI3aHHBIX C HCIIOAb30BAaHUEM U PACIIPOCTPaHe-
HUEM HEeAOCTOBepHON MHQPOpPMAIMHU, YeM AESHHM, CBS-
3aHHBIX C ITPEAOCTAaBACHUEM AOXKHON HHPOPMAIIUHL.

YTOJTOBHO-MPABOBOE PEIYIMPOBAHUE
OXPAHbI MHTEPECOB MPAXIAH, OBLLECTBA,
FTOCYIOAPCTBA OT UHDOPMALIMM,

HE COOTBETCTBYIOLLEM OEMCTBUTENIBHOCTM

KnpecrymnaeHnsM, CBSI3aHHBIM C pacIIpOCTpaHEHUEM, Ipe-
AOCTAaBACHHEM 3aBEAOMO AOXKHON MHPOPMALUH U HHBIMU
ASHMCTBHSMH, OCYIIECTBASIEMbIMH C HCIIOAb30BAHHEM 3aBe-
AOMO AOKHO¥ MHPOPMALINH, OTHOCHTCSI HAHOOAeEe MHOTO-
YHCAEHHAs IPYIIA IPEeCTYIIACHUI — HallpUMep, KAeBeTa
(8] (cr. 128.1 YK P®); my6amdHOe pacrpocTpaHeHue 3a-
BEAOMO AOXKHOM OOILIeCTBEHHO 3HAYMMON HHPOPMALHHY,
nosAekmee Tsxkue mocaeacTsus (cr. 207.2 YK PO),
U PSIA APYTHX CTaTeil.
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Hanpumep, Yroaosnsnit kopexc Poccuiickoit Qepe-
panuu (AaAee — VK P(D) K IIPeCTYTIACHHIO, CBA3aHHOMY
C WCIIOAB30BaHHMEM HEAOCTOBEPHOH MHPOPMAIIMH, OT-
HOCHUT «BHeCeHHe B IIPOCIIEKT LIeHHbIX OyMar 3aBeAOMO
HEAOCTOBEpPHO MHPOPMAIINH, YTBEPIKACHHE ANOO TIOA-
TBEP)KACHHE COAEPXKAIEIo 3aBEAOMO HEAOCTOBEPHYIO
MH(OPMALIHIO IPOCIIEKTA UAK OT4eTa (yBeAOMACHNs) 06
HTOTaX BBIIYCKA [IEHHBIX OyMaI, €CAY 9TU ACSHUSI IPUIH-
HUAU KPYITHBIH yIiepb IpakAaHaM, OPTaHU3alMsIM HAH
rocyaapcrey> (4. 1. cr. 185 YK PO).

CymecTByloT IpuUMepbl, KOTAQ 3aKOHOAATEAb IPH-
PaBHUBAET APYT K APYT'Y 9TH IOHSATHS, YTO BA€YET PaBeH-
CTBO OOBEKTUBHBIX CTOPOH IpecTyIAeHuit. Tak, B mpu-
MmevaHuH 1 K cT. 322.3 YK PO nmoHATHS «HEAOCTOBepHAs
uHPOpMALUA> U «AOXKHAS HHPOPMALIUA> OINPEACACHBI
KaK paBHble: «IOA (UKTHBHON ITOCTAHOBKOM Ha y4eT
HHOCTPAHHBIX IPAXKAAH HAU AUI] 0€3 IPaXKAQHCTBA 10 Me-
cry npe6bsiBanms B Poccuiickoit Pepeparuu moHnmaeTcst
[IOCTaHOBKA UX Ha y4eT I10 MeCTy IpeObiBaHus B Poccuit-
cxoit Pepepariy Ha OCHOBAHUHY IIPEACTABACHIS 3d6800MO
nedocmoseprvix (r0xcHblx) (BriAeAeHO MHOIL. — Ped.) cBe-
ACHUIL UAU AOKYMEHTOB ... >.

B HeKOTOPBIX CAyYasiX IIPEAOCTaBACHHE 3aBEAOMO
HEAOCTOBEPHBIX CBEACHHI U IIPEAOCTABACHHE AOXKHBIX
cBepenuit, mo muenmnio IL.C. Aoaromoaosa [9] moryr
CYUTATHCSI OAMHAKOBO OIIACHBIMH ACHCTBISIMU — HAIIPU-
Mep, IPU COBepUIeHUH MONIIEHHIYECTBA «IIyTeM IIPeAO-
CTAaBAGHHS 3aBEAOMO AOKHBIX M (MAM) HEAOCTOBEpHBIX
cBeaenuit> (cr. 159.1,159.2 YK PO).

IIpaBooxpaHHUTeABHbIE OPTAaHbI PA3ACASIOT ITH ABA IT0-
ms1Tes1. Tak, Ipokypop VIBaHOBCKO 0OAACTH Pa3bsICHHA:

«[0ra yeaeii cm. 159.1 YK PQ] 3asedomo r0scHbi-

MU CB0eHUIMU SBASHOMCS PANbCUPUYUPOBAHHDLE
ceedenus, He coomeemcmeyrouyue deiicreumeAbHoCmL,
0 HeM 3AeMUSUK 3HAEM U HAMEPEHHO UCNOAb3YEM UX
0As 86edenus 6 3ab6ayncdenue kpedumopa. Hanpumep,
YKA3AHUE 8 AHKEMHBIX OAHHbLX AONCHDIX C6e0eHUll

0 O.H1.0., dame poxcdenus, a makice npedcmaserue
Kkpedummosy meredxncepy He NPUHAOAEHAUUX 3AeMUiU-
Ky nacnopmos Ha 4yxcue umend, céedeHuil 00 umyye-
CIMBEHHOM NOAOYCEH UL, NAGIMENECOCOOHOCU, YPOBHE
doxodos, mecme pabomot u excemecsiurom 00xode u np.
ITod nedocmosepvimu ceedeHUSIMU NOHUMAIMCS CBe-
deHus, Komopole paree COOMBENCHBOBAAU PaKmuHe-
CKUM OaHHBIM, HO 8 CUAY 0NpedeAeHHbLX YCAOBUIL ympa-
muau docmoseprocms (Hanpumep, danmvie 0 doxodax
UAU 3apabomHoti naame, mecrme pabomot 3a NPoULAbL
nepuod). Ipu smom nedocmosepHbvie ceederus mozym
npu onpedeseHHbIX YCAOBUSX NPUBOIUMb Kpedumopa

K 0WUOOUHbIM NPEOCABAEHUSIM 0 PaKmuHeckom Pu-
HaHcoBom noAoxceHuu 6ydyujezo donxcruxa. Hanpumep,
AUYo, 06pawjascy 8 bamx, coobujaem npasdusbie ceede-
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HUSL 0 Mecte coeti pabombl U excemecsiHom 00xode, Ho
YMAAHUBAEM 00 UMEIOWUXCS Y He20 Opy2ux PUHAHCOBDIX
0053amesbcmeax Aubo uHbix Gaxmax, unpopmayus

0 KOMOPbIX MOJCEM NOBAUSMY HA Pelieruie banka

o npedocmasaenuu kpeduma. Taxum 06pasom, ocHos-
HbLM OMAUHUEM HEDOCHIOBEPHBIX CBEOEHILTE 0T AOHCHBIX
SBASEMCS Mom $axm, 4mo HedocmosepHOCMb céedeHuil
He c030aemcsl yMbIUAEHHO camum 3aemuyuxom> [10].

Paspacnenus, cpesannoie Ilpesupmymom Bepxos-
Horo Cypa P® ot 30 anpeast 2020 1. poast meaeit cr. 207.1
1 207.2. YK P®, COBIIAAQIOT ITO CMBICAY C Pa3bsCHEHHUAMU
IIPOKYPOPA, CACAAHHBIMH AAS TTeAedt cT. 159.1 YK PO:

«ITod 3a8edomo A03cHOiL UHPOpmayueti cAedyem noHu-
mamy maxyto ungopmayuto (ceederus, coobujerus, dan-
Hble U M1, ), KOMOPAs USHAYAALHO HE COOMBENCMEYem
deticmeaumenvHocmu, 0 wem 00CH0BEPHO ObIAO UBECHTHO
Auy, ee pacnpocmparssuemy. O npudaruu A0xcHot
unpopmayuy 6uda 00CmMosepHoL MOZym ceudenebcmeo-
8ams, Hanpumep, fopmol, cnocobol ee usAoscerus (ccoraku
Ha KOMNEMeHMHble UCHIOYHUKL, BbICKA3bIBAHUS 1YOAUH-
HbLX AUL, U NP, ), UCNOAb308aHUE N000eAbHbIX DOKYMEHIMOB,
sudeo- u ayduosanuceii Aubo dokymeHmos u sanucei,
UMerouux omrouderuie k Opyaum coboimusm> [11].

Vcroap3oBaHue 3aBeAOMO HEAOCTOBEPHOMH HHQOP-
Mallui IPH COBEPUICHUH IPECTYIACHHS BCTPEYAeTCs
B YK PO B cr. 14, a HcioAb30BaHUe 3aBEAOMO AOXKHOM
unpopmanun — B cT. 31 YK PO.

Taxum 06pasom, 3akoHopareas B YK PO ucxoaur u3
KOHIJEIII[NN «3aBEAOMOCTH > 3HAHHI O AOXKHOCTU AHOO
HEAOCTOBEPHOCTH ITPEACTABASEeMOM HH)OpMAIIHH.

OpHEMM M3 KpPHTEpHEB PpasIpaHHYEHHS OTBeT-
CTBEHHOCTH IIpH kBaAudukanuu Aesuuit mo KoAITl PO
u YK POD gBASIOTCS YCAOBHUS, B KOTOPBIX PACIPOCTPAHS-
ercs nnpopmanys [12], He cooTBeTCTBYIOmAs AEHCTBH-
TEABHOCTH, IIeAH U MOTUBbI COBEPIIaeMBIX ACHCTBHI M HX
nocaeactsust. B.P. Habuyaauna cuuraer, 4to oTCyTCTBHE
IPSAMOTO YMBICAA HAa PaCIIpOCTpaHeHue HHGOPMAIHH, He
COOTBETCTBYIOIEl ACFICTBUTEABHOCTH, 3a0AyXKAEHHE OT-
HOCHUTEABHO AOCTOBEPHOCTH MHPOPMAIIUH, OTCYTCTBHE
LleAM HapYILIeHHs 06IeCTBEHHOTO IIOPSIAKA, O0IeCTBeH-
HOI1 6e30IIACHOCTH 1 IIOCAEACTBHIA ITOCAE PACTIPOCTPaHe-
HMS HHPOPMAIMH MOTYT CTaTh OCHOBAHMEM AAS OTKa3a
B [IPUBAEYEHHH K yTOAOBHOI OTBeTCTBeHHOCTH [13].

MPABOBOE PEIYSIMPOBAHWE OTHOLLEHMM
B CPEPE MHDPOPMALIMN,
HE COOTBETCTBYIOLLEN OEMCTBUTENIbHOCTI

OAHMM M3 IPUHITUIIOB IPAaBOBOTO PEryAHPOBAHUSA OTHO-
meHui B cpepe nHGOpMaNUH, HHPOPMAITHOHHBIX TEXHO-
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AOTHIT U 3AIUTHI HHPOPMALIUH SIBASIETCSI AOCTOBEPHOCTD
nadopmanmn (cr. 3 3akona «O6 mupopmarmm>). 3a
HapyllleHHe IPUHIUIA AOCTOBEPHOCTH HHPOPMAIIMH
MOXET HACTYIUTb YTOAOBHAS M AAMHHHCTPATHBHAS OT-
BETCTBEHHOCTDb. XOTsI CyIeCTByeT HHAasl TOUKA 3PeHIs,
OTPaXKAIOWIAs [TO3HIUIO, YTO AOCTOBEPHOCTDb SIBASIETCSI
00513aTeABHOI TOABKO B PAMKAX M30MPaTeABHON KaMIIa-
HHH B LleAsX nHQopMupoBanus [ 14].

HHpopMaIOHHOE 3aKOHOAATEABCTBO AASI PETYAH-
poBaHHS HHPOPMAIMOHHBIX OTHOIIEHHH HCIIOAB3yeT
BCe MOHATHS — <AOXHASI HHPOPMAIHSI>», <3aBEAOMO
HeAOCTOBepHast UHPOpMaLusa», «HHPOPMALKs, He CO-
OTBETCTBYIOIIAsI ACFICTBUTEABHOCTH >, Hampumep, «ecau
B Pe3yAbTaTe MPEAOCTABACHHS 3aBEAOMO HEAOCTOBEPHOM
HAM He COOTBETCTBYIOIIEH COAEP)KAHHMIO 3armpoca HHPOp-
Manuu ObIAM IPUYHHEHD! YOBITKY, TO TaKHe yOBITKHU IOA-
AXAT BO3MEI[eHUIO B COOTBETCTBHH C IPAKAAHCKUM 3aKO-

HOAATeAbCTBOM> (11 7 cT. 8 3akoHa «O6 uHPpopMaLmu> ).

3axor «O6 mHGOpMALUM>» OTHOCUT HEAOCTOBEp-
HyI0 OOILIeCTBEHHO 3HAYMMYIO HHPOPMAIHIO, HE COOT-
BETCTBYIOIIYIO ACHCTBUTEABHOCTH, PaCIPOCTPAHIEMYIO
B MHTEPHeTe II0A BUAOM AOCTOBEPHbIX COOOIeHMI, KOTO-
pble COBAAIOT YIPO3y NPHUMHEHUs BPeAa SKU3HU U (1An)
3AOPOBBIO IPAKAAH, UMYILIECTBY, yTPO3y MaCCOBOIO HAPY-
mmenus o6ImecTBEHHOTO MOPsIAKa U (MAM) O6IecTBeHHOM
6e30macHOCTH, K A0XKHbIM coobmenusm (ct. 15.3 3akona
«0O6 urdopmanun> ). B coorercrsuu co cr. 15.3 3akona
«O6 uHpOpMALHI> AOCTYII K TAKOH MHPOPMALIUK AOA-
>KeH OBITh OrpaHideH [ 15 ], opsAAOK OrpaHHdeHIs AOCTY-
I1a OIIpeAeAeH B AAQHHOI cTaTbe. B coorsercrBun ¢ YK PO
3a PAcIpOCTpaHEHHEe 3aBEAOMO AOXKHOH HHPOPMAIINH,
KOTOpasl IIPEACTABASIET PEAAbHYIO OOIIeCTBEHHYIO OIac-
HOCTb U IIPHYUHAET BPeA OXPaHAEMBIM YTOAOBHBIM 3aKO-
HOM OTHOLICHWSIM B cdepe obecrieyeHus: 00IeCTBeHHOM
0€30MaCHOCTH, HACTYIIAeT YTOAOBHAS OTBETCTBEHHOCTD.

C.B. CuMOHOBa, aHAAUBHPYSI POCCUIACKYIO CYACOHYIO
MIPAKTHUKY, CBA3AHHYIO C IOPHAMYECKON OLeHKON PaKTOB
pacImpocTpaHeHHUs] B HHTEPHETe HEAOCTOBEPHOI oOire-
CTBEHHO 3HAYMMOH HHQOPMAIIUHM, IIPUXOAUT K BBIBOAY,
4TO «HEeAOCTOBEepHAsl OOIeCTBEHHO 3HAuYMMasi MHOOP-
Malisl MHTePIIPEeTUPYETCsl B CYAeOHOM IpaKTHKe Yepes3
IIPU3MY He COOTBETCTBYIOIIUX AEHCTBHTEABHOCTH CBe-
AeHHIT» [16]. DTHM OHA IOATBEPKAQET TUIIOTe3y ABTOPA
AQHHOI1 CTaThH, YTO 6A30BBIM MOHSITHEM, IPUMEHSIeMbIM
AAst obecriedeHst HHPOPMAIMOHHOMN 6€30I1aCHOCTH 00-
IeCTBEHHBIX OTHOLICHUH B Ccdepe HMCIIOAb30BAHUS HH-
$opmarnum, SIBASIETCS MOHATHE «UHYOPMAIIUS, He COOT-
BETCTBYIOILlell ACHICTBUTEABHOCTH>. B 3aBHCHMOCTH OT
CTeIIeHH HEeTOYHOCTH PACIpPOCTPaHsAeMON HHPOPMAITHU
U 3HAHHS VAW He3HAHHUS YeAOBEKa O TaKOH HETOYHOCTH
$opMUPYIOTCs 3aBHCHMbIE OT 6a30BOTO MOHSTHS TAKUe
HOHATHSA, KaK «AOXKHAS HHGOPMAIMA» H «HEAOCTOBEp-
Hasi ”HYOPMALTHI>».

3akon «O CMU>» [17] aas peryanposanus nHpop-
MAL[FIOHHBIX OTHOLIEHHUI B OOAACTH CPEACTB MacCOBOM
HHPOPMAIIMK HCIIOAb3yeT 0a30BOe IMOHATHE — <«MH-
Popmanus, He COOTBETCTBYIOIAsS ACHCTBHTEABHOCTH>.
Hamnpuwmep, aas perucrpanuu CMU Tpebyercs mepepaats
COOTBETCTBYIOIHE ACHCTBUTEABHOCTH CBepeHMs. Ecan
yBepoMaerue o perucrpanuun CMIL Gyaer copepsxarsp
«He COOTBETCTBYIOIHe AEHCTBUTEABHOCTH CBEACHMS,
TO TaKOe yBeAOMACHHE MOAAEKHUT Bo3Bpary>» (cr. 11 3a-
xoHa «O CMW>» ). Apyroil mpuMep: ecAU B pe3yAbTare
pacnpocrpanenus B CMU He coOTBeTCTByIOmMUX Aeii-
CTBUTEABHOCTH CBEACHHIl HaHeceH MOPAAbHbIi (HemMy-
IeCTBeHHBbIi) Bpea, To Mo pemenuto cyaa CMU, a Tak-
>Ke BUHOBHBIE AOAKHOCTHBIE AWITA U TPa’KAAHE AOASKHEI
BO3MECTHTb BpeA B pa3Mepe, OIIPEACACHHOM CYAOM
(ct. 62 Bakona «O CMU» ). IToctanosaennem [Taenyma
Bepxosnoro Cyaa P® ot 24 $pespass 2005 1. N© 3 pasn-
SICHEHO, YTO <«HEe COOTBETCTBYIOLIUMH AEHCTBHTEABHO-
CTH CBEACHISIMH SIBASIOTCSI YTBEPXKACHHS O paKTax MAU
COOBITHAX, KOTOpble He MMEAH MeCTa B PeaAbHOCTH>
(n. 7) [18]. B arom Iocranosaennn I1aenym Bepxos-
Horo Cypa P He nCrIoAb30BaA KPUTEPHI OIPEASACHH
AOCTOBepHOCTH MHOpManyK (HaAMYne OPUIMAABHOTO
HCTOYHHUKA, HOATBEPXKAAIOIIErO ACHCTBUTEABHOCTb HH-
dopmanuu), B oTamume oT pasbacHenus BC PO mo aeay
00 AAMHHHCTPATUBHOM IIPABOHAPYILIEHHUH, COBEpIIEH-
HBIM rpaxxpaHrHoM Bpos A TO.

Taxum 06pasoM, HHGOPMAIMOHHOE 3AKOHOAATEAD-
CTBO HCIIOAB3YeT BCe AHAAMBHPYeMble ITOHATHUS. DTOT GaKT
MOYKHO OO'BSICHUTH KOMIIAEKCHOCTHIO HHGOPMALIHOHHOTO
IIpaBa KaK OTPACAU IPABOBOTO peryauposanus [ 19].

3AKITIOYEHME

OTcyrcTBUE ONpeAeAeHHit MOHATHI «3aBEAOMO He-
AOCTOBepHasi MHPOPMAIHS»>, «3aBEAOMO AOXKHAS HH-
dopmanma>,
AEHICTBUTEABHOCTH>», «<AOXHOE COObmeHue>, chopmy-
AMIDOBAHHBIX B 3aKOHAX, IMPHBOAUT K HEOOXOAUMOCTH
0QUIMAAPHBIX pasbscHeHuit. C TOUKM 3peHHs CeMaHTH-
KU MOHATUS «AOXHAsg UHPOPMAIUSA»> M «HEAOCTOBep-

<<I/IH(1)OPMEI]_II/IH, HE COOTBETCTBYIOIIAsA

Hasl MHQOPMAIHA>»> COAEPXKAT 3aAOXKEHHBIe KPHTEPHU
OIpeAeACHUS HEAEHICTBUTEABHOCTH HHPOpMAlMu —
uHPOpMalUsA He COOTBETCTBYeT AEHCTBUTEABHOCTHU
U 3HaHHUe YeAOBeKa 00 3ToM dakre. B cTaTpsix pasaudHbIx
HOPMATHBHBIX IIPABOBBIX aKTOB 3TH CEeMAaHTHYECKHe KOH-
CTPYKILIUH YCHACHBI AOIIOAHEHHEM, CBSI3aHHBIM C «3aBe-
AOMOCTDIO > 3HAHUS YeAOBEKA O HECOOTBETCTBHH HHPOP-
MaIlFH AECTBUTEABHOCTH.

Crarucruka okassiaeT, 410 YK PO k aestausim, cBsi-
3aHHBIM C HCIIOAB30BAHHEM AOXXHON MHOpMALUH, OT-
HOCHT IIOYTH B ABa C IIOAOBHHOM pa3a GoAblIe IIPecTyI-
AEHUI1, 4YeM K AESHUSM, CBSI3aHHBIM C HCIIOAB30BAaHUEM
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HepocToBepHOH nHPopmarmu. B KoATI PO — obparHas
curyanus. K aAMHHUCTPaTHBHBIM IPaBOHAPYIIEHHSIM
OTHOCHTCS B TPU pa3a OOAbIIIe AESIHHI, CBSI3aHHBIX C HC-
IIOAB30BAaHMEM U PaCIpPOCTpPAHEHHEM HEAOCTOBEPHOM
uHPOPMALIUH, YeM ACSTHUH, CBSI3aHHBIX C HCIIOAB30BAHH-
eM AOXKHOM HHPOPMaLIUH.

AaHHa}I CTAaTUCTHKA ITO3BOASCT CACAATH BBIBOA, YTO

YTOAOBHBII 3aKOH CKAOHEH B OCHOBHOM IPH3HABATD IIpe-
CTYIAEHHSIME 0OMAaH, AOXb, KOTOPBIE IIPEACTABASIOT pe-
AABHYIO OOIECTBEHHYIO OIACHOCTb M IPHYMHSIOT BPeA
OXpaHsIEMBIM YTOAOBHBIM 3aKOHOM OTHOIIEHUSIM B Ce-
pe obecrievenust obmecTBeHHON 6Ge3omacHocTH. Takue

AeﬁCTBHﬂ COBEPLIAIOTCS Y€AOBEKOM C YMBICAOM, OH 3HaA-

eT 0 HEeCOOTBETCTBMM MHPOPMAIIMH ACHCTBUTEABHOCTH,
a TaKKe IPEABHAUT U AOITYCKAeT HACTYIIACHHE TOAOOHbIX
MOCAEACTBHUI.

I/IH(l)OpMaLII/IOHHOC 3aKOHOAATCABCTBO HauboAee AO-

SIABHO K IIPUMEHEHHUIO IIOHSITHUI, PeryAHpysl obliecTBeH-

HbI€ OTHONICHM:, CBs3aHHBIE CO BCEMH H3YyIa€MbIMH

B AQHHOY CTaThe MOHATUSMU — «3aBEAOMO HEAOCTOBEP-
Hasi ”HPOPMAIUA>, «3aBEAOMO AOXKHASI HHPOpMALIUI>,
«uHPOpMaLYA He COOTBETCTBYIONIAs AEHCTBUTEABHO-
CTU>», <AOXKHOe coobmenue>». OObACHUTD 3TO MOXHO
0cobeHHOCTAMU POPMUPOBAHUS OTPACAM UHPOPMALIU-

OHHOTI'O ITpaBa U KOMITAEKCHOCTDBIO ITPAaBOBOT'O PEr'yAUPO-

BaHUA I/IH(l) OPMaIJMOHHbBIX OTHOIIIEHUH.
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BBEOEHME

B 2022 r. npou301IAO AABHHOOOPa3HO€e HAKOIIACHHE AQH-
HbIX O MACCOBBIX HAPYIIEHHSIX ITPaB IIOAb30BaTEACH KPYTI-
HeHITHX HHTePHeT-TIAATOPM, UTO BHIPA’KAAOCD B IIPOTH-
BOIIPABHOM YAAQAEHUH M OAOKHPOBKE YUETHBIX 3allHCel],
HaMepeHHOM YAAASHHHU UAU COKPaIeHUH ITOKa30B OIpe-
AEAEHHBIX COOOIIEeHMI, MAaHHITYAUPOBAHUH MOHCKOBOM
BbIAQUEH B IIEASIX TIOAABACHHS U YAAACHHS «HEKeAATeAb-
HBIX>»> MHEHHI 10 IIOAUTHIECKIM A0 HAEOAOTNIECKIM
MOTHBaM.

ITo MHeHHMIO aBTOpPa, AQHHbBIE HAPYUIEHHS SBASIOT-
Cs HapymIeHUSIMH (YHAQMEHTAABHBIX IIPaB YEAOBEKa,
a IMEHHO MEXAYHApOAHO-TIPABOBOTO MPHHIHIIA CBOOO-
ABI TIOMCKA, IOAYYEeHHs M PaclpOCTpaHeHUsS MHPOpMa-
L[UH, SABASIONIETOCS HEOTHEMAEMOM YaCThIO AEHCTBYIO-
IIero IpaBa KAKAOTO YeAOBeKa Ha CBOOOAY yOexxAeHHit
¥ Ha MX cBo6oAHOe Bhipaxkene [ 1]. MoxHO cKkasath, 4T0
CTOAKHOBEHHE YKA3aHHBIX NPHHIIUIIOB, 3aKPeNACHHbIX
B cT. 29 Koncrurynun PO (3anpemaer neHsypy, rapaHTH-
pyeT KaXAOMy CBOOOAY CAOBA, IIPaBO CBOOOAHO HCKATh,
IIOAYYaTh, IEPEAABATH, IIPOM3BOAUTD U PACIPOCTPAHATH
MHPOPMALIHIO AI06BIM 3aKOHHBIM CIIOCO6OM), M MPAKTUK
HHTepHeT-NAATGOPM, KOTOphIe IPOU3BOABHO HAPYIIAIOT
rapaHTupoBaHHble KOHCTHTYIMEH ITpaBa, CTaBUT IIepe,
IOPUAMYECKIM COOOIIECTBOM PSIA BOIIPOCOB.

B mepByro odepepb HEOOXOAMMO OmMCaTh U 0600-
IIUTh HEAOOPOCOBECTHbBIE IIPAKTHKH HMHTEPHET-IIAAT-
¢opm. OTmeTum, UTO IIOA HHUMH HMEIOTCA B BHAY
HHOCTPAHHbBIE ayAMOBH3yaAbHbIE CEpPBHCHI, TaKHe Kak
YouTube, Twitch, TikTok, commasbubie cetum Twitter,
Facebook u Instagram (mpoayxrsr kommanun Meta, npu-
3HaHHOMN B POCCHHM 3KCTPEMHUCTCKOI1), TIOMCKOBbIE Cep-
Bucel Google u Bing, BAmsIHHE KOTOPBIX B OTe4eCTBEH-
HOM MHTEPHET-IPOCTPAHCTBE IO-TIPEXHEMY BEAHKO.
ITosiBAeHHE aABTEPHATUBHBIX OT@UECTBEHHBIX MAATGOPM
II0Ka He 3aKPBIBAET MOTPEOHOCTH POCCHICKUX ITOAB30-
BaTeAel, U OHU UCHOAB3YIOT VPN-cepBHCEHI AASL AOCTYTIA
x Instagram, Facebook (cm. Beime) u Twitter, HecMoTps
Ha OAOKHPOBKH, OCyIecTBAsIeMble POCKOMHAABOPOM.

OTO O3HavaeT, YTO B OAIDKAMINNE TOABL HAC OXU-
AQeT TIEPHOA COCYIIeCTBOBAHMS C MHOCTPAHHBIMU HH-
TepHeT-MAATGOPMAMU ¥ IIOIBITKH 3AIUTHI IIPaB HH-
TEePHEeT-TIOAb30BATEACH OYAYT OCTABaTbCS B AKTYAABHOM
IIOBECTKe IIPAaBOIIPUMEHEHHU.
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CYOEBHAA MPAKTUKA

OAHOIT U3 CTOPOH IIPABOIIPUMEHEHHS B AAHHOM 00AACTH
SIBASIETCSI BOIIPOC CYA€OHOIT 3alUTHI IIPaB IIOAB30OBATe-
AeHl HHTepHeT-TIAATPOPM, TaKas IPAKTHKA B HACTOsIIee
BpeMs (pOPMHPYeTCsl, OAHAKO OHAa IOKa He IPHBAEKAA
BHHMAHHS JOPHAMYECKOTO COOOIeCTBA 1 OCTAETCS HeAO-
CTaTOYHO U3y4yeHHOI. Tak, Ha B3rAsiA aBTOPa 9TOM CTaThH,
0CO00ro BHHMAHHS 3aCAY)KHBAeT H3ydeHHe CyAeOHOro
mporecca U BbIPaOOTAHHBIX [PABOBBIX MO3ULUI apbu-
TpaxXHBIX Cya0B, BepxosHoro Cyaa Poccuiickoit Depe-
PALIMH 10 UCKY HeITyOANYHOTO aKIHOHEPHOTO 00IecTBa
«Iaperpas Meana> (AaAee — TeAeKaHaA <<L[apbrpaA>>)
Kk Google Ireland Limited, Google LLC u obmectBy
C OTpaHMYeHHOMN OTBeTCTBeHHOCTbI0 «['YI'A». Otme-
THM, 4TO IIPOLIeCC OBIA AOCTATOYHO AAHTEABHBIM — ap-
OUTPasKHBII CYA I. MOCKBBI paCCMOTPEA AEAO IO IEePBOI
MHCTaHIUH ¥ BbiHec pemenue 20 ampeas 2021 r. Or-
BETYMK 00XKAAOBaA peleHHe B AEBSATOM apOUTPaKHOM
aTIeAASILIMOHHOM CyAe [2], a mocae 0TKasa B yAOBAETBO-
PEHUH aIeAASIIOHHOM KaAOObI MOAAA KACCAIIHOHHYIO
%aro6y B Apburpaxusiit cya Mockosckoro okpyra [3],
IIOCA€ 4ero IIOAAA KACCALHOHHYIO XKaA00y B BepxoBHbIit
Cya Poccuiickoit QPepepanui, KOTOPBIA U MOCTABHA TOU-
Ky B PACCMOTPEHUH AQHHOTO Aeaa 17 nionst 2022 1. [4].

Dabyaa peaa Taxosa. 28 mroast 2020 r. aAMUHHCTpa-
IS ayAMOBH3YaAbHOTO cepBrca YouTube, mpunasaexa-
mero Google LLC, 3a0A0kupoBaAa aKKayHT TeAeKaHAAQ
«IJapsrpap>» 6e3 yKazaHHs KOHKPETHBIX IIPHIHH C $pop-
MyAHUpOBKO#1 «Bam akkaynt Google 6b1A 0TKAIOUEH U He
MOXeT OBITh BOCCTAHOBAEH, TAK KaK HAPYIIMA dKCIIOPT-
HOe 3aKOHOAATeAbCTBO. EcAm y Bac ecTs BOIpoOCHI, 06-
parurech K opucty>» [S]. IlpeacTaBuren TeaekaHaAa
B CBOEM ITyOAMYHOM OOPAIeHIU K 3PUTEASIM OTMETHAH,
YTO HE IMOAYYAAH MPEAYIPEXACHHM, YBEAOMACHHI HAH
«CTpailkoB» (CHeLMaAbHBIX TIPEAYTIPESKACHUI O Hapy-
IIEHHH yCAOBHIT TOAB30BaHMA cepBuca) [6]. 3aech Hyx-
HO YTOYHHTB, YTO B CAydae HapYIICHUS TaK Ha3bIBAEMbIX
npaBua coobmectsa YouTube npeaympeskaaer (unpop-
Mals AOCTYTIHA B HHTEPHETe):

«3a kaxdoe nocredyoujee HapyuLeHUe Mol BbIHOCUM
npedynpexcdenus, Komopoie 8AeKym 3a coboil onpe-
deAenHbie 0zpanuqenus. B mom uucae mot moscem
ydarumo kanaa YouTube 6e3 8o3mocrocmu soccma-
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HosAeHus. Ecau us-3a npedynpexcoenus Ha sauiem
Kanae ObLAL OMKAIOHEHbL KAKUe-AUOO PYHKYUL, Bbi

He MOJkerme N10Ab308aAMbCS UMU U HA OpY2UX 6AUUUX
kanaax. Ecau evt nonvimaemecw oboiimu ozpanue-
Hule, 3o 0ydem cHumamocs HapyueHuem 0aHHO20
Cozraenus. B maxux cayuasx Google ocmasasem 3a
coboii npaso yoarums saw axkaynm Google u 3a6.0-
Kuposamu docmyn Ko 8cem Ul HEKOMOPbIM GYHKYU-
am Cepsuca> [7].

TaxuM 00pa3oM, B YCAOBHSIX HCIIOAB30BAHMSI HHKAK
He yKa3aHa BO3MOXHOCTb YAQA€HHUs aKkKayHTa (y4eTHOl
3arucu) 6e3 MpeAyTpeXXACHHUs TOAb3OBaTeAs U 6e3 Bbl-
HeCeHUsS IIPeAYIPEXACHIS O HapylleHuH mpasua. I[Ipu
aroM npeacraBuTeAn kommanuu Google LLC coobmuan
IIPEACTABUTEASIM TIpecchl caepyromee: «Google cobato-
daem 6ce NpUMeHUMblE 3AKOHbL 0 CAHKYUSX U COOA0OeHUU
npasus mopao6u. Ecau mor o6Hapyscusaem, umo yuemuas
3anucy HApyuiaem IMu 3aK0HbL, M0 NPeonpuHUMaem coom-
semcmeyroujue deiicmeus> [8]. Obpamaer Ha cebs BHU-
MaHHe CACAYIOIIHI PpaKT: HA OCHOBE AQHHOTO 3asIBACHIS
MOXXHO CAeAaTh BbIBOA, 4T0 Google LLC He cunraet AAst
cebst 00sI3aTeABHBIM HCIIOAHEHHE POCCHIICKOTO 3aKOHO-
AATEABCTBA B PACCMATPHBAEMON 06AACTH. 3A€Ch YMECTHO
BCIIOMHUTb XapaKTepPHOe BbICKA3bIBAHUE BULe-TIPE3HAEH-
Ta xoMmmaHuu Yahoo! Xuzep Kuasen, caerannoe 6oaee
20 AeT Hazap, HO COXpaHsIONlee AKTYAABHOCTb: «Ouenb
CAOIHCHO 3AHUMAMBCS OU3HECOM, ecAU KaXOblil deHb npuxo-
dumcs scmasams ¢ mvicavio: “OK, KaKumu ce2o0Hs Mol py-
Ko0800cmeyemcs. 3aKoHamu?.. Y HAC MHO20 CIPAH U MHO20
3akoHo8, a unmeprem ecezo 00ur> [9]. ITo Bceit BuAMMO-
CTH, HpeACTaBI/ITeAI/I aMepI/IKaHCKI/IX I/IHTepHeT-HAaT(pOpM
AO CHX IOP HCIIOBEAYIOT IIPHHIHIL, YTO «IIPABOBbIE HOP-
mp1 CIITA npumeHstoTcs Bo Bcem Mupe> [10].

Tem He MeHee mpeACTaBUTEAU TeAeKaHaAa «Ilaps-
IPas>» CAEAAAM IOIBITKY OTCTOSTh CBOE IPABO HA aK-
KayHT B CYAe6HOM nopsipAke. AAHHBIA CAyYail ABASETCA
IIePBBIM B POCCHICKOM CyA€OHOI IIPaKTHKe H, 6e3yCAOB-
HO, 3aCAY>KHMBa€eT IIPHUCTAABHOTO BHUMAHHUSI POCCHICKOTO
IOPUAUYECKOTO cO00ImecTBa. 3AeCh HEOOXOAMMO CAEAATH
3aMeyaHHe OTHOCHTEABHOTO TOTO, YTO CYAAMH paHee
PaccMaTPHUBAAUCH A€AQ, B KOTOPBIX OCIIAPUBAAOCH IIPABO
AAMUHUCTPHPOBAHUSI AKKAYHTa B KAKOM-AHOO HHTep-
HeT-cepBuce. Hampumep, B aeae N¢ AS6-69691/2021
Cya IO HHTEAAEKTYaAbHBIM [IPABaM PACCMATPHBAA CIIOP
0 IIpaBe Ha AAMUHHICTPHPOBAHHE AKKAYHTA B COL[HAABHOI
cetu VK [11].

B ymoMmsiHyTOM AeAe IO HMCKy TeAeKaHaAa «I[apb-
rpap>» Iepes CYAOM OBIA IIOCTaBAEH BOIPOC O IIpaBse
AOCTYIIa IOPHANYECKOTO AUILA K CEPBHCY KaK TAKOBOMY
IIOCPEACTBOM HCITOAB3OBAHHS AKKAYHTA ayAHOBH3YaAb-
Horo cepsuca YouTube, 06 ycAoBHsIX AOCTYIIA K TaKOMY
AKKayHTy U O TOM, MOXXET A IOPHAMYECKOE AHIIO OBITH

IIPOHM3BOABHO AMIIEHO TaKOTO AOCTYIIA B TOM IIOPSAKE,
B KOTOPOM 9TO cAeAasa kommanus Google LLC.

PaccMoTpuM 3Ha4YMMble ITPaBOBbIe MO3UIUH IO AAH-
HOMY A€AY, KOTOpPBIe OYAyT MMeTb 3HaUeHIUe KaK AAS AAAB-
HeFIIero pacCMOTPEHHUS A€A TIOAOOHOI KaTeropHH, TaK
U AAS HAyYHOTO aHAAM3a COOTBETCTBYIOIUX IIPAaBOOTHO-
HIeHUH.

Bo-nepsrix, Ap6HTpa>Kan71 CyA OTKAOHHA XOAQ-
TAiCTBO OTBETYMKA OO OCTaBAGHMM HCKa 6e3 paccMo-
TpeHus B mopsiake m. 5 4. 1 cT. 148 Apburpakuoro
nponeccyaabHOro kopekca Poccuiickoit ®eaepanuu (aa-
Aee — ATTK P®). AeAo B TOM, 4TO OTBETUHK COCAAACS Ha
m. 14.3 YcaoBuM MCIIOAB30BAHUS CEPBUCOB MAATHOPMBI
Google, coraacHO KOTOPOMY AOTOBOP MEXKAY ITOAB30Ba-
TeaeM cepBucos u Google LLC peryaupyercst aHTAMi-
CKHM TIPaBOM U MOAYUHSACTCS IOPUCAMKIIMM aHTAMMCKHX
CYAOB B OTHOIIEHHH AK060ro criopa (AOrOBOPHOTO HMAH
BHEAOTOBOPHOI0), 32 HCKAIOYEHHEM CIIOPOB O IpaBax
HAa HHTEAAEKTYAABHYIO COOCTBEHHOCTD. B cBOIO 0uepeas,
Ap6uTpaxkHbIit cyA I. MOCKBBI yKa3aA Ha TO 06CTOSITEAD-
CTBO, YTO B COOTBETCTBMH C 4. 4 cT. 248.1 ATIK P® aasa
IpPYMeHEeHHs] HCKAIOUUTEABHOH KOMIIETeHIIMH apOu-
TpaKHBIX cyA0B Poccmiickoit Qepepanun AOCTATOYHO
Mep OrpaHHYUTEABHOTO XapaKTepa B OTHOIIEHHH OAHOTO
U3 AWI], y9aCTBYIOIIHX B CIIOPe, CO3AAIONINX IIPETATCTBHS
B AOCTYyTIE K IPaBOCYAMIO. OTMETHM, 4TO BBeACHHE OTpa-
HUYHMTEABHBIX Mep IIPOTHUB COOCTBEHHHKA TeAeKAHAAd
«IJapbrpaa> 6BIAO IIOAOXKEHO B OCHOBY pelIeHust 0 6A0-
KHPOBKe akKayHTa camort kommanueit Google LLC, o 1em
OBIAO YIIOMSIHYTO paHee.

ITpeacTaBasieTcs, 3AeCh Hy>KeH KOMMEHTApHIL O TOM,
9TO, COTAACHO IIPOIJUTHPOBAHHBIM HOPMaM, y Qu3mde-
CKHX ¥ IOPMAUYECKUX AUIl, pOPMAABHO HE IIOABEPTHY ThIX
OT'PaHUYEHHUSM CO CTOPOHbI MHOCTPAHHBIX T'OCYAAPCTB,
HO IIPM 3TOM CTOAKHYBIIUXCSI C OAOKMPOBKOM CBOHX
YJIeTHBIX 3aIicell B MHOCTPAHHBIX MHTEPHET-CePBHUCAX,
He GYAeT BO3MOXKHOCTH 00)KaAOBaTh COOTBETCTBYIOLIYIO
OAOKHPOBKY M3-32 HAAUYMS OTOBOPKU O IIPUMEHHMOM
IpaBe B MOAb30BATEAbCKUX COTAANIEHHSX BCeX 0e3 mc-
KAIOYeHMS MHOCTPAHHBIX HHTepHeT-NAATGOpM. AaHHbIi
IpuMep SBASeTCS BaXKHBIM CUTHAAOM O TOM, UTO Ha 3a-
KOHOAATEABHOM YPOBHE HEOOXOAMMO IPH3HATH HCKAIO-
YUTEABHYIO KOMITETEHIIUIO POCCHICKHX CYAOB IIO A€AAM
AQHHOI KaTeTOPHUH, TaK KaK BEACHHE AeAd B HHOCTPAaH-
HOM CyA€ HEAPYXKeCTBEHHOTO IOCYAAPCTBA OYAeT upes-
BBIYAFHO 3aTPYAHUTEABHBIM AASI A0COAIOTHOTO GOABIIHH-
CTBa 3asIBUTEAEH.

Ecrp u vHBIE TIpaBOBbIE MO3MITHH, 3aCAYXXHBAIOIIHE
BHHMAHUSI IOPHAWYECKOro coobmecrsa. Hampumep,
Ap6HTpa>Kan71 cya I. MOCKBBI caeAaA BBIBOA O TOM, YTO
myOAMYHOE IPaBO He 00AAAAET IKCTEPPUTOPUAABHBIM
XapaKTepoM, a IIOTOMY CaHKIIMOHHOE 3aKOHOAATeAbCTBO
CHIA u EC He mopoxaaeT IpaB 1 He HaAaraeT obs3aH-
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HOCTeH Ha POCCHHCKHX TPAXXAAH M IOPHANYECKHX AHI],
9YTO COOTBETCTBYET
0 HEAOITyCTUMOCTH BMeIIaTeAbCTBA BO BHYTPEHHHUE AeAd
TOCYAQPCTB U IPHHIUITY CyBepeHHTeTa. IloaTomy cyp
cAeaaa BbiBOA, uTo Google LLC He uMeaa mpaBa 6AOKH-
pOBaTh aKKayHT TeAekaHaAa «L]apprpap> Ha OCHOBaHHU

$yHAAMEHTAABHBIM ~ IPUHIMIIAM

BBEAEHHBIX CaHKITHH. Cya TakoKe yIeA AOBOA HCTIIA O TOM,
uro y Google LLC He 6bIA0 OCHOBaHHUIT OTKa3bIBATHCS
oT AoroBopa (T.e. GAOKMPOBATb AKKAyHT), MOCKOABKY
HCIIOAHEHHE AOTOBOPA He HAIIPABACHO Ha MePEHOC UMy-
IIleCTBEHHBIX OAAr OT HCTIA K OTBETYHKY; HA000pPOT, Ha
3aIpeT 9TOro U HAIPABACHBI PUHAHCOBbIE CAHKIIHHL.

OTHOCHTEABHO ITOCAEAHETO BBIBOAQ, KOTOPBIH AeAa-
€T CyA, BO3HUKAIOT COMHEHHS], TaK KaK II0 00IeMy mpa-
BHAY cepsuc YouTube aoeMOHCTpHpYyeT pexaaMy BO BpeMst
II0Ka3a AyAOBU3YaAbHBIX MATEPHAAOB, @ YACTh AOXOAQ OT
PeKAaMBI ITepeAAeT BAAACADBITY aKKAyHTa Yepe3 MeXaHH3M
exeMeCsTYHBIX BhIAAT. OAHAKO B CAy4Yae HApyLIEHHH CO
CTOPOHBI BAAACABI]A AKKAYHTA CEPBHC OCTaBASET 3a CO-
0O IPaBO OTKA3aTbCSI OT COOTBETCTBYIOIEN BBIIIAATHL.
IIpu aTOM M3 peleHHs Cyaa He COBCEM ITOHATHO, IMEAO
AM MeCTO OIIMCAHHOE OTpaHHYeHHe HAa MOMEHT OAOKH-
poBku uAu HeT. OTMeTHM, 4TO B 9TOH YacTH AeBATBIH
ap6HTpa>1<Hbu71 ANEAASIIUOHHBIN CyA TIOAAEPKAA BBIBOADI
Apb6urpaxsoro cyaa I. Mockssl, oaHaKko B Texcre ITo-
CTAaHOBAECHHS €CTh CACAYIOIIHIH absary: «AneArsyuoHHblil
cyd make ommexaem, 4mo 6 HACMOSIjeM CHOpPe UCKOBOE
saserenue HAO “Ilapvepad Medua” nanpasieno na do-
cmusKerue dppexma, NPoMuUsOpeUase20 CAHKYUOHHOMY
pezyauposanuro CIIA u EC, a umenno Ha npodossxenue
nosyuenus OenexHvix cpedcms no 00z080py-cuemy
om auya (svidereno muoil. — Asm.), noduunsiwoujezocs
AHZAUTICKOTL 0PUCOUKYUL, 20A08HAS KOMNAHUS KOMOPO2O
[6A€MCS amepuxanckum cybvexmom npasa>. Ilpeacras-
ASIETCSI, YTO ABA YKA3aHHBIX BbIBOAQ HE MOTYT OBITh OAHO-
BPeMEeHHO BepPHBIMHL.

B pe3oAOTHBHOM YacTH pelreHus ApOHTPaKHBIH
CyA I. MOCKBBI YAOBAETBOPHA HCKOBBIe TPeGOBaHMUS Te-
AekaHaAa «LTapsrpap» u o6s3aa Google LLC Boccra-
HOBHTb AOCTYII K aKKayHTY TeAeKaHaaa. Ilpu aToMm cyp,
YCTAHOBUA HEOODBIYANMHO BBICOKYIO CAHKIJHIO 33 HEHC-
IIOAHEHUe CYAeOHOTO aKTa: CyAeOHYIO HEYCTOMKY B pas-
Mepe 100 Thicsid pyOAeit 32 KAXKABLIL A6Hb HEUCIIOAHEHIISI
CyA€OHOTO aKTa, HAYMHAsS C IIECTOTO AHS C AQTHI BCTYII-
AEHHUSI CyA€OHOTO aKTa B CHAY M AO €ro (paKTHYECKOTro
HCIIOAHEHHS C YCAOBUEM @XKEHEACABHOTO YBEAMYEHHs
CYMMBI €XXeAHEBHO HAYHCASIeMON CyAeOHOM HeyCTOMKH
B ABa pasa.

B ITocraHOBAeHHH AEBSTOTO apOUTPAKHOTO AlleA-
ASIIIUOHHOTO CYAQ, B KOTOPOM OTBETYMK 00)KAAOBAA pe-
ureHre ApOUTPAKHOTO CyAa I. MOCKBBI, COAEPKHTCS
IpHMeYaTeAbHas IPaBOBas IO3HIIHS OTHOCHTEABHO IOPHU-
AMYECKOH KOAAM3HH, CBSI3AaHHOW C MCIIOAHEHHEM pelle-
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HHSI POCCHUICKOTO CYAQ OTHOCHUTEABHO IIPaB ITOACAHKI[U-
OHHBIX AHI. B yactHOCTH, OTBeTuHK B Anile Google LLC
COCAAACS Ha TO, YTO CYA NePBOM MHCTAHITMH PpaKTHIeCKU
00s13aA €ro COBEpIIUTh HPECTYIIACHHE II0 3aKOHY Me-
cTa peructpanuu (MHKOpropanuu). AaHHOe 3asBAeHUe
B XOA€ PACCMOTPEHUSI B AIIEAASIIUK OBIAO IIPU3HAHO CY-
AOM HECOCTOSITEABHBIM IO CACAYIOIUM IIPUIHHAM, KOTO-
prle ykazansl B IloctaHOBAeHHM 1O AeAy. Tak, AeBATHIH
apOUTPAXKHBIN AIIEAASLIMOHHBIA CyA OOpATHA BHUMAHIE
Ha TO, 4T0, X0Ts1 cepBep Google LLC HaxopuTCs Ha Tep-
puropuu CIIA, xommanus Google cosHaTeAbHO B Tede-
HHe AAHTEABHOT'O BpeMeHH PacIIpOCTPAHIET CBOU YCAYTU
Ha Teppuropuio Poccuiickoit Peaepanum, To ecTb Pax-
THYECKH AeHCTByeT Ha Teppuropuu Poccuiickoit Oepe-
pauuy, U y Hee eCTb IPEACTaBUTeAbCTBO B Poccum —
000 «I'YT'A».

ITpounTHpOBaHHbBIA BbIBOA AEeBSTOro apOUTpax-
HOIO aIleAASIIMOHHOTO CyAQ MIMeeT OOAbLIOe 3HaYeHHe
AAS TIPAKTHKH PACCMOTPEHHS CIIOPOB C MHOCTPaHHBI-
MH MHTEPHeT-NIAATGOpPMaMH, TaK KaK M3 HETO CAEAYeT,
YTO AAS PAaCCMOTPEHHS CIIOPOB MeXAY NAaT$GOpMaMu
U POCCUACKUMH QU3NYECKUMU U OPUAMIECKUMU AHLIAMU
KAIOUeBOe 3Ha4YeHHe MMeeT BOIPOC PaKTUIECKOTO Bepe-
HUS X AesiTeAbHOCTH B Poccuu. B mop06HOM caydae aTo
00s13b1BaeT MAATPOPMBI OAHOBPEMEHHO HCIIOAHSTD CaHK-
nuu CIITA i MOAYMHATBCS CYAeOHBIM aKTaM, M3AAHHBIM
B Poccuiickoit Pepepanun. TexHyeckn 3TO BOZMOXKHO:
HarpuMep, AAsl poccuiickux IP-appecoB akkayHT Teae-
kaHaAa «Llapbrpap» MOXeT OBITb ACHCTBYIOLIUM, a AASL
AMEPUKAHCKUX — 3a0A0KHPOBAHHBIM.

IToMuMO Aera O GAOKHMPOBKE aKKAyHTa TeA€KaHAAd
«IJapsrpap» B POCCHIICKON CyAeOHOM IPAKTHUKe eCTb
U ApyTHe IpUMepbl PAaCCMOTPEHHS HCKOB TaKOI'O POAQ.
B wactHOCTH, rpaxpanka A. obparmaack B 3aMOCKBO-
PeLiKHil pafloHHbIA cyA I. MOCKBBI ¢ HCKOM 00 00s3a-
HUH BO30OHOBHUTb AOCTYI K KaHaAy «ILlapsrpap» Ha
Bupeoxoctunre YouTube [12]. Hecmorps ma TO uTO
pedb B MCKe MAET O CXOXXHX ITPABOOTHOIIEHUSAX M AdKe
0 ToM Xe caMoM KanaAae YouTube, ormernym, 4T0 cMBICA
U 3HaYeHHe PACCMATPUBAEMbIX CYACOHBIX aKTOB PasAH-
JaroTcs. B 9acTHOCTH, B AAHHOM AeAe 3aTPOHYT BaKHbIH
aCIeKT — KOHCTUTYIIMOHHOE 3HayeHHe OIPAHHYeHHS
AOCTYIIa K KOHTEHTY, PaCIpOCTPaHsIeMOMY Ha HHOCTPaH-
HOM ayAHOBH3YaABHOM cCepBHCe. B wacTHOCTH, mcrery
3a5IBYIAQ, YTO GAOKHPOBKA aKKayHTa TeaeKaHara «Llaps-
rpap» HapylIaeT ee IIPaBO Ha CBOOOAY ITOAyYeHHs HH-
popmanum, cBOOOAY CAOBa M BEPOUCIIOBEAAHIS, a 9TO,
KaK MbI y>Ke yKa3bIBaAM, IIpaBa, 3aKkpenseHHble KoHcTH-
Tynuedt Poccuiickont Oepeparium.

TakuM 06pa3oM, ecAM apOUTPAXKHbBIE CYABL HCCACAO-
BaAM AAHHBIM BOIPOC MCKAIOYHUTEABHO C TOYKU 3pPEHHUs
IPXAAHCKUX [IPAaBOOTHOIIEHHUM, paccMaTpuBasi GAOKH-
POBKY KaK HapylIeHHe MaTepPHAAbHBIX HOPM I'PXKAAH-
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CKOTO ITPaBa O AOTOBOPHBIX IIPABOOTHOIIEHHUSX, TO 3aMO-
CKBOPELIKHI PAfIOHHBII CYA U IIOCAEAYIOLIIe HHCTAHIIMI
PACCMATPUBAAK ATOT BOIPOC C TOYKU 3PEHHs KOHCTH-
TYLIMOHHBIX TAPAHTHI IIPaB IPAKAAH, YTO, IO MHEHHIO
aBTOpa, MMeeT OOAbLIOe 3HAUEHHE AAS [TOCAEAYIOIIEro
PeryAupOBaHIUS AQHHBIX IIPABOOTHOMIEHHIL.

Kakue sHaumMble IpaBOBBIE MOBHUIUKM OBIAM O3BY-
9eHBI B 9TOM AeAe? Bo-IepBbIX, BOIPOC O IyOAMYHOM
IIPaBOIIOPSIAKE: HICTEI] 3a5BHAQ, YTO OAOKMPOBKA aKKa-
yHTa TeAekaHaAaa «IJapbrpap» siBAsieTCSl HapylIeHHeM
mybamdHoro mpasomopsiska Poccuiickoit Pepeparium.
B orBer npeacTaBureas Kommanuu Google LLC 3asBua,
9TO IIOCACAHSISI He MMeeT IIPeACTABUTEAbCTBA B Poccuy,
HCTeI| IIBITAeTCsI BMELIAThCsl B AOTOBOPHBIE IIPAaBOOTHO-
LIEHUST MeXAY TeAekaHaaoM «LJapprpas>» u koMmIaHnein
Google LLC. Taxke npeactasureab Google LLC 3asBua,
4TO HCTeI] He AMIIeHa AOCTYIIA K IPOCMOTPY KaHAAQ, TaK
KAaK MOYKET CMOTPETD ero Ha APYTUX MAATGOpMax.

Teaexanaa «Llaperpap», y4acTBys B AeAe B Kade-
CTBe TPETbero AWIA, 3asBUA, YTO «OAOKUPOBKA KAHAAA
“Lapvepad” na sudeoxocmunze YouTube suwaem ucmya,
PABHO KaK U Opy2ux noAv306ameneti, 603MONCHOCIU NOAY-
uame undopmayuro, obcyxdamo ee u deaumuvcs eii ¢ Opy-
UMy noAb3oeamersmu... TIpumenenue cankyuonHozo 3a-
KOHO0AMeALCIBA UHOCPAHHbIX 20CY0apcms, B800U4UX
02paHUHUIMEAbHbIE MEPDL NPOMUE POCCUTICKUX 2pancdan
U topudumeckux AUy, NPOMuUBOpesUm nyosusHoMy nopsoKy
Poccuiickoii Qedepayuu>.

IIpeacraButear PockoMHAA30pa, YIaCTBOBABIIErO
B AeA€ B KaueCTBE TPETBETO AMIIA, OTMETHA, UTO «02pd-
Huuenue docmyna k kanay na sudeoxocmunze YouTube na-
pywaem ee [spaxcdanxu A.] Koncmumyyuontoe npago Ha
HOUCK U nOAyHeHte UHPopmaLyu 06 0014eCBeHHO-BANCHBIX
cobbImusx npowro2o u Hacmosuyezo Poccuu>.

PaccMOTpeB AQaHHOE AEAO, CYA IIPUIIEA K BHIBOAY, UTO
IIPaBO Ha AOCTYII K aKKAyHTYy TeAekaHaaa «Llapsrpap»
3amumeHo cT. 19 Beeobeit Aekaapary mpas 4eA0BeKa
1948 r., koTOpas rapaHTUpPyeT MPaBO KaXKAOTO Ha CBO-
6oAy yOeXAeHHMIT U Ha MX CBOOOAHOE BBIpaXeHHe. JTO
IIPaBO BKAIOYAeT B ce0s1 CBOOOAY OeCIpensTCTBEHHO IPHU-
AEPIXKUBATHCS CBOUX YOEKAEHHIT K CBOOOAHO HCKATh, II0-
AyYaTbh ¥ PACIPOCTPAHITh HHPOPMALIHUIO U HACH AIOOBIMH
CPeACTBaMH U HE3aBHCHMO OT FOCYAAPCTBEHHBIX I'PAHHI}
(cT. 19 MeXAyHapOAHOTO IaKTa O IPAKAAHCKUX H IIO-
AUTHYECKHX IIpaBaX 1966 I., B COOTBETCTBHM C KOTOPOK
KQKABIM YeAOBEK HAAeA€H CBOOOAOM MCKATb, ITOAYYATH
U PAaCIpPOCTPAHATb BCSIKOTO POAA HHPOPMAIMIO M HAEH
HEe3aBHCHUMO OT T'OCYAAPCTBEHHBIX IPAHHI], YCTHO, IIHCh-
MEHHO HAU IOCPEACTBOM II€YATH HAM XYAOXKECTBEHHDIX
$OopM BBIpOKEHMS AU HHBIMU CIIOCOOAMHU IO CBOEMY
BBI60DY, cT. 29 Koncrurynun Poccuiickoit Oepepanum).

Cya ycTaHOBHA, YTO OAOKHMPOBKA aKKayHTa TeAe-
kaHara «IJapprpap>» mpHBesa K TOMy, UTO IPaXKAAH-

Ka A. yTparraa BO3MOKHOCTb CMOTPETh KOHTEHT KaHaAa
«ITapprpap>, Tawke 6bIA OrpaHuIeH AOCTYII A. K 06Cyx-
ACHHIO MHTEpPECYIOIHX ee TeM C eAMHOMBINIACHHHKAMY,
C KOTOPBIMU OBIAO CO3AHO COOOIIECTBO AIOAEH, 00BeAr-
HEHHBIX OAHUMU HHTepecaMi. TakuM 06pazoM, KOMITAHHSI
Google LLC cBOMMI ASHCTBHSIMU HAPYIINAQ [IPABA HCTLA
Ha cBob0Ay HH(OpMari, CBOOOAY CAOBa U CBOOOAY Bepo-
ucnosepanyst. [Tpy aToM 3aMOCKBOpPeIKHIT pailOHHBIH CYA
PYKOBOACTBOBAACS] BBIBOAAME APOHTPaXKHOTO cyaa I. Mo-
CKBBI ITO AeAy O OAOKHpPOBKe KaHasa «I]apsrpap>, AeTasu
KOTOPOTO OBIAM PACCMOTpEHbI BBIIE, UTO IIOAYEPKUBAET
€ro BXXKHOCTb AASI A€A TAKOTO POAQ.

3aMeTHM, YTO 3aMOCKBOPELIKHI PAaHOHHBIH CyA CAe-
AAA IPEe3BBIYAHO BAaXKHBIM BBIBOA AAS IIeA€H HACTOSINER
CTaTbH, KOTOPBIH MOAYEPKUBAET HEOOXOAMMOCTD HCCAe-
AOBAHHS BOIIPOCOB 3AIIHTHI IIPaBa HA AaKKAYHT KaK KOH-
CTHTYLIMOHHOTO IPaBa, IPOUCTEKAIOIIETO U3 IIPaB, TapaH-
tupyeMbIx cT. 29 Korcturynun Poccuiickoit Qeaeparmn.
B wacTHOCTH, Cyp oT™MeTHA: «B Hacmosujee epems poccuii-
CKUM 3aK0H00aMeAbCIMBOM He NPedyCMOMpPeH MEXAHU3M 3a-
wumul noAvsosameneii cemu KMumeprem om nenpasomepHo-
20 yoasenus (6roxuposku) 6Aadervyamu UHGOPMAYUOHHDLX
PECYPCO8 PASMEUAEMO20 MAKUMU HOABI0BATNEAIMU KOHIMEH-
ma, 6 653U C uem CHOpHble NPABOONHOULEH S PACCMAMPUBA-
10mcs 8 CYOebHOM HOPSOKe, 8 HOM HUCAE C YHENIOM HOPM MEHC-
dynapodrozo npasa>. OTMeTHM, 9TO MOTHUBHPOBAHHOE
pelleHHe TT0 AAHHOMY HCKY OBIAO OITyOAMKOBAHO 27 UIOAS
2021 r., T.e. IOATOpa TOAQ Ha3aA, HO HA TeKYIMil MOMEHT
AQHHBII BOIIPOC He MCCAEAOBAH B HAYYHOU AUTEPAType,
He CTaA IPEAMETOM 3aKOHOAATEABHBIX MHUIIMATHB B AQH-
HOI1 00AACTH PEryANpOBAHUSI, HECMOTPSI Ha TO YTO AEAO
0 6AOKHMpPOBKe TeaeKaHaAa «L]apbrpas» MUPOKO 06CYxK-
AAAOCD B IIpecce U B AGA€ YJaCTBOBAAM IIPEACTABHTEAH
PocxomHaa3opa.

Taixe oTMedy emje OAHY BaXXKHYIO IIPaBOBYIO IO-
3UIIMIO, O3BYYEHHYIO 3aMOCKBOPELKMM PAflOHHBIM Cy-
AoM . Mockssl. Kak yje yIIOMHHAAOCH, IIPEACTaBUTEAD
Google LLC yka3sIBaA Ha HECOCTOSITEABHOCTb AOBOAOB
HCTI]A O TOM, 4TO OAOKMPOBKA AKKAyHTAa TEAEKAHAAA
«IJapprpaa> Hapymaer IpaBo Ha AOCTYII K KOHTEHTY
KaHAAQ, B CBSI3U C Te€M, YTO OH AOCTYIIEH Ha APYTHX IIAQT-
popmax. OAHAKO CYA OTBEPTr AAHHBIA AOBOA, OTMETHB,
9TO IpaBo BBIOOpa HMCTLOM HHTepHeT-cepBrca Google
AASL IOAYYeHHs] HHPOPMALIUH HIYeM He OTPaHUYeHO, BbI-
6op maarpopmsl YouTube ucrer; o6ycaoBauBaeT ya06-
CTBOM IIOAb30BAHMS, TAK KaK HIMEHHO TaM CPOpPMUPOBa-
AOCD caMoe 6OABIIOe COOOIIIeCTBO eAHHOMBIIIACHHHKOB,
KOTOPbIE OCTABASIIOT KOMMEHTAPHU U BEAYT 00 CY>KACHIL

Arneansimonnas xanoba Google LLC 6bma pac-
CMOTpeHa CyAe6H0171 KOAAETHEHN TI0 TPAXKAAHCKUM A€AAM
MOCKOBCKOTO FOPOACKOTO CYAQ M OCTaBA€HA 0e3 YAOB-
AeTBopenust [13]. Bropoit kaccauuoHHsIA Cyp o6meit
IOPHCAMKIIMY, OLIeHHBAas paHee NPUHATHIE IO AEAY Cy-
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AeOHbIe aKTHI B PaMKaX PacCMOTPEHHs! KaCCALMOHHOM
5aA06bl, IIPHIIEA K BBIBOAY, YTO CYAQMH TIEPBOI U arleA-
ASIIIOHHOM MHCTAHLMI PABUABHO OIPEAEAEHDI IIPaBo-
OTHOIIEHN$, BO3HHKIINE MEXAY CTOPOHAMH IO HACTOSI-
IeMy A€Ay, @ TAKKe 3aKOH, MOAAEXKAIHil IPUMEHEHHIO;
B IOAHOM O0'’beMe YCTaHOBACHBI IOPUAMYECKH 3HAYMMbIE
O6CTOSTEABCTBA, OLICHKA BCEX AOKA3aTEABCTB, IPEACTAB-
ACHHBIX CTOPOHAMH, CyAAMH 6blAa NPOU3BEACHA TIOAHO
¥ BCECTOPOHHE, HOPMbI IIPOL}eCCYaAbHOTO IIPaBa CyAAMH
HapyIIeHb! He 6biau [ 14].

BbIBOObI

Pe3yAbTaThl HCCAEAOBAHUSI POCCHIICKOM CYACOHOM IpaK-
THKH 10 BOIIPOCY 3allIUTHI IIPaBa Ha aKKAyHT KaK y4eTHOM
3amucy, 00ecrednBaloIleit AOCTYI K GpYHKITMOHAAY U BO3-
MOXXHOCTSIM UHTEPHET-TIAATGOPMBI, IIO3BOASIOT CAEAATh
P#1A 3HAYHMMBbIX BBIBOAOB.

ITpesxae Bcero caepyeT OTMETHTD, YTO B HACTOSILHI
MOMEHT CyAeOHasI [IPAKTHKA 10 IOAOOHBIM AeAaM AOCTA-
TOYHO CKYAHA U OTPAHHMYEHA, OAHAKO ABA CYA€OHBIX Ipo-
11eCCa, B KOTOPBIX ITPOHAEHBI BCE BO3MOXKHbIE ITPOLIEAYPBI
005KaAOBAHISI, AAIOT AOCTATOYHO YeTKOe IPEACTABACHIE
O IPABOBBIX MO3UIIUAX, KOTOPbIE CAOXKHMAUCH B CHCTEMe
ApOUTPAXKHBIX CYAOB U CYAOB OOIIeHl IOPHCAMKLHU IIO
AQHHOMY BOIIPOCY. B 4acTHOCTH, HO3ULKUSI CYAOB 06Ieit
IOPHCAUKIIMN TIO3BOASIET CAEAATh BAXKHEWIIHM BBIBOA
0 TOM, 4TO TIPaBO Ha aKKAyHT TPSAMO BBITEKAET U3 IIOAO-
skenuit cr. 29 Koncrurynun Poccuiickoit Pepeparium.
To ecTb mpaBo Ha AOCTYII K HHTepHeT-TIAaT$OpMe, IIpa-
BO B IIOAHOH Mep€ HCIIOAb30BaTh IIPEAOCTABASIEMbIE €0
yHKIMH, He TOABEPTraThCs MPOU3BOABHOM OAOKHPOBKE,
TIOAYYaTh AOCTYII K KOHTEHTY, Pa3MeNl€eHHOMY Ha HHTep-
HeT-NAATGOpMe, B IOAHOM 0ObeMe — 3TO 3aljHIaeMble
Koncrurymueit Poccuiickoit Qepepanuu mpasa, rapas-
THpOBaHHble BceoOmieil aexaapalueil IIpaB eAOBeKa,
MesxAyHapOAHBIM ITaKTOM O IPAXKAAHCKHMX M TIOAMTHYE-
CKHUX IIPaBax.

TeM He MeHee MeXaHM3M 3aIUTHI POCCUMCKUX TOAD-
3oBareAeil cetn VIHTepHeT OT HelpaBOMepHOM OAOKH-
POBKM BAAAEAbIIAMHM MHTEpPHET-NAATPOpPM B HaCTOsIIee
BpeMsI OTCYTCTBYeT, Ha YTO IPSAMO yKa3aA 3aMOCKBOpeI]-
KHH TOPOACKOH CYA. DTO TOBOPUT O TOM, UTO PETYAATOP
B Aunje POCKOMHAA30pa He IPEANPUHUMAET HeOOXOAH-
MbBIX AEHCTBUH AASl 3alIMTHl KOHCTUTYLMOHHBIX IIPaB
POCCHICKUX TOAb30BaTeAedl MHTepHeT-TIAATPOPM, XOTs
U AOAKEH PYKOBOACTBOBATbCS B CBOEH AEATEABHOCTH
KoncTurymmes, uTo ykasaso B 11. 3 [ToaoxeHns o ero pe-
areabnocT [15].

AOCTYN rpaXkAQH K TAKOMY CPEACTBY 3aIIIUThI, KK Cy-
AeOHOe pa3OHpaTeAbCTBO, He MOKET CIMTATHCS HCIePIIbl-
BAIOIIMM CPEACTBOM 3I[UTHI B IIOAOOHbIX ITPaBOOTHOIIIE-
HHSX, B TOM YHCA€ ITI0TOMY, YTO B OTAUYME OT IMPAKTUKU
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[0 AeAaM O 3allUTe IIPaB IOTPeOUTeAel HUKAKON Pass-
SICHUTEABHO PabOTHI IO AAHHOMY BOIIPOCY He BEAETCS.
Ha ceropHsuIHuit MOMEHT AHIIb ABA HCTI}A OOPATHAKCH
3a 3aIUTO HAPYIIEHHOTO [IPaBa, XOTsI IPHMEPOB He00o-
CHOBaHHBIX OAOKMPOBOK aKKAYHTOB O4eHb MHOTO, Ha 4TO
obpalaeT BHHMaHHE M CaM Peryasrop. Baokupyrorcs
AKKAYHTBI KaK IIPOCTHIX IIOAB30BaTEACH, TaK U IOpHANYE-
CKHX AHI], TOCYAAPCTBEHHbIX OPTaHOB U UX IPEACTABHTE-
aeit. Hanmpumep, B aBrycte 2022 r. yIOMAHYTBIN B CTaThe
cepsuc YouTube 3abaoxupoBas 29 BHAEO NMOCOABCTBA
Poccun B Beanxobpuranuy, a corpasbHast cets Twitter
3a6AOKHpOBaAa aKKayHT MHHICTepCTBA HHOCTPAHHBIX
Aea Poccwmiickoit Qepeparmu. B 01<T516pe 2022 1. TOT Xe
YouTube 3a6aoxuposaa axxayut Cosera Qepeparmu Qe-
aepaabroro Co6panus [16]. B neaom, mopo6HbIX mpume-
POB OYeHb MHOTO, OAHAKO 3aKOHOAATEABHOT'O OTBETA Ha
TaKHe ASHCTBUSA B HACTOSIee BpeMs HeT.

Heo6Xx0AMMO KOHCTaTHPOBaTh: GOABIIMHCTBO MOAb-
30BaTeAell YOeXKAEHBI, YTO, COTAACHO IOAB30BATEABCKO-
My COTAQIIEHHIO C MHTePHET-AATPOPMOH, BCe CIIOPHI
MEXAY TPROKAAHMHOM H IAATGOPMOIL PEIIaloTC B CyAe
HMHOCTPAHHOH IOPUCAMKIIHHY, & 9TO COIPSDKEHO CO 3Ha-
YUTEALHBIMH TPYAHOCTSIMH M IIPEILITCTBHSAMH, He TOBO-
Ps yke 0 GUHAHCOBBIX 3aTPaTaX HA PEAAH3ALIUIO TAKOTO
ucKa. AWIja, IPOTHUB KOTOPBIX HEAPY>KeCTBEHHbIE TOCY-
AApCTBa BBEAU OTPaHMYEHHS, AUIIEHBI AOCTYIIA K IIPaBO-
CYAMIO B AQHHBIX TOCYAQPCTBAX U HE MOTYT PeaAH30BaTh
CBOU IIPaBa MHAYe YeM Yepe3 POCCHICKUH CYA. DTO TaKoKe
CBHAETEABCTBYET O HEOOXOAUMOCTHU AOPAOOTKH ACHCTBY-
IOI[ETO POCCUICKOTO 3aKOHOAATEABCTBA, TOUCKA I Pek-
THBHBIX MEXAaHHU3MOB 3alUTbl KOHCTUTYLHOHHbBIX IIPaB
TPaXXAQH.
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Kax mssecrro [1,2], uHTeAreKkTyaAbHAS COGCTBEHHOCTD
3TO 3aKpelAeHHbIe 3aKOHOM IIpaBa Ha pe3yAbTaThl MHTeA-
AEKTYaAbHOM ACATEABHOCTH B HAyYHOM, IIPOMBIIIACHHOM,
AUTEPATYpPHOM U XYAOXKeCTBeHHOM obaacTsx. B Kousen-
IIUH, yupexAaomeil BceMupHyio opraHu3anuio MHTeA-
AekTyaabHO# coberennoctu (BOVIC) u 3akatoueHHOM
B Crokroabme 14 mioas 1967 r. [3], nepeuncaenst BUADBI
0OBEKTOB MHTEAAEKTYaABHON COOCTBEHHOCTH; B 4acT-
HOCTH, TIOAIL. 4 K HUM OTHECEHBI TaKKe «HayyHble OT-
KpbITHA>. Ho HecMOTps Ha BKAIOUEHME 3TOM OCHOBO-
ITOAATAIOIEN MEXAYHApOAHON KonBeH1eil Hay4HBIX
OTKPBITHIL B [TepedeHb 00beKTOB HHTEAAEKTYaABHOM CO6-
CTBEHHOCTH, AO CUX IIOp BOIIPOCHI PerHCTPallUHU 1 IIpaBo-
BO OXPaHbI HAYYHbIX OTKPHITHIL He pelleHbl KaK Ha HaIlH-
OHAABHOM, TaK M HA MeXKAYHAaPOAHOM YPOBHE.

MCTOPUS PETUCTPALIMM M1 MTPABOBOW OXPAHbI
HAYYHbIX OTKPbITMI

OmpeaeseHne MOHATUS «HAYydHOE OTKPBLITHE> IIpHBe-
A€HO B 9AeKTPOHHOH 9HITHKAOIICAUH Buxwmmearst: «Om-
Kpbimue — H080e 00CMuNCEHIUE, COBEPULAEMOE 8 NpoLjecce
HAY4HO20 NO3HAHUS NPUPOdLl U 00U4ECBA; YCIMAHOBAEHIE
HEU3BECHbIX paHee 00BEKMUBHO CYUYeCBYIOUUX 3aKO-
HoMepHOCmet, C80TCME U SBAEHULE MAMEPUAALHO20 MUPA.
Aexcum 8 0cHOBe HAYHHO-MEXHUUECKOTE PeBOAOYUL, NpU-
0a8as NPUHYUNUAALHO HOBble HANPABAEHUS PA3BUIMUIO
HAYKU U MeXHUKU U PeBOAYUOHUSUPYS 0bujecmeenHoe
npousgodcmso. Pesyromam meopueckoii (3spucmuueckoii)
desimeAvHOCmu>. AHAAOTUIHOE OIIPeAEACHHE AQHO U B He
BCTynHBIIEM B CHAY JKeHeBCKOM AOrOBOpE 110 MEXAyHa-
POAHOIT perucTpanyuy HaydHbix oTkpbituit (1978), rae
Hay4HbIE OTKPBITUS OMPEACASIOTCA KaK <Mpu3HaHue 56-
AeHutl, c60Ticme UAU 3AKOHO8 mamepuaivroil Bceaennoil,
HenpusHanHvix paree u noddawuguxcs nposepke> [1, c. 4].

HayuHble OTKpBITHS TeCHO CBSI3aHBI C M300peTeHNU-
SMM, HO He SBASIIOTCS TaKOBbIMH. Takke O4eBUAHO, 4TO
PEBOAIOLIOHHbIE, 3HAYMMble H300peTeHUs BO3MOXKHBI
TOABKO Ha 0a3e MCIIOAB3OBAHUSI 3HAHHUII O HOBBIX sIBAe-
HHUAX, CBOMCTBaX M 3aKOHOMEPHOCTAX MaTepPHAABHOIO
mupa. Kak ckasaHo B aHHOTAIMU K 3aMedaTeAbHOMY 9H-
LIFIKAOTIEAMYECKOMY M3AQHUIO [4], «ucmopus usobpeme-
HUl U OMKPLIMULL USHAYAABHO CB513aHA C 00ALILOL HAYKOT
BLINCUBAHUS HEAOBEKA CHAYAAA 8 CYPOBLIX YCAOBUSX OUKOLL
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npupodvl, a 3amem 8 He MeHee HKeCMOKUX YCAOBUIX YUBL-
Ausayuu. TorMKOM K HOBbIM OMKPLIMUIM, CHIUMYAOM OASL
u300pemeHuti CMAHOBUAUCL U JHECMKAS KOHKYPEHYUS,
U KomMMmepHeckas 6bi200d, U COYUAALHYLLL 3aKA3, U AALMPYU-
cmuveckoe JceAarue 004a200eAbCIB0BANb HEAOBEHECTNBO >

B mporecce pasBuUTHS YeAOBEUECKOH IIMBHAM3AIUH
OBIAO CA€AQHO OTPOMHOE KOAMYECTBO OTKPBITHIL M U30-
6peTenuit (4], KOTOpble HUKeM He OXPAHSAUCH U He pe-
THCTPUPOBAAUCE, U TOABKO B CpepHMe BeKa HaIlei apbl
HOSBUAMCH TIepBble HAI[FIOHAAbHBIE 3aKOHOAATEAbHBIE
aKTBI TI0 OXpaHe HHTEAAEKTYaAbHON COOCTBEHHOCTH: IIO
oxpane uzobperenuii («Ilapre Benenmane», 1474 r.),
10 oxpase aBropckux npas («CTaTyT KOpoAeBbl AHHbI>»,
1609 t.), a mepBbIe MeXKAYHAPOAHBIE AOTOBOPDI B 06AACTH
MHTEAAEKTYAABHOM COOCTBEHHOCTH, IPEXAE BCEro I0
H300peTeHIsIM U aBTOPCKUM IIpaBaM, ObIAM 3aKAIOUEHBI
Bo Bropoii moaosune XIX B. (Tlapmkckas KoHBeHIHS,
1883 r.; Bepuckas xonsenrus, 1886 1.). Ho uro kacaercs
HAyYHBIX OTKPBITHH, KAK OTMEUEHO BBIIIE, AO HACTOSIIe-
rO BpeMeHH HeT AHCTBYIONUX MeXAYHAPOAHBIX AOTOBO-
POB ¥ H3BECTHBIX HAI[IOHAABHBIX 3AKOHOB AAS ITHPOKOTO
npumeHenus [ S, 6].

YueHble MHOTHX CTPaH IIOHUMAAH BaKHOCTD OXPaHbI
Hay4YHBIX OTKpHITHH. Tak, Ha MeXXAYHAapOAHOM ypOBHe
3TOT BOIIPOC OBIA IIOCTAaBAEH Ha AOHAOHCKOM KOHIpecce
MexAyHapOAHON AUTEPATYPHOM M XYAOXKECTBEHHOM ac-
conmanyu B 1879 1. B pesyabrarTe AAMTEABHBIX AMICKYCCHH
nioa, arupoit BOMC npu axrusHoM yyactun CCCP 6b1a
paspaboran u mpunsaT 3 Mapra 1978 r. JKenesckuit po-
TOBOP O MEXAYHAPOAHOI pPeriCTPALiMi HayYHbIX OTKPBI-
THH, KOTOPBIM He BCTYIHA B CHAY AO HACTOAMIETO BpeMe-
HH, XOTS OIPEACACHHBIN HAI[HOHAABHBIH OIBIT B MHpe
CYIIeCTBOBAA.

AO  yYpeXXAEHHS TIOCYAAPCTBEHHOHM OKCIePTH3bI
u perucrpanuu orkpeitait B CCCP HayuHbIE OTKPBITHSA
OXpPaHSAMCh HOPMaMH aBTOPCKOTO IIPaBa Ha AUTEPaTyp-
HbIe TIPOM3BEACHHS, KOTOpPbIe He IPeAyCMAaTPUBAAH IKC-
MepTH3Y AOCTOBEPHOCTU OTKPBITHS U YCTAHOBACHHS aB-
TOPCKOTO U TOCYAAPCTBEHHOTO IIPHOPHTETA.

ITocae obpasosanus B 1955 r. Komurera mo peaam
usobperennit u orkpbiTuit npu Cosere MHUHHCTPOB
CCCP (panee — Kowmmurer) [6] ero neanto 65140 ompepe-
ACHO PYKOBOACTBO BHEAPEHHEM B HAPOAHOE XO3SHCTBO
usobperenuit u oTkpsrTuit. CoorercrByromee IToaoxe-
HYe OIIPEACAHAO AUIIAOM KaK OXPaHHBIA AOKYMEHT, BbI-
AaBaeMblit aBTOPY OTKpHhITHsL. [TepBoe oTkpriTie B CCCP
OBIAO 3aperucTpupoBano 26 moHs 1957 r. ¢ npuopure-
ToM OT 15 mapTa 1947 r. AA 3aKOHOAQTE@ABHOTO pery-
AVPOBAHUSI OXPAaHbl M300peTeHHIl M OTKPHITUH OBIAO
npussaTo IloAokeHHe 06 OTKPBITHAX, HU300peTeHMsX
U PaIJMOHAAM3ATOPCKUX IIPEAAOKEHHSAX, YTBEPKACHHO®
ITocTranoBaennem Cosera Munucrpos CCCP Ne 584 ot
21 aBrycra 1973 1.

3a aror mepuop BrmaoTh A0 pacmasa CCCP B 1991 1.
05140 3aperucTpupoBaHo 6oaee 400 OTKPHITHIL, a KOAU-
YeCTBO IIOAAHHBIX 3as1BOK IpeBbicnAo 12 Thic. [7, 8]. Kak
oTMedeHO B [ 7, ¢. 38], esxeropHo B oxkcrepTHbLit opran Ko-
MUTeTA 10 AeAaM u300peTeHuit i oTKpbITHit Ip CoBeTe
Munucrpos CCCP nocrynaso (oueBnpHo, 910 65120
B 1980-e I‘OAbI) 60Aee THICSYM 3asIBOK HA IPEAIIOAATae-
MbIe OTKPBITHUS, U3 HUX IIPUHHUMAAUCH K PACCMOTPEHHIO
0k0A0 150-200 3asB0K, T.e. 15-20 % 13 urcaa MOAQHHBIX.
B urore B I'ocypapcTBeHHDIN peecTp OTKPBHITHI eXKerop-
HO BHOCHAOCH B cpepHeM 10—17 npusHaHHBIX OTKPBITUH,
uAn ipuMepHO S—-10 % paccMOTpeHHbIX, T.e. SKCIIepTH3a
COBETCKOI CHCTeMbI OTKPBITHII OBIAA AOCTATOYHO CTPO-
roit. OcTaAbHBIe 3asIBKH OBIAM OTKAOHEHBI BBHAY HECOOT-
BETCTBHSA IIOHATHIO «HAy4HOe OTKphITHEe>». K mpumepy,
B Kupruscxoit CCP 3a BpeMs CyIeCTBOBaHHUS COBETCKOM
CHCTeMBl PErMCTPAIlMU M OXPAaHbl HAyYHBIX OTKPBHITHUI
OBIAO yUTEHO OAHO OTKpbITHe akapemukom HAH KP
ILM. YanosboiM B coasropcrBe ¢ B.B. YepabpinijeBbim
«SIBAGHUE ecTeCTBEHHOTO AeAeHMs ypaHa-234 u ypa-
Ha-238>, 3aperucTpuposanHoe 24.07.1975 [9, c. 143].

CUNCTEMbI PETCTPALUMM 1 OPOPMITEHMA TTPAB
HA HAYYHBIE OTKPbITNA

Bo Bpemena cymecrBoBanmss CCCP cucrems! perucrpa-
IIMU 1 OXPaHbI aBTOPCKMX IIPaB HA Hay4HbIe OTKPBITH
aerictBoBaan Toabko B CCCP, Yexocaosarnkoin Corma-
aucrudeckort Pecriybanke, Hapoatoit Pecrrybanke Boa-
rapun 1 Monroanckoit Hapoanoit Pecry6anke [7, ¢. 27].
Apyrue ctpansl — yaensl COB npuHsiAM pexoMeHAAIII
0 BBEACHHH Y Ce6sI TAKOI CUCTEMBL

B CCCP cucreMa perucTparjii ¥ OXpaHbI Hay4HBIX
OTKpBITHIT OblAa OCyiecTBAeHA Ha 0ase IToaoxenms o6
OTKPBITHSIX, H300PETeHISIX B PAIOHAAN3ATOPCKIX IIPeA-
AOKEHMAX M MIHCTpyKIMM 0 BOBHArpaXKAGHMSX 33 OTKpBI-
TSI, U300pETe NS 1 PALIOHAANBZATOPCKIE IIPEAAOYKEHILS,
yrBepxaeHHbIX [locranosaenmem Cosera MummCTpOB
CCCP ot 24 anpeast 1959 1. 1 BBeACHHBIX B AeficTBHe C 1 Mast
1959 1. [ 7]. BnocaeaCTBUM «IIpaBo Ha OTKPBITHE>» OBIAO 3a-
KperaeHO B OCHOBaX IPaXAAHCKOTO 3aKOHOAATEAbCTBA OT
8 Aexabpst 1961 . [ 7], a cucrema 6piaa ycoBepieHCTBOBaHA
B IToAoxxeHHH 06 OTKPBITHSIX, H300PETEHISX U PALIOHA-
AM3ATOPCKHX MPEAAOXKEHUSX, YTBEPXKAeHHOM 21 aBrycra
1973 r. Jra cucTeMa SKCIIePTU3BI K TOCYAAPCTBEHHOM PerH-
CTpAL¥ Hay4IHBIX OTKPBITHI MMeAa LeAslo [ 7, ¢. 33]:

* IOATBEP)KAEHHE AOCTOBEPHOCTH M MHPOBOM HOBH3-
HbI HAYYHBIX IOAOXKEHHH, 3asIBACHHBIX B Ka4eCTBe
OTKPBITHUH, ITyTeM IIPOBEACHHUS TOCYAAPCTBEHHOM
9KCIIEPTHU3BI IPEAIOAATAeMBIX OTKPBITHI H yCTAHOB-
ACHUS ACHICTBUTEABHBIX aBTOPOB OTKPBITHIA;

® YCTaHOBAEHHE F'OCYAAPCTBEHHOI'O M aBTOPCKOTO
NPHOPUTETA, UMEIOLIeTO BAXXHOE 3HAUCHHe He
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TOABKO AASI aBTOPOB OTKPBITHIL, HO 1 AASL IPECTH-

>ka COBETCKOTO rOCYAApCTBa, AAS ICTOPUH HAyKU

U TeXHHKH;

® MOpaAbHOE M MaTepHaAbHOE CTHMYAHPOBAHHUE aB-

TOPOB OTKPBITHI, COACHICTBHE B PelIeHUH HayYHbIX

rpobAeM U MOBBILIEHAN 3P PEKTUBHOCTH TPYAR

YUeHbIX;

® TOCYAQPCTBEHHBIH yYeT i HHPOPMAIIHIO O AOCTO-

BEePHBIX HAyYHbIX OTKPBITHSX B IIEASX UX BCECTO-

POHHETO HCIIOAb30BAHMSA B HAyKe M TeXHHUKE, B TOM

qrcAe HHPOPMAIIUIO 006 OTKPBITUSX, HA Ubeil OCHOBE

CO3AQI0TCSI H300peTeHNsT, KOTOPbIe IOMIMO LIHPO-

koro ucroapzosanusi B CCCP moryT ObITh 3amareH-

TOBAHBI U IIPOAAHBI 10 AMI]EH3HSM 32 I'PaHHUIIe.

Cucrema 9KCIIePTH3BI M PETHCTPAIMH HAYYHBIX OT-
kpbiTuit B CCCP 6b1Aa B OIIpeAeACHHOI Mepe aHAAOTHY-
Ha CHCTeMe 9KCIEePTH3Bl U PETHCTPALUK H300peTeHu ],
B 0COOEHHOCTH II0 IPOLeAyPHBIM BompocaM. Tak, moaa-
BAaAACh 3a56ka Ha OTKpBITHE B [0CyAapCTBEHHBIN KOMHTET
CCCP no nayke u texauxe (I'KHT) aBropom (coasro-
paMm), ero HaCAGAHHKAaMH HAU OpTaHM3aLyell, KOTopoil
3TO MMOPYYEHO aBTOPOM.

3asBKa COAEPIKAAA CACAYIONTHE AOKYMEHTBI:

1) sasBaenmue (o popme) o Bbiaaue aBTOpY (COaBTO-
paM) AMTIAOMA Ha OTKpBITHE AM6O 3asBACHMe O BblpAue
AWTIAOMOB aBTOPaM M CBHAETEAbCTBA Ha UM OPraHM3a-
IIMH, B KOTOPOH CAGAAHO OTKPBITHE B CBSI3U C BBIIIOAHE-
HUEM CAY>KeOHOTO 3aAaHMS;

2) onKCaHue IPEAIOAATAEMOTO OTKPBITHS C 060CHO-
BaHHEM ero AOCTOBEpPHOCTH (TeopeTHdecKue 1 SKCIepu-
MEHTaAbHbIE AOKA3aTEAbCTBA), 3HAUCHHUS AASL HAYKH U Ha-
POAHOTO XO3SIFICTBA, AOKYMEHTAABHOE IIOATBEPXKACHHE
IPHOPHUTETA OTKPHITHA M ero IpH3HaHuA. B koHIe omnu-
CaHMS M3AATraAach GOPMYAQ OTKPBITHS, T.€. PACKPBIBAAACH
€ro CyIIHOCTb;

3) MaTepHaAbl, MAAIOCTpHUpYIOmIHe OTKpbITHE (Heo6-
XOAMMBIE CXeMBbI, PUCYHKH, 9€PTeXH H T.I1. ), 3AKAIOYEHHUS]
YdeHOro coBeTa M APYTHX KOMIIETEHTHBIX OPraHU3ALIUI
0 AOCTOBEPHOCTH U 3HAYMMOCTH 3aBASEMOI'O OTKPBITH,
a TaKKe CIPaBKA O BO3MOXXHBIX M300peTEHMSX, CACAAH-
HBIX Ha OCHOBE OTKPBITHS, X AAHHBIX 00 1X 3 peKTHBHOM
HCIIOAB30BAHHH.

K Marepuasam 3asBKM IIpHAAarasach CHpaska (Io
$OpMe) O TBOPYECKOM Y4acTUHU B MPOAEAAHHOM pabore
KaXXAOTO U3 COAaBTOPOB OTKPBITHAL

IlopsaOK HpOBeAeHHS HAYYHOW OKCIIEPTU3BI 3as-
BOK Ha OTKPBITHE OIIPEACASIACS COOTBeTCTBYyIomuM Ilo-
AOXeHHEeM 00 oKcmepTuse, yTBepkAeHHBIM CoBeToM
Munncrpos CCCP, a rawxe MHcTpyknueit o mopsiaxe
IIPOBEACHHUS HAyYHOH SKCIIEPTH3bI 3aBOK Ha OTKPBITHSA
U COCTABAEHHS 10 HUM 3aKAIOYEHHUH B HAyIHBIX YUPEKAL-
HuAX, yrBepxaenHoi Komurerom u IIpesupmymom AH
CCCP.

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

Aanee B cAydae IpU3HAHUS 3asBKU OTKpbITHEM Ko-
MHUTET YTBEPKAAA QOPMYAY OTKPBITHS, AATY IPHOPUTETA
U IIPOBOAMA PETHCTPALIMIO OTKPBHITHA B locypapcTBen-
HoM peectpe otkpbitaii CCCP. 3aTeM o 3aperucrpupo-
BAHHOM OTKPBITUM COOOIAAOCH B OQUIIMAABHOM OI0A-
AeTeHe KomuTeTa, a Taxoke B aKaAeMHYECKHX JKYPHAAAX,
MIeYaTHBIX U3AQHHUSX U IO PAAUO.

Ecau 6 meuenue 20da co AHS OQUIHMAABHOTO OIIy0-
AMKOBAaHMS HMHPOPMAIMH O 3apPerHCTPUPOBAHHOM OT-
KPBITHH MAU CO AHS ero BHeceHUs B [ocyasapcTBeHHBIH
peecrp orkpbituit CCCP (xoraa my6amkainus He mpo-
M3BOAHMAACh) Perucrpanus He 6biaa ocropena, Komu-
TeT BbIAABaA aBTOPY (COaBTOpaM) Juniom Ha OTKpBITHE
M YCTAHOBAGHHOE BO3HATPa’KACHHE, a OPTaHM3AIIUH, TAC
OBIAO CAEAQHO CAy)KeOHOE OTKPBITHE, — COOTBETCTBYIO-
miee c8udemeAbcmeo. Auniom Ha OTKPHITUE YAOCTOBEPSIA
NPU3HAHHE OTKPBITHS, IO IPUOPUTET, ABTOPCTBO, IIPABO
Ha BO3HArpa)KAeHUe U APYTHe [IPaBa U AbIOTBI, IIPEAYCMO-
TpeHHbIE 3aKOHOAATEABCTBOM CTpaHbIL. Tarke B IToaoxe-
HHHU 00 OTKPBITHSX ObIA H3AOXKEH IOPSAOK OPOPMACHHS
3a4BOK HAa CEKPeTHbIe OTKPHITHSA M MCIOAb30OBAHMS OT-
KPBITHIL B HayKe K HAPOAHOM x03sificTBe. Takum o6pasonm,
€CAM CPaBHHUTb COBETCKYIO IOCYAQPCTBEHHYIO CHCTEMY
OXPaHbl HAyYHBIX OTKPBITUH C CYIIECTBYIOLIeN B HACTO-
sijee BpeMsi CHCTEMOIT IIPABOBOM OXPaHBI U300peTeHui
BO MHOTHX CTPaHaX MUPA, TO €e MOKHO OTHECTH K IIpO-
BEPOYHOH CHCTeMe OXPAHBI C OKCIIEPTH30H Ha HOBU3HY
U IPEMEHHMOCTb. XOTsl HOBH3HA IIPEATIOAATaAACh MHPO-
Basi, IPU3HAHHE, OYEBUAHO, — TOABKO TEPPUTOPHAAD-
Hoe, B mpeaesax CCCP uAu APYTHX CTPaH ITO AOTOBOPAM.
O6beM peAOCTaBASIEMBIX IIPAB HA 3aPETUCTPUPOBAHHBIE
OTKPBITHS OBIA TAKKE AOCTATOYHO OrPAHIIEHHBIM, OIIpe-
AeasiembiM ITToaoskeHeM 06 OTKPBITHSIX M JAOCTOBEpsie-
MBIM AUIIAOMOM.

ITocae pacmapa CCCP HOpMEI 06 OXpaHe HAyYHBIX
OTKPBITHI copepxkaTcsa ToAbKo B ra. 38 I'K Ykpaunsr
«IIpaBo HMHTeAAEKTYyaABHON COOCTBEHHOCTH Ha Hayd-
Hble OTKphITHA>. B 4. 4 'K P®D, coaepxameit ncyep-
IBIBAIONMUE IIepedeHb Pe3yAbTaTOB HHTEAACKTYaAbHOMH
AESTEABHOCTH U CPEACTB MHAMBHAYAAH3AIUH, KOTOPBIM
IPeAOCTABASITCS IPABOBAsI OXPAHA, Hay4YHbIe OTKPBITH
orcyrersytor (m. 1 cr. 1225 'K P®), u ux sanpemeno
OTHOCHUTD K 06bexTaM aBTopckoro mpasa (m. S cr. 1259
I'K P®) 1 narenrroro npasa (1. S ct. 1350 'K P®). B To
xe Bpems B CIIA nHayyHble OTKPHITHA IIO-TIPEXHEMY
HOAAEXKAT IPaBOBOM oxpaHe. OTHOIIEHHS, CBS3aHHBIE
C HayYHBIMU OTKPBITUSAMH, PETyAUPYIOTCS HOPMAaMH IIa-
TenTHOrO mpaBa (maparpagsr 100, 101 3akona CIIIA
«O marenTax> ).

BmecTo cHCTeMBI TOCYAQPCTBEHHOH peTHCTpAIUU
6Ob1Aa cO3paHa HCTTOAb3yeMast yueHbMu crpad CHI o6rre-
CTBEHHAs CUCTeMA PEeTUCTPAIfU OTKPBITUH, IIPEAAOKEH-
nas Poccuiickoit akapgemueit ectectsennsix Hayk (PAEH)
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[caitr <raen.info>]. ITpu Ilpesupnyme PAEH cymecrsy-
eT Me>xXxAyHapOAHas aKaAeMHs aBTOPOB HAayYHBIX OTKPbI-
it u usobperennit (Aasee MAAHOuUM), xotopas Ha
ocHoBe IToAo)keHHS O HAyYHBIX OTKPBITHSX, HAYYHBIX
UAesX, HaydHBIX TMIOTe3aX, yTBepskaeHHoro Ilpesupan-
ymom PAEH [<raen.info>], nmpoBoputr sxcmeprusy 3a-
SIBOK Ha OTKPBITHS, BBIAAT AUIIAOMBI U CBHAETEABCTBA,
MTOATBEP>KAQIOIHE IPH3HAHNE HAYYHOTO IIOAOXKEHHS OT-
KpbiTHEeM. BoAee TOro, o AaHHBIM 3TOr0 OPUIMAABHOTO
caiita, PAEH «BmepBble B Mupe Hayasa IPOBOAHUTD pe-
THCTPAIIUIO OTKPBITHEL B 00AACTH O0IIjeCTBEHHBIX 1 IyMa-
HHUTApHBIX HayK. Hapsay ¢ aTum ocymectBasieTcs peru-
CTpalysl HayYHBIX MAEH M HAyJHBIX THIIOTE3, SBASIOITHX
€060i1 3TAIIbI CTAHOBAEHHSI HOBOTO 3HAHMs>». Bo MHOrOM
COCTaB AOKYMEHTOB 3asBKH H ITPOLIEAYPbl PACCMOTPEHUS
U 3KCIIePTU3bl AHAAOTUYHBI CHCTeMe, CyleCTBOBaBIIein
B CCCP, c HeKOTOPBIMH Pa3ANYHAME KaCaTeAbHO PACIIH-
peHIs 06beKTOB PaCCMOTPEHHS, AOTIOAHEHHBIX HAYIHBI-
MU HAESIME U HayIHBIMU THUITOTE3aMH, @ TaloKe 0bAacTeit
00IjeCTBEHHBIX U IyMaHUTApHBIX Hayk. IIpu arom cy-
IeCTBEHHDbIM OTAUYMEM JTOM CHUCTeMbl PerUCTPAllMU OT
COBETCKOM CHCTeMbI SBASIETCS TO, YTO QUHAHCHPOBAHUE
3aTparT Ha 9KCIIEPTHU3Y ¥ AEAOTIPOU3BOACTBO OCYIeCTBAS-
€TCs 3a CYeT aBTOPOB 3asBOK, TAK Ha3bIBAGMBIM OpTaHU3a-
IIMOHHBIM B3HOCOM, KOTOPBII IT0 U3BECTHOM aBTOPY dTUX
CTPOK MHPOPMAITMH COCTaBASIET HEMAAYIO CYMMYy, ee pas-
Mep ycraHaBauBaetcs Ilpesuamymom MAAHOuM. Ho
B [Toaoskennu (11 4.3) MPeAyCMOTpPEHO, YTO B OTACABHDIX
caydasax mo pemenuio Ilpesupamyma MAAHOuM axc-
[IepTH3a 3asIBKU MOXKET OBIT IIPOBEAEHA 3a CUET CPEACTB
MAAHOuM 6e3 orpaHudyeHus CPOKOB PACCMOTPEHHUS
3asBKH. XOTS 3A€Ch 3asIBUTEAI0 He PACKPHITO, KaKHe 3TO
CAyYau U KOTAA 3KCIEepTH3a YaCTMYHO HMAHM IOAHOCTDHIO
OCBOOOXKAQETCSI OT OpPraHHM3AIJMOHHOrO B3HOCA. OTOM
cucremoit MAAHOwuUM mnoap3yroTcs MHOTHE Y4YeHble
B CHI; x mpumepy, 1o aToif CHCTeMe 3aperncTpUpOBa-
HbI JeThIpe HayYHBIX OTKPHITHS ydeHbIX HarmonaapHOM
akapemuu Hayk Ksiprsisckoit Pecrry6auku, oAHO U3 KO-
TOPBIX — B 00AACTU OOIIECTBEHHDBIX M I'yMaHHTAPHbIX
Hayk. Taxum 06pasoM, MpepAsOKeHHAs CHCTeMa peru-
CTpAIfMH HAyYHBIX OTKPBITHEL SIBASIETCSI AOKAABHOM 1 00-
LIeCTBEHHOM, OCYIEeCTBASIEMON Hay4YHbIM coo61ecTBoOM
nop pykoBopctsoM PAEH u mmeromieit onpepeAeHHbII
MaTepuaAbHblit nHTepec. [Ipu aTom ussectHo [1-3], uto
HayYHbIe MAEH U TUIIOTE3bI IT0 OIPEACACHHIO He OTHOCST-
51 K 00beKTaM HHTEAACKTYAABHOM COOCTBEHHOCTH, a pe-
THCTPAlMst ¥ OXpaHa OTKPHITHI B 00AACTH 00IecTBeH-
HBIX ¥l TyMAHUTAPHbIX HayK He Beaach Aaxxe B CCCP [10],
IIPEeXXA€ BCETO MO KPUTEPHSIM AOCTOBEPHOCTH M YCTAaHOB-
ACHMS IPUOPHTETA.

TakuM 06pa3oM, B YCAOBHSIX IIPSIMBIX IIPOTUBOPEUHIt
npeasoxxentoit PAEH o0mecTBeHHOI CHCTeMBbI peru-
CTpaIlM{ HAay4HBIX OTKPHITUM HOPMaM AEHMCTBYIONIEro

3aKOHOAQTEABCTBA COXPAHSIAMCH AKTYAABHOCTD U HeOHOX0-
AUMOCTD PeryAMpPOBaHUS 3THX Bormpocos. Ha aTo yxa3ssr-
BAIOT U MPHHsIThIe MeXmapAaMeHTCKoit AccambAeeit rocy-
Aapcrs — yyactHrKOB CHI' B 2010 r. MoAeABHbII KOAEKC
HHTEAAEKTYAABHOM COOCTBEHHOCTH AAS TOCYAQPCTB —
yaactauxos CHI (B cT. 6 HaydHble OTKPBITHS OTHECEHSI
K OODBEKTaM HHTEAAEKTYAABHOR COOCTBEHHOCTH, IA. 4
«IIpaBo MHTeAAEKTYaABHON COOCTBEHHOCTH HA HAYYHOE
oTkpbITHe>» ) 1 Mopeabhbrit sakon CHI «O6 oxpane npas
Ha Hay4Hble OTKpBITUA» [ 11, cT. 6, 1A. 4 12].

Kax oTMeyasoch Bbllle, B COOTBETCTBUH C HOPMaMH
MEXAYHAPOAHOTO IIPABa HAYYHbIE OTKPHITHS OBIAH OT-
HeCeHBI K 00beKTaM HHTEAAEKTYAABHOM COOCTBEHHOCTHL
Coraacno Konsenuun, yupexaaromeit BOVC [m. (viii),
CT. 2], MHTeAAeKTyaAbHast COGCTBEHHOCTb BKAIOWAeT
B ce0s1 IpaBa, OTHOCSIIUECS B TOM YKCAE K HAYYHBIM OT-
kpbITHAM. ITockoabky pAanHas KonBeHma paTuduimpo-
BAaHA U ee YYACTHUKAMU SIBASIOTCS BCe TOCYAAPCTBA —
ygactamku CHI' m rocypsapcrsa — wuaensr EADC,
a CCBIAKM Ha Hee COAEpIKaTcs elre 6oaee yueM B 20 Mex-
AYHapOAHBIX AOTOBOPAX, TAKKe PATUGUIMPOBAHHBIX Ha-
IIMOHAABHBIMH 3aKOHAMM B 9THX CTPAHAX, AAHHAS HOpMa
MEXAYHAPOAHOTO IIpaBa MPU3HAETCS ACHCTBYIONIEH.

Boapmas opraHu3aTopckasi M HAayYHO-IIPAaKTHYe-
CKast paboTa 10 BOCCO3AAHHMIO TOCYAAPCTBEHHOM CHCTe-
MBI PETUCTPAITMN U OXPAHbI HAYYHBIX OTKPBITUH BEACTCS
¢ 2008 r. mo unmimaruse akapemuka PAH H.IT. Aase-
posa (KOTOpbIit B Ty nopy 6bia Bune-npesupenTom PAH
u mpeacepareaem HabaropareapHoro cosera Pecrryban-
KaHCKOTO HAyYHO-HCCACAOBATEABCKOTO HHCTUTYTA HH-
TEAAEKTYAABHON COOCTBEHHOCTU (PHUMUC), a pa-
Hee — Ilpepcepatesaem 'KHT CCCP — 3amecTnTeseM
ITpeacepareass CoBera MHUHHCTPOB CCCP). B measx
YPeryAMpOBaHMs CYIIeCTBYIONIeH IIPaBOBOM KOAAM3HH
B2011-2012 rr. s PHMMMC no rocsakasy Poccranpap-
Ta OBIA Pa3paboTaH [EepBbIN HALMOHAABHBIN CTAHAAPT
B aroit obaact — ['OCT P 55384-2012 «Iureasexty-
aAbHas1 cOOCTBeHHOCTh. HayuHble OTKpPBITHSI>, KOTOPBII
BCTYNHA B AeficTBue ¢ 1 nroast 2014 1. [caitr <protect.gost.
ru>]. OTOT HepBbIil INar Ha ITyTH BOCCO3AAHMS TOCYAAP-
CTBEHHOH CHCTEMBI ONPEACACHMS IOHATHS <«HAydHOe
OTKpBITHE>, 3aKpPEIIACHHS, HCIIOAb30BAHUS M 3alUTBI
IIpaB Ha HAayYHbIe OTKPBITHSA TakKe YKA3bIBaeT Ha IleAe-
COOOPa3HOCTh Pa3pabOTKU MPEAAOKEHUI M IPOEKTOB
HOPMATHBHBIX IPABOBBIX aKTOB, KOHKPETH3UPYIONUX
HOPSAAOK IPAaBOBOM OXPaHbI U HCIIOAb30BAHMUS IIPAB Ha
HayuHble OTKpbITHA. Ha ocHOBe 3TOro HalMoOHAABHOTO
CTaHAAPTA BBEAEHA CHCTeMA PerHCTPALIMU HAYYHBIX OT-
KPBITHUI.

CAepyeT COTAACUTBCS C aBTOpPaMH — paspaboTdrka-
MU CTAaHAAPTA, YTO HHCTHUTYT IIPABOBOM OXPAaHbI HAYYHBIX
OTKPBITUH AOAKEH BBIIOAHATD BaKHYIO POAD IIO IIPOBEp-
Ke AOCTOBEPHOCTH KPYNHEMIINX HAy4YHBIX AOCTIDKEHMUI
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¢yHpaMeHTaABHOH Hayky. Co3paHIE TaKOTO IIPABOBOTO
HMHCTHTYTa IIO3BOAUT 3aKpENUTb aBTOPCTBO M IPHUO-
PHUTET B OTHONIEHMU HAy4HBIX OTKPBITUH U TeM CaMbIM
3HAYUTEAbHO YCHAUTb MOPAABHYIO M MAaTePHAAbHYIO 3a-
HHTEpeCOBAaHHOCTb ABTOPOB B YCAOBHAX CO3AAHUS HHHO-
BaIlMOHHOM 9KOHOMHKH. CO3AaHHE eAHON YHHHIUPO-
BaHHOM CHCTEMBbI BRIIBACHHS U Y9€Ta HAyYHbIX OTKPHITHH,
UX IPaBOBOM OXPAHbI M 3aIUTHI IPaB HA HHUX ITO3BOAHT
OIepaTUBHO MHPOPMUPOBATH OOIIECTBO O COBPEMEHHbIX
HAYYHDBIX AOCTIDKEHMSX, OBBICUTb MOTUBAIIMIO YYEHbIX Ha
AaAbHeFIIee TBOPYECTBO, A TAK)Ke MMOCAYKHUT PelIeHUIO 3a-
A4 COIMAABHO-9KOHOMIYIECKOTO Pa3BUTHS TOCYAAPCTB —
ygactaukoB CHI' m rocyaapcts — uaeHoB EADC aas
PaspabOTKH HAIPaBAEHUI M IPOTPaMM Pa3BUTHS HAYKU
¥ TEXHUKH Ha OCHOBe Hay4HBIX OTKpbrThil [ 13].

C y4eToM yCIemHoro oInpITa IpUMeHeHHUs Ha TeppH-
topun Poccuiickoit Pepepariuu 9TOro HaIMOHAABHOIO
CTaHAAPTa, HEOAHOKPAaTHO OTMEYEHHOTO IPeACTaBHTe-
ASIMH HAIIMOHAABHBIX OPTAHOB BAACTH U OU3Hec-coo0me-
CTBa, B TOM 4ncAe B paMkax nposepenus IX—XII mexay-
HAapOAHBIX pOPyMOB «IHHOBAIIMOHHOE pa3BUTHE Yepe3
PBIHOK HMHTEAAEKTYaAbHON cobcTBenHOCTH>» (2017-
2020 rr, MockBa) u V MexayHapopHoro ¢opyma
«AnTtukonrpadaxr-2017» (14-16 centsabps 2017 .,
Bumxex, Kuprusus), B HTOroBbIX AOKyMeHTaxX pOPyMOB
OTMeYeHa aKTYaAbHOCTb AQHHOTO CTAaHAAPTA U TTOAAEP-
JKaHA MHHUIJMATHBA II0 pa3paboTKe Ha 9TOM OCHOBE U IIPHU-
HATUH YCTAHOBAGHHBIM MOPSIAKOM MeXTOCYAQpCTBEH-
HOro craHpapra «VIHTeAAekTyaAbHas COOCTBEHHOCTb.
Hayunble OTKPBITHSI» AASL TOCYAQPCTB — YYaCTHUKOB
CHI" u rocypapcts — uaenos EADC. B paspHeitmem
B 2020-2021 rr. B pamxax IIporpammbl mexrocyaap-
crBenHoi craHpaprusanun 8 PHUIMYIC 6s1au paspa-
OOTaHBI IPOEKTHI IIECTH MEXIOCYAAPCTBEHHBIX CTaH-
AApPTOB B 00AACTU HMHTEAAEKTYAABHON COOCTBEHHOCTH,
B ToM uncae npoekT 'OCTa «IHTeasekTyarbHast cOO-
cTBeHHOCTD. HaydHble OTKPHITHS>, KOTOPBIA B HACTOSI-
Imee BpeMs IPOXOAUT MEXIOCYAAPCTBEHHbBIE IPOLIeAY-
Pl IPHHATUS M yTBEPXKAEHHS (CM. OQUIIMAABHDI CaifT
MexXrocypapCTBEHHOTO COBeTa IO CTaHAAPTHU3aIlMH,
merpororun u ceprudpuxanuun CHI' https://easc.by/
informatsionnye-resursy/standartizatsiya).

MPEOJSTATAEMAS KOHLIEMLIMS MPABOBOM
OXPAHbI HAYYHbIX OTKPbITMI

Kax onpeaeaeno B Konsennun, yupeausmeit BOVIC [1,
C. 4], HayYHbBIe OTKPBITHS OTHECEHBI K 06bEKTaM MHTEA-
AexTyaAbHOH cobcrBenHocTr. [ToaToMy B mocTpoeHuu
CHCTeMBI PErMCTPAIfMM M OXPAaHbBl HAYYHBIX OTKPBITHI
He0OXOAUMO MAaKCHMAABHO OPHEHTHPOBATbCS Ha IIOAO-
KeHHsI O TIPABOBOM OXpaHe APYTUX 0OBEKTOB HHTEAAEK-
TYaAbHOI cOOCTBeHHOCTH. I IpH 9TOM cAeAyeT OTMeTHUTS,

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

9TO MAEU M THITOTE3Bl HE BXOAST B IIEpeYeHb BUAOB 00b-
eKTOB MHTEAAEKTYaAbHOM cobcTBenHoCTH [ 1-3].

ITpeasaraemass KoHuenus cucTeMsl perucTparuu
Y OXPaHBbI HAyYHBIX OTKPHITUI MOKET BKAIOYATDh CAEAYIO-
e IPUHIUIHAABHbIE TOAOXKeHHS:

1) Ha HayYHbIe OTKPHITHUS He IPEAOCTABASITD HCKAIO-
YUTEeAbHbIE MMYIECTBEHHble IIpaBa, a OTPAHUYMBATD
UX TOABKO AMYHBIMU U HEMMYIeCTBEHHBIMH IIpaBaMu
C IPEAOCTaBACHHEM CTHUMYAMPYIOIUX eAMHOBPEMEHHDBIX
MaTepHaAbHBIX BO3HATPAKAEHHN U COAAAHCHPOBAHHBIX
COIIMAABHBIX ABIOT;

2) TpH TIATEHTOBAaHMHM OOGDBEKTOB, CO3AAHHBIX HA
OCHOBE HAy4YHbIX OTKDPBITUH, 3asBUTEAb B MaTepHaAaX
3asIBKM O0SI3aH PACKPBITh IIPOUCXOKACHUE HAYIHBIX OT-
KPBITHUH, a TAK)Ke YKa3aTh HCTOYHHMK AOBEACHHUS HAyIHBIX
OTKPBITHI AO BCEOOIIIETO CBEACHNUS;

3) HayuHble OTKPBITHS, CTABIINE OOIIEAOCTYTTHHIMH
Y 3aperuCcTpUpOBaHHbIe KaK HayYHble OTKPBITHSI, BKAIO-
YalOTCsA B YPOBEHb TEXHUKH IPU IKCIEPTH3e IaTeHTye-
MBIX 0OEKTOB HHTEAAEKTYAABHOMN COOCTBEHHOCTH;

4) mpaBOBast OXpaHa HAYYHBIX 3HAHUIL B 06beMe, YKa-
3aHHOM B IL. 1, 2, 3, AOAKHa OBITH OOecIiedeHa MUPOBOM
HOBH3HO, 0eCCpOYHOCTBIO OXPaHBI, OIPAHHYEHA Tep-
PHUTOpHEN PErHCTPALMU U AOAKHA HOCUTD a6COAIOTHBIM
XapakTep IO OTHOIIEHHIO KO BCEM TPETbUM AHUIIAM;

5) AASL TleAeHl PErHOHAAbHOM IIPAaBOBOM OXPaHBI
B pamxax CHI' u EADC B o6peme 1. 1, 2, 3 Heo6x0ANMO
3aKAIOYHTD MEXIIPAaBUTEAbCTBEHHOE COTAALIeHUE MAH pa-
MOuHYI0 KOHBEHIIHIO II0 perucTpaliiy U IpaBoBO OXpa-
HE Hay4IHbIX OTKPBITHIM;

6) AASL MEXXAYHAPOAHOM IPaBOBOM OXPaHbI B obbeMe
m. 1, 2, 3 TpebyeTcs 3aKAIOUMTH MeXXAYHAPOAHBIN AOTO-
Bop B pamxax BOMC Ha 6ase ycoBeplIeHCTBOBAaHHOTO
JKeHeBCKOTO AOTOBOpa IO MEXAYHAPOAHOH perucrpa-
LMK Hay4HBIX OTKpbITHit (1978 I.).

Bompocsl mpaBoBO#l OXpaHBI HAyYHBIX OTKPBITHI
aKTyaAbHbI BO MHOTHX CTPaHAX M Ha MEXAYHAPOAHOM
YpOBHE, ITOCKOAbKY HAy4Hble OTKPBITHS OYEHb BaXKHBI
AASL HAYYHOTO IO3HAHMS IPUPOABI 1 obmecTsa. Ha oc-
HOBE aHaAM3a HICTOPHH U CYIeCTBYIOIIMX IOAXOAOB K pe-
IIEeHHUIO BOIIPOCA IIPAaBOBOM OXPAaHbI HAYYHBIX OTKPBITUMI
B KOHTEKCTe IIMPOKOTO PAaCCMOTPEHHS IIPaB Ha 0ObEKThI
HHTEAAEKTYAABHON COOCTBEHHOCTH IIPEAAOXKEHA aBTOP-
CKasl KOHIIeIILHsL OXPaHbI HAYIHBIX OTKpHITHIA [ 14 ], kOTO-
past TpebyeT 9KCIIePTHOTO 06CYKAEHHS HAYIHON 0fIe-
CTBEHHOCTBIO.
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C.A. AraMaromeoBa — CTApLUKI HAYYHbIA COTPYAHMK
CEKTOPA UAMMHUCTPATUBHOTO NPABA M OAMUHUCTPATUBHO-
ro npouecca MHctutyta rocypapcrtsa 1 npaea Poceuitckoin
OKOAEMMM HAYK, KOHAMAAT OPUANYECKHX HOYK, AOLEHT

AnHotaups. ViHTennektyanbHasi cobCTBEHHOCTb B COBPe-
MEHHBIX YCNOBMSX CTAHOBMTCS MOLLIHBIM POKTOPOM YCTOM-
YMBOTO SKOHOMMYECKOro pocTa. B ycnosusix ysenuueHms
[OMNM TOBAPOB, COAEPXALLMX MHTENNEKTYANbHYIO COCTAB-
NSIOLLYIO, BOMPOCHI MOBbILIEHMS 3P DEKTUBHOCTM TPAHCTPA -
HWMYHO 3ALLMTLI MHTENEKTYANbHBIX NPAB NprobpeTatoT
0cobyto aKTYanbHOCTb.

Llenbio MccnenoBarus BLICTynaeT Hay4Hoe 06oCcHo-
BOHME 3TAMOB 1 3AKOHOMEPHOCTEM SBOMIOLMM HOPMATHE-
HO-MPABOBOTO PEryNMPOBAHMS TPAHCTPAHUYHOM 3ALIMTHI
MHTENIEKTYQNbHBIX MPAB, MPOBNEM M TEHAESHUMIA NPABO-
NPUMEHMUTENBHOM NPAKTUKM NOJOBHOM 3aLMTEI B COBPE-
MEHHbIX YCIOBMSIX.

B kauecTse 3004 ccneposaHmMs onpeneneHsl cremy-
oLme:

* BbIIENNT 3TAMbI M 3UKOHOMEPHOCTH MPABOBOTO
PEerynmMpoBaHMs TPAHCTPAHWUYHOM 3ALUMTEI MHTENNEKTY -
QrbHbIX NPAB;

* OXAPAKTEPU3OBATL NPOLECCH GOPMMPOBAHMS U HOP-
MOTUBHOTO 3QKPENNEHMs MONTHOMOUMIA TAMOXEHHBIX

OPraHoB B 06J'|CJCTM 3ALWMTBI MHTENNEKTYANbHbIX MPAB;

BblOENNUTb ocobeHHOCTH I'IpClBOI'IpMMeHMTeJ'IbHOI;i NpPaKTn-
KN TpGHCFpGHM‘-IHOﬁ 3ALWMTbl MHTENIEKTYANbHBIX NPAB;
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* 0603HAYUTL CneundmuKy NPABOBOro CTATYCA NPABOO6-
nagarens B nogobHoM 3awmTe;

* BbIAENUTb NPOBNeMy UCYEPNAHUs NPAB W UHbIE NPO-
6rembl COBPEMEHHOTO MPABOBOTO PETYNMPOBAHMS
TPAHCIPAHUYHOTO NEPEMELLEHUS TOBAPOB, COAEPXKA -
WX OBBLEKTbI MHTENNEKTYANIbHON COBCTBEHHOCTH.

[ns BOCTMXEHUS 3ASBAEHHOMN LMK UCMONb3OBANNC
MEeTOfbl CUCTEMHOIO AHAMNM3A, CUHTE3A, KNACCUPUKALMMK,
CPUBHUTENBHO-MPABOBOM U POPMATbHO-IOPUANHECKMIA
MeToAbI.

HopmartueHo-npaeoeoe perynuposaHme TpaHcrpa-
HWYHOM 3aLWMTHI NpeacTaenseT coboi cdepy nepeceyeHms
TAOMOXEHHOIO 30KOHOAATENLCTBA M 3AKOHOAATENLCTBA
06 nHTennekTyansHoi cobcTeeHHOCTH. BoiseneHo cyuwe-
CTBEHHOE BIIMAHUNE Me)Kﬂ,yHGpOJJ,HbIX CTaHAApPTOB B 06J'|CICTM
TPAHCTPAHUYHOM 3ALLMTbI MHTENNEKTYAIbHBIX MPAB HA
$OPMHUPOBAHIME OTEYECTBEHHOTO 30KOHOAATENLCTBA B JAH-
HoM cdepe B nepuog sctynnenmns Poccun Bo Becemmpryto
TOProBylo opraxmaaumio. B ycnosusax eBpasmuickoi skoHo-
MMYECKOM MHTErpaLMK AAHHOE HOPMATUBHOE PEryamMpoBa-
HUE YHUPULMPOBAHO, B TOM YUCNE HA YPOBHE MPUHLMIOB,
NocTeneHHo cepa MHTErPALMOHHOTO PErYNMPOBAHMS
paclmpsieTcs.

Mo pe3ynbTatam QHANM3A BbIAENEHb NPOBAEMBI,
CBA3QHHbIE C PEECTPOBLIM MEXAHM3MOM 3ALUMTbI MHTENEK-
TyQrbHbIX IPAB, CTATYCOM NPaBOO6NaAATENs, NPUHLMIOM
ucyepnawms npae. Pewenne nocneaHei npobnemsl B yc-
FIOBMSIX COHKLMIM HAMPABAEHO HA obecrneveHne nyGanyHbIX
MHTEPECOB B OBACTH CO3AAHMS, UCMOMb3OBAHMS NPAB HA
0BbEKTbI MHTENNEKTYANIbHON COBCTBEHHOCTH.

Kniouesbie crioBa: TPAHCTPAHWMYHAS 3ALWMTA, MHTENNEKTY-
arnbHasi COBCTBEHHOCTb, TUMOXKEHHbBIE OPTaHbI, TAMOXEHHbIN
peecTp, TOBAPHLIN 3HAK, NpaBooBnaaaTenb, UcHepnaH1e
npas
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Abstract. Intellectual property in modern conditions is
becoming a powerful factor in sustainable economic
growth. In the context of an increase in the share of
goods containing an intellectual component, the issues
of increasing the efficiency of cross-border protection of
intellectual property rights are of particular relevance.

The purpose of the study is the scientific substantiation
of the stages and patterns of evolution of the legal
regulation of cross-border protection of intellectual property
rights, problems and trends in the law enforcement practice
of such protection in modern conditions.

The research objectives are as follows:

* highlight the stages and patterns of legal regulation of
cross-border protection of intellectual property rights;

* to characterize the processes of formation and
regulatory consolidation of the powers of customs
authorities in the field of protection of intellectual rights;

* highlight the features of law enforcement practice of
cross-border protection of intellectual property rights;

¢ designate the specifics of the legal status of the right
holder in such protection;

* highlight the problem of exhaustion of rights and other
problems of modern legal regulation of cross-border
movement of goods containing objects of intellectual
property.

To achieve the stated goal, the methods of system
analysis, synthesis, classification, comparative legal and
formal legal methods were used.

The legal regulation of cross-border protection is an
area where customs and intellectual property laws intersect.
A significant influence of international standards in the
field of cross-border protection of intellectual property

rights on the formation of domestic legislation in this area
during the period of Russia’s accession to the World Trade
Organization has been revealed. In the conditions of
Eurasian economic integration, this normative regulation is
unified, including at the level of principles, and the scope of
integration regulation is gradually expanding.

Based on the results of the analysis, the problems
associated with the registry mechanism for protecting
intellectual property rights, the status of the copyright
holder, and the principle of exhaustion of rights are
highlighted. The solution of the last problem under the
conditions of sanctions is aimed at ensuring public interests
in the field of creation and use of rights to intellectual
property objects.
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BBEOEHME

Bompocsl TpaHCTPaHUYHOMN 3aIfUThI IIPAaB HA OOBEKTHI
HHTEAAEKTYAABHOI COOCTBEHHOCTH HAYaAU CTAHOBUTBCS
00’BEKTOM HCCACAOBAHMUIT YI€HBIX CPABHUTEABHO HEAABHO.
VHTepec K HUM CBSI3aH B IIEPBYIO OYEPEAb C Pa3BHUTHEM
MEXAYHAPOAHOTO PAa3ACACHHS TPYAQ, MEXTOCYAAPCTBEH-
HOH TOPrOBAM TOBAapaMH U YCAyTaMH, GOpMHpOBaHHEM
9KOHOMHKHM 3HaHMI. CAEACTBHEM 9TOTO CAEAyeT pac-
CMATpHUBaTh IPOLIECCHl HHKOPIIOPALIMU B OTe4eCTBEHHO®
TAMOXXEHHOE 3aKOHOAATEABCTBO IIOAOXKEHHH MEXAY-
HAPOAHBIX COTAANIEHMH, YCTAaHABAMBAIOIINX OCHOBHBIE
IPHHIMIBL M IIPOLIEAYPHI MOAOOHOM 3aIHThI, HMpeXAe
Bcero CoraaureHus 1o TOProBBIM ACIEKTaM IPaB HHTEA-
AekTyaAbHO# cobersennoctu (pasee — TPUIIC) [1].

basossie moaoxenns TPUIIC Bomau B TamoxkeH-
Hb1i1 kopekc PO 2003 r. B meproa, KOTAA IIeA TIEPeroBop-
HBIA Ipolecc mo BcrymnaeHuo Poccun Bo Bcemmpryio
Toprosyo opranusanuio (pasee — BTO). B wactHOCTH,
pasp. 4 TPUIIC «Ocobsle TpeboBaHUS B OTHOLICHHH
HOTPaHUYHBIX Mep>» CTaA OCHOBOM TA. 38 TamoxkeHHOTO
xoaexca PO 2003 r., mocBsimeHHOI MepaM TaMOYKeHHBIX Op-
TFaHOB [0 3aIIUTe IIPaB Ha 00BEKTHI HHTEAAEKTYAABHON COO-
cTBeHHOCTH [2]. HecMOTpst Ha TO YTO TaMOXKeHHbIE OPTaHbI
BeAH 60pbby ¢ 060pOTOM KOHTPAPAKTHBIX TOBAPOB U PaHee
(B 90-€ TOABI IPOIIAOTO BeKa), OPraHM3ALMOHHOE 0POpM-
AeHVe MeXaHH3M TPAHCTI PAHIYHOM 3aIATHI UHTEAACKTYAAD-
HBIX ITpaB MOAYYHA Avimb ¢ 2004 1. ITosaHee paccmarpuBa-
eMBIIl MEXAHM3M Pa3sBHUBAACS, COBEPIIEHCTBOBAACS, Goaee
CHCTEMHO 00eCIIeYnBAACS B AAMUHUCTPATUBHO-IIPOLIEAYP-
HOM OTHOIIEHMH. B paMKax pasBuTHA eBPasHiiCKOM 9KOHO-
MMYECKOH MHTEIPAIJMU €TI0 PEeryAsIis Iepelusa Ha HaA-
HALJMOHAABHBII (MHTerparMOHHbI) ypPOBEHb.

Hapsay c peryasuumein akTuBHO ($OPMHPOBAAACH
U Pa3BHBAAACh IIPABONIPUMEHHMTEAbHAS, B TOM YHCAE
CyaeOHasl, IIPAKTHKA IO PACCMOTPEHHUIO AeA 00 aaMu-
HHCTPATUBHBIX IIPAaBOHAPYIICHUSX, CBA3AHHBIX C Hapy-
IIeHHEeM HHTeAACKTYAAbHBIX IIPaB IIPU TPAHCIPAHUIHOM
IepeMeleHnH TOBapoB. 1T0A0OHAs TpaHCrpaHHYHAS 3a-
IJUTA, UMEIOmasi OAHO3HAYHO AAMHHHCTPATHBHO-IIPABO-
BOI XapaKTep, Hepa3phIBHO CBA3aHA C IPAXKAAHCKO-TIPABO-
BBIMH CIIOCOOAMU 3AIMUTHI HCKAIOYMTEABHBIX IIPAB aBTOPA
HAM MHOTO IIPaBOOOAAAATEAs NIPH TlepeMellleHHH depes
TaMOXKEHHYIO T'PaHMITy TOBAPOB, COACPXKAIUX HHTEAACK-
TYaABHYIO cocTaBasiomnyto. KpoMe Toro, paHHas 3amura
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BBICTYTIa€T HEOTHEMAEMOM COCTABASIIONIEH CHCTeMbI IIpa-
BOBOY 3aIIIUThI HHTEAAEKTYAAbHBIX IIPAB B [JEAOM.

B coBpeMeHHBIX YCAOBHSIX MEXAYHAPOAHOM HAIpsi-
JKEHHOCTH, beCIiperjeAeHTHOTO CAHKIJMOHHOTO AQBAEHIS
Ha Poccuro aTi mpo6aeMbl IpHOOpPETAOT HOBOE 3ByYa-
HIe, CTAHOBSTCSI BOCTPeOOBAHHBIMU C TOUKH 3PEHMUS Ha-
Y4HOTO 00OCHOBAHHS 1 [IPAKTHYECKOTO PelleHHs.

AaHHAsI CTaTbsl IOCBSIIIEHA HCCAEAOBAHUIO IBOAIO-
IJMY IIPAaBOBOTO PEryAHMPOBAHUS TPAHCIPAHMYHON 3aI[HU-
ThI HHTEAAEKTYAABHBIX IIPaB,  TAKOKe AHAAU3Y IIpobAeM
[paBOIpUMeHEHUTEABHON IPAKTUKU B AQHHOM cdepe 06-
I[eCTBEHHBIX OTHOILIEHUH. B cTaThe BbIA€ACHBI OCHOBHBIE
dTalbl PasBUTHS OTEYECTBEHHOTO 3aKOHOAATEABCTBA,
peraaMeHTHPYIOLIETO TPAHCTPAHUYHbIE OCHOBbI 3ALUThI
HMHTEAAEKTYAABHBIX [TPAB, OXaPAKTEPH30BAHO BAMSHIE HA
AQHHBIE IIPOLIECCHI MEXAYHAPOAHBIX CTAHAAPTOB B 00Aa-
CTH TAMOXKEHHOTO PeryAHPOBAHHS U 3AIUThI HHTEAAEK-
TYaAbHOM COOCTBEHHOCTH.

BbipeA€HO HECKOABKO IPOOAEMHBIX aCIIEKTOB Cy-
A€OHOI IIPAKTUKY, CBS3AHHBIX C KOMIIETEHIIUEN TaMo-
JKEHHBIX OPraHOB IIPH OCYLIECTBAEHHU TAaMOXXEHHOTO
KOHTPOASL TOBAPOB, COAEPIKAILINX OOBEKTbI HHTEAAEKTY-
AABHOI COOCTBEHHOCTH, C YYaCTHeM IIPaBOOOAAAATeAS
B IIOAOOHBIX CYAeOHBIX CIIOpaX, C HCUEpIAHMEM IIPaB Ha
TOBAPHBIN 3HAK B YCAOBHSIX BBEACHHS CAaHKIJHOHHOTO pe-
>KMMa BO BHelllHell Toprosae ¢ Poccueit.

PaccMaTpurBaeMble aCIIeKThI TPAHCIPAHIIHOTO IIepe-
MeII[eHIsT TOBAPOB, COAEPXKAIINX OOBEKTH HUHTEAAEKTY-
AABHOI COOCTBEHHOCTH, OA3UPYIOTCS Ha AEHCTBYIOIIEM
IPaXXAAHCKOM, aAMHHUCTPATHBHOM M TaMOXKEHHOM 3a-
KoHoAaTeAbcTBe Poccru. OCHOBOM IPaXKAQHCKOTO 3aKO-
HOAATeAbCTBa BbicTymaer [ paxaanckuit kopexc PO (4. 4)
[3], OCHOBOIl AAMMHHCTPAaTUBHOTO 3aKOHOAATEAbCTBA
siBastercst Kopexe PO 06 aAMHHHCTPaTHBHBIX IIPAaBOHA-
pymennsx (KoAIl P®) [4]. IlpumennTeapHO K Tamo-
JKEHHOMY 3aKOHOAAQTEABCTBY CAEAyeT TOBOPUTb O ABYX
ero ypOBHSX: MHTETPAIJMIOHHOM YpPOBHe, HAU ypPOBHe
Espasuiickoro axonomudeckoro cowsa (EAJC), u Ha-
noHaAbHOM ypoBHe. Ha yposne EADC ocHoBHBIMU
AOKYMEHTaMH SIBASIIOTCSL TamoxxeHHbI Kopekc EADC
(aaaee — TK EADC) [S], a Takxke psia MHBIX akTOB (Ha-
npumep, Pemenne Koasernn Eppasuiickoit skoHOMUYe-
ckomt komuccun ot 06.03.2018 N2 35 «O BepeHMM eAUHO-
ro TaMOXXEHHOTO peecTpa 0ObeKTOB HHTEAAEKTYAABHOM
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COOCTBEHHOCTH T'OCYAAPCTB — 4YAeHOB EBpasuiickoro
9KOHOMHYECKOTO co103a>» [6] n Apyrue). Ha Hamonaab-
HOM YpOBHe 9T0 mpexxAe Bcero PepepaAbHBIN 3aKOH OT
03.08.2018 Ne 289-03 «O TaMOKEHHOM pPeryAHpoOBa-
Huu B Poccniickoit Qepepariyu i 0 BHeCEHHU H3MeHEHHI
B OTAGAbHbIE 3aKOHOAATeAbHbIe aKkThl Poccuiickoit Qepe-
panum> [7]

TaMO)XeHHBIe OPTaHbl UTPAIOT BAXKHYIO POAB B 60PB-
6e ¢ 060poTOM KOHTPadaKTHOM IMPOAYKIMK IIPH Iie-
peMellleHU: TOBApOB Yepe3 TaMOXKEHHYIO I'DaHUITY, Ta-
MOXXEHHOE 3aKOHOAATEABCTBO B AQHHOM HAIIpaBA€HHU
AOCTaTOYHO IIPOTPECCHBHO U BO MHOTOM COOTBETCTBYeET
MEXAYHAPOAHBIM CTaHAApTaM. TeM He MeHee IpaKTHKa
TaMOXEHHBIX OPTAHOB B YACTH IPOBEACHHS TAMOXXEHHO-
rO KOHTPOASI IOAOOHBIX TOBAPOB U CYAOB B YACTH PACCMO-
TpeHUS AeA 00 AAMHHHCTPATHBHBIX IIPABOHAPYIIEHHSX,
BO30Y>KA€HHbBIX TAMOXEHHBIMU OPTaHAMH, HEOAHO3HAYHA
U OTAMYACTCS Pa3AMIHBIMH IIOAXOAAMH.

AAst 060CHOBaHMS CYILIECTBYIOIMX TEHACHIHI B Cy-
A€OHOI IIPaKTHKe U XapaKTepPHUCTUKU BBIACACHHBIX IIPO-
0AeM IPHBEAEH AHAAU3 PSIAA CYACOHBIX pelleHHi, CpeAr
koropbix akTel Koncrurynmonnoro Cyaa Poccuiickoit
Depepanun. PemreHns mocaepAHero MMeIOT IpelleAeHT-
HBII XapaKTep U OKa3bIBAIOT BAUSHIE HA BCIO IIOCACAYIO-
IO CYA€OHYIO IPAKTHKY CYAOB ITO QHAAOTHYHDBIM ACAAM.

OCo6eHHOCTBIO pacCMATPHUBAEMO KAaTeTOPHU Cy-
AeOHBIX AeA, KaK M BCeX CIIOPHBIX BOIIPOCOB B paMKax
AAMHHHCTPATUBHON 3aIUTHl IIPaB Ha OOBEKTHI MHTEA-
AEKTYaAbHOM COOCTBEHHOCTH, SIBASIETCS IIOHMCK IIPaBO-
MpUMEHHTeAeM ONTUMAABHOTO 6araHca YacTHbIX (aB-
TOPHI U UHbIE TPABOO6AAAATEAH, GU3HEC) U MTyOAMIHBIX
(moTpebuTeAn TOBapOB, TOCYAAPCTBO) MHTEPECOB B IO-
A0bHBIX cnopax. Ilpu aToM cooTHoOmIeHHE MOAOOHBIX
HMHTEPEeCOB B KAXKAON KOHKDETHOH CHTYAI[UM Pa3AHYa-
eTca. OCHOBHBIMH 3aAa9aMH 3aKOHOAQTEAS ¥ IIPABOIIPH-
MEHUTeAS B paccMaTpuBaeMoOd cdepe BBICTYIAIOT HX
IIOAHOILIEHHOE OfeCIledeHNe, a TAkKe CTUMYAMPOBAHIE
IIPOLIECCOB CO3AQHISI U ICIIOAB30BAHUSI [IPAB HA 0O'bEKTHI
HHTEAAEKTYAABHOM COOCTBEHHOCTH, IIPU3BAHHBIX YKpe-
IUTh OTEYeCTBEHHYIO 9KOHOMHKY, CACAATh ee yCTOMYH-
BOM M KOHKYPEHTOCIIOCOOHOI B MHPOBOM 9KOHOMHYe-
CKOM IIPOCTPaHCTBe.

SBOMOUMA MPABOBOTO PEIMYJIMPOBAHA
TPAHCIPAHMYHOWM 3ALLIMTHI
MHTEJTTEKTYAJTIbHbBIX TTPAB B POCCHI

OBOAIOLIUSL  OTEYECTBEHHOTO IIPAaBOBOTO pEeryAHpOBa-
HHS TPAHCTPAaHMYHOM 3aIUThl MHTEAACKTYAAbHBIX IIPAB
OCYIIIECTBASIAACH TI0A BO3ACHCTBHEM MEXAYHAPOAHBIX
CTAaHAAPTOB B OOAACTH IIOTPAHMYHBIX Mep 3AIIUTHI UH-
TEAAeKTYaAbHBIX IIPaB, a TAKXKe TEHAEHIIMH Ppa3BUTHA
OTeueCTBEHHOTO 3aKOHOAATEAbCTBA 00 OXpaHe U 3allu-

Te UHTEAAEKTYAABHON COOCTBEHHOCTH U TaMOXXEHHOIO
3aKOHOAQTEABCTBA. ABTOp obpaljasa BHIMAHIE Ha IIPO-
I1ecChl B3aUMHOTO BAMSHHS MEXAYHAPOAHOTO M HAIHO-
HAABHOTO IIpaBa B cpepe TPAHCIPAHUYHOM 3alUTHI IIPaB
MHTeAAEKTYaAbHOI co6CcTBeHHOCTH [ 8].

ITo cyrty, TpaHCrpaHUYHbIE ACIIEKTHI 3AIUTHI HHTEA-
AeKTYaABHBIX IIPaB IIPEACTABASIIOT COOOIL CEKTOp Irepece-
veHHs (HAAOXKEHHS) STUX OTPACAEHl 3aKOHOAATEAbCTBA.
Hecmorpst Ha 9T0, aAMHHUCTPATHBHO-IIPAaBOBbIE MepBI
3aIlIUTHl MHTEAAEKTYAAbHBIX IIPAB SIBASIIOTCS HEOCHOB-
HbIMU B O0Ieil CHCTeMe WX 3alUThl, TPAHCIPAaHUIHBIE
MePBI 10 3alUTe [IPaB aBTOPOB M HHBIX IPaBOObOAaAaTe-
Aefl, BBICTYTIAIONIHE IO TIPHPOAE UCKAIOUUTEABHO AAMH-
HHUCTPaTUBHO-TIPABOBBIMH, CAEAYeT IPH3HATh AOCTATOY-
HO adppexruBHBIMU. KpoMe TOro, caepyeT oTMeTHTD HX
TECHYIO CBSI3b C HHBIMU MePaMU 3aIJUThI, IIPEXKAE BCEIO
IPaXKAAHCKO-TIPAaBOBBIMU. PaccMaTpuBaeMblil MeXaHH3M
3alIUTHI HA BCEX 9TAIlaX CBOETO PAa3BUTHUS IIPeAYCMATPHU-
BaA IIPaBO IIPaBOOOAAAATEAS] IIOMUMO MEpP TaMOXKEHHOM
3amuThl (MOrPAaHMYHBIX Mep) IPUMEHSTD AKOGble ApyTHe
CPeACTBA 3aIIUTHl B COOTBETCTBHHU C 3aKOHOAATEABCTBOM
(B HaCcTOsmEe BpeMs 3TO IIpeAycMOTpeHo 1. 4 cT. 384 TK
EADC [5]).

IlepBble, cAab0 B IPOLIEAYPHOM OTHOLIEHUH 0HOpPM-
A€HHBIE, MEpPbI II0 TPAHCTPAHMYHON 3aIUTe HHTEAAEK-
TYaAbHBIX IIPaB COAEPXKAAUCh B TaMOXXEHHOM KOAEKCe
P® 1993 r. Tak, OAHO U3 €ro MOAOXKEHHI OBIAO TIOCBS-
IEHO IIPOTHBOAEHCTBUIO TaMOXXEHHBIX OPraHOB 000-
pOTy TOBapOB C HapylIeHWeM IPaB UHTEAAEKTYaAbHOM
cobcrBeHHOCTH [9]. AQHHBI AOKYMEHT COAEpXAA PSIA
CaMbIX OOINVX ITOAOXKEHHI B C{epe 3alUTHI IIpaB Ha 00'b-
€KTHl HHTEAAEKTYAABHON COOCTBEHHOCTH. PeaAbHOrO,
AEHCTBYIOIero, HOPMaTUBHO U OPTaHHM3AIIMOHHO IIPO-
IIHCAHHOTO MeXaHH3Ma 3aIUTbI IPAB HHTEAAEKTYAABHOM
COOCTBEHHOCTH TaMO)XEHHBIMU OPraHaMHU IIPH IIepeMe-
IIeHUH TOBApPOB B TOT IepuoA He 6b1a0 [10]. AanHoe mo-
AOXKEHHEe OTMEYAAOCDh UCCAEAOBATEASIMH BOIIPOCOB 3alllH-
Thl MHTEAAEKTYAAbHOM COOCTBEHHOCTU cepeansbl 90-x
TOAOB IPOIIAOTO BeKa [11,c.16].

PaccMaTpuBaeMblil MEXaHU3M 3aIUTBI UHTEAAEKTY-
AABPHOM COOCTBEHHOCTH TaMOXXEHHBIMH OpraHaMH IIO-
AYYHA Pa3BUTHE B HOpMax TaMo)keHHOTro koaekca PO
2003 r. (sanee — TK P® 2003 r.), KoTOpHIi Bobpaa
B ce0s KaKk MeXAYHAPOAHbBIE CTAHAAPTHI TaMOXXEHHO-
ro peryauposanust (Kuorckas xomsennms [12]), rax
U MeXAYHapOAHbIE [IPUHIJUIIBI TOProBOro 060pora To-
BApOB, COAEPXKAINX OOBEKTH HHTEAAEKTYAABHOM COO-
crernoctu (Coraamenue TPUTIC [1]).

CrenmaabHast taaBa (ta. 38) TK P® 2003 r. 6piaa
MOCBSIleHa MepaM, IMPUHUMAaeMbIM TaMOXX€HHBIMH Op-
raHAMHU B OTHOLIEHHH TOBAPOB, COAEPIKAIUX OOBEKTHI
HHTEAAEKTYaAbHOI coOcTBeHHOCTH. Ee moaoxenus co-
OTBETCTBOBAAM IpeamucaHuaM cT. S1-60 Coraamenus
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TPUIIC. B pomoanenue k mosoxenusm crT. 51 Coraa-
menus TPUIIC ct. 393 TK P® 2003 r. Ha3piBaAa Taroke
06AapaTeAs TIpaBa [OAB30OBAHMS HANMEHOBAHHEM MeCTa
IPOUCXOXAEHHS TOBapoB. OTMeTHM, YTO peKOMEHAAIIUH
Coraamennst TPHIIC 651au BBI6OPOYHO UCIIOAB30BAHbI
B OOHOBAGHHOM TaMOXKEHHOM 3aKOHOAATeAbCTBe Poc-
cun. K mpuMepy, oTedecTBeHHBIH 3aKOHOAATEAD Iepe-
Hec B TK P® 2003 r. Heobs3aTeAbHOE MOAOXKeHHE CT. S1
Coraamenuss TPUIIC, npeaycMmaTpuBarolee IpHOCTa-
HOBAEHHE BBIITYCKA TOBAPOB, 00AAAAIONUX PH3HAKAMH
KOHTpadaKTHbIX, He TOABKO IIPH BBO3€, HO U ITPU BBIBO3E
C TaMOXXEHHOM TeppUTOpHUH. B To ke Bpems B mepeueHb
00BEKTOB HHTEAAEKTYaABHON COOCTBEHHOCTH, IIpaBa Ha
KOTOpbIe MTOAAEKAT TPAHCTPAHMYHOMN 3aIIuTe, He OBIAU
BKAIOYEHBI H300peTeHNs], TOAe3HbIE MOAEAH M IIPOMBDILI-
AeHHbIe 00pasibl. ITOAOOHBII MepedeHb Ha IIPOTSDKEHUU
TMIOCAEAHUX ABYX AecATHAeTHI (CHaYaAa Ha HALJUOHAADB-
HOM YPOBHE, II03)Ke — Ha YPOBHE €BpPa3HiICKON HHTe-
rpanuu) BKAIOYAA B ce6s 06DbeKThl aBTOPCKOTO TpaBa
¥ CME)KHBIX [IPaB, TOBAPHbIE 3HAKI, 3HAKH OO CAY>KIBAHUS
U HaMEHOBAaHHUS MeCT NPOMCXOXXAEHHUS TOBapoB. AUIIb
B 2023 I. AQHHBI TIepedeHb OBIA AOTIOAHEH reorpadude-
CKUMHU yKa3aHMsIMH, KoTopble ¢ 6 mapra 2023 I. MOryT
BKAIOYaTbCsI B HAL[IOHAABHBII TAMOYKEHHBII peecTp 06b-
€KTOB UHTEAAEKTYaAbHOM cobcTBenHoCTH [13].

C 2010 r. TpaHCTpaHWYHAS 3AIUTA MHTEAACKTYaAb-
HBIX IIPaB PErAaMeHTHUpPYeTCs Ha YPOBHE HHTerpalfy-
OHHOTro oOOpasoBaHus: TamoxxeHHOro corsa Poccuy,
Beaapycn u Kazaxcrana, mosxxe — EBpasuiickoro ako-
HoMMYeckoro corosa. Cdepa HaAHAIIMOHAABHOH pPeryAs-
I[UM TPAHCTPAHMIHON 3AIHUTHI IIOCTEIIEHHO PaCIIHpS-
eTcs. B pamMKax eAMHOrO TaMOXXEHHOTO IPOCTPaHCTBA
YCTaHAaBAMBAIOTCSA €AMHbIe IPHHIMIIBI pPeryAupOBaHMA
B cpepe OXpaHBI 1 3aI[UThI [IPAB HHTEAAEKTYaALHOM CO6-
crBennocty [ 14]. Kak mpasuao, mpu MesKroCyAapCTBeH-
HON 3KOHOMHYECKOM HHTETpaliuu B IIEPBYIO OYepeAb
YHUQUITHPYIOTCS IPHHIUITH PEIYAUPOBAHHS B TEX HAH
uHbIX cpepax. B pamkax eBpasuiickoit unTerpanuu Gpop-
MHPYIOTCS €AMHble IPUHIUIIBI U IPOLIeAYPbl TAMOXKEH-
HOTo KOHTpoAs [15], ycraHaBAMBaeTCs pervoHAAbHBII
NPUHIUI HCYePIIaHKs HCKAIOUUTEABHBIX IIPaB Ha TOBap-
HBIA 3HAK.

Berymaenne B cuay Aorosopa o EADC ¢ 1 stHBaps
2015 r. u obpasoanue EBpasuiickoro 9KOHOMHYECKOTO
COI032 O3HAMEHOBAAM HOBBIM JTall B PasBUTHM PaccMa-
TpHBaeMOH QyHKIIMHI TaMOXeHHbIX opraHos. Ilo anaso-
run ¢ npakTukoi Esponeiickoro corosa 8 EADC Brepps-
eTCS BO3MOXXHOCTDb PETHCTPAIIMH EAMHOTO TOBapHOTO
smaxa EADC [16].

dopmupyromeecs eAMHOe 3KOHOMHYECKOe Ipo-
CTPAHCTBO, OOWIMI PBIHOK, EAMHBIE HPABHAA BEACHHS
9KOHOMHYECKOH AESTEeABHOCTH TPeOyIoT obecredeHns,
00CAY>KMBAHI C TIO3UIUI MHTEAAEKTYaABHOM COOCTBEH-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

HOCTH — TOMH COCTAaBASIIOINEH, KOTOpas MPUCYTCTBYeT
Bce B GOABILEIT AOAE TOBApOB, IepeMeljaeMblX B PaMKax
TPaHCIPAHMYHON TOPTOBAM.

KOMMNETEHUMA TAMOXEHHbBIX OPTAHOB
P® B OBJIACTU TPAHCTPAHUYHOWM 3ALLMTHI
MPAB HA OBbEKTbl MHTESTIEKTYAJIbHOM
COBCTBEHHOCTI

OyHKIMH POCCHACKUX TAMOXKEHHBIX OPTaHOB IIO 3alllU-
Te MHTEAAEKTYaAbHBIX IPaB CGOPMUPOBAAKCH B HadaAe
90-x rop0B XX B. M aKTHBHO 3BOAIOIIMOHUPOBAAH. 3a IIO-
CAGAHNE AeCSITHAETHS OHHU CTaAu boAee oOecrieueHHbIMU
B HOPMAaTHUBHO-TIPAaBOBOM U IIPOIleAypHOM acmekTax. Cy-
IIeCTBEHHbIM IITarOM B Pa3BUTHU KOMIIETEHITUH TAMOXKeH-
HBIX OPTaHOB B c{epe 3aIUThl HHTEAASKTYaAbHBIX IIPaB
craso npunsrue TK PO 2003 r. FimeHHO B HeM BIlepBbIe
Ob1Aa 0003HAYEHA 3AIIUTA HHTEAACKTYAABHBIX IIPaB KaK
CaMOCTOSITeABHAs QYHKIIHS TAMOXKEHHBIX OPTAHOB, OBIAM
BBEAEHBI HHCTHUTYT IIPUOCTAHOBACHHS BBITYCKa TOBApPOB,
COAePIKAIMX IPU3HAKK KOHTPA(aKTHBIX, HHCTUTYT Ta-
MOYXEHHOTO peecTpa 00BeKTOB MHTEAAEKTYaAbHOR CO6-
crsernoctu (TPOUC).

Crarbs 403 TK P® 2003 r. HasbIiBaAa B KAUECTBE OA-
HOM U3 OCHOBHBIX QYHKIIUI TAMO>KEHHBIX OPraHOB 00e-
CIleyeHHe B IIPEAEAAX CBOEH KOMITETEHITHH 3aIfUTHI ITPaB
MHTEeAAEKTyaAbHON cobctBennoctH (. S cr. 403 TK PO
2003 r.) , @ TAKOKE YCTAaHABAMBAAQA IIOAOXKEHHE O TOM, 9TO
TaMO>KEHHbIe OPTaHBI IIPeCeKAIOT He3aKOHHbIA 060poT
dJepe3 TAMOXKEHHYIO IPAHMUITY 0OBEKTOB HHTEAAEKTYaAb-
Ho¥ cobcTsennocTH (11. 6 cr. 403 TK PO 2003 1.) [2].

O¢uimasbHO BBOAMAACH M TIPOIIEAYPHO 3aKpeTIAsi-
AACh peecTpoBas CHUCTEMA 3AIHUTHl HHTEAACKTYAAbHBIX
IpaB, KOTOPasl, IO CYTH, CYL]eCTBOBAAA B IPAKTHKE TaMO-
>KeHHBIX OpraHoB ¢ 1999 1., koraa 'ocyaapcTseHHbIi TaMO-
JKEHHbII KOMHUTET pOPMUPOBAA U BEA CIIMCKU TOBAPHBIX
3HAKOB I10 3a5IBACHUIO 3aMHTEPECOBAHHBIX [IPABO00AAAA-
teaei. C 1 suBaps 2004 1. MexanusM Beaernss TPOMC
3aKperAeH Ha HOPMaTUBHOM ypoBHe, a ¢ 2010 r. 3axoHO-
AAaTeAb PETAAMEHTHPYeT ero BeAeHHe Ha ABYX YPOBHAIX:
unTerpayuonHom (eaunbpit TPOUC rocyaapcrs-uae-
uoB) u HanuoHaabHoM (TPOUC rocyaapcTB-4AeHOB).
Hecmorpst Ha 9TO, A0 HACTOAIEro BpeMeHN MEXaHH3M
Beperns eaunoro TPOVIC EADC ue oTpaboTaH u AaH-
Hblil peecTp He yHkuuonupyet [17]. OpHol U3 mpo-
0AeM ero HAIIOAHSIEeMOCTH SIBASIETCSI TIPOOAeMa TaK Ha3bl-
BaeMbIX OBIBIINX COBETCKHX 3HAKOB. B paMKax epAnHOro
9KOHOMHYeckoro mpocrpanctsa EADC cymecrtsyer
KaTeropys TOBAPHBIX 3HAKOB, NPHHAAASKAIIUX Cpasy
HECKOABKHM IIPaBOOOAAAATEASIM B TOCYAQPCTBAX — UAe-
Hax EASC. B cBs3M ¢ 9TUM 3aKOHOMEPHO BO3HHMKAIOT
BOIIPOCHI 3alUTBI MHTEPECOB 3THX IpaBoobAapaTeseit
IPH BKAIOYEHHH AAHHOTO TOBAapHOTO 3HAKa B €AMHBIH
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TPOUC, mpepocTaBAeHHA 06s13aTeAbcTBa O BO3Mellle-
HUY IMYIeCTBEHHOTO BPeAd, KOTOPBII MOXKET OBITD IIpH-
YUHEH AeKAAPAHTY, COOCTBEHHHUKY, IIOAYYATEAID TOBAPOB
MAY MHBIM AUIIAM B CBSI3H C IPUOCTAHOBACHHEM BBIITyCKa
ToBapos, u aApyrue. IIpu atom TK EADC npeaycmoTpe-
Ha BO3MOXXHOCTD ITPEACTABACHUS HHTEPECOB HECKOABKUX
[IPaBOOOAAAATEAENT TOXXAECTBEHHBIX OOBEKTOB HMHTEA-
AEKTYaABHOM COOCTBEHHOCTH IIPH BKAIOUEHHH COOTBET-
CTBYIOIL[Er0 00BEKTa HHTEAACKTYAABHOM COOCTBEHHOCTH
B eaubiit TPOUC (m. 2 ct. 385 TK EAQC [S]).

Ha nporsbxeHHH ABYX MOCAGAHHX ACCSATHAETHIH IIPO-
IleAypbl TPaHCTPAaHUYHON 3aIUTHI TPaHCPOPMHUpPOBa-
Anch. Tak, B YaCTHOCTH, MEHSACS TepedeHb U3BATHH M3
OOIVX IPaBUA IPHUHSTIS Mep IIO 3aljuTe IIpaB Ha 00%-
€KTBI HHTEAAEKTYAABHOI COOCTBEHHOCTH IIPH TPAHCIPa-
HUYHOM IIepeMelleHHH TOBAPOB.

Coraacso 1. 2 cr. 328 TamosxkeHHOro Kopexkca Tamo-
senHoro corosa (aasee — TK TC) mepst mo 3amure
IIpaB Ha 0O'BEKTHI HHTEAAEKTYAABHOM COOCTBEHHOCTH He
MPUMEHSIANCh TaMOXXEHHBIMU OPTaHAMH B OTHOIIEHHH
TOBApPOB, IepeMeNjaeMbIX Yepe3 TAMOXXeHHYIO I'PAHHILY:

1) dU3MIECKUMH AULIAMH AASI AWGHOTO OAB30BAHHS,
B TOM YHCA€ IIepeChIAAeMBIX B UX aApPeC B MEKAYHAPOA-
HBIX IIOYTOBBIX OTIIPABACHUX;

2) B COOTBETCTBHM C TAMOXXE€HHOM IPOLIEAYPOH Ta-
MOXXEHHOT'O TPaH3UTa;

3) AMIAOMATHYECKMMH IPEACTABUTEAbCTBAMHU, KOH-
CYABCKMMH YYPEXKAEHHMAMH, HHBIMH OQUITMAABHBIMU
IPEACTaBUTEAbCTBAMH MHOCTPAHHBIX TOCYAAPCTB, MEX-
AYHApOAHBIMH OPIaHH3AIVSIMH, IIEPCOHAAOM ITHX IIPEA-
CTaBUT@ABCTB, YIPEKACHUIN U OPTraHU3aLU AAS OPUITH-
AABHOTO U AMYHOTO MOAb30BaHuA [ 18].

B HacTosee BpeMst HCKAIOUEHISE AASI TIOAOOHBIX Mep
IIPEAYCMOTPEHBI IIPU IIOMeIjeHUHU TI0A TAMOKeHHbIe ITPO-
IleAypBl IlepeMeljaeMbIX depe3 TaMOXXeHHYIO TI'PaHHMILY
Coro3a TOBapOB, IIPeAHA3HAYEHHBIX AAS OQUIIHAABHOTO
ITOAB30BAHUS AUIAOMATHYECKHMH IIPEACTABUTEABCTBA-
MH, KOHCYABCKUMH YUPEKACHUSIMH, IIPEACTABUTEABCTBA-
MH TOCYAAPCTB IIPH MEXAYHApPOAHBIX OPraHM3AIIMX,
MEXAYHAPOAHBIMU OPTaHHU3ALUSAMU MAM HX IPEACTABH-
TeAbCTBAMH, UHBIMU OPTAaHU3AITHAMH UAY UX IIPEACTABHU-
TeAbCTBAMH, PACIIOAOXKEHHBIMH Ha TAMOXXEHHOH TeppH-
topuu Corosa (. 3 cr. 384 TK EADC [S]).

OTpakeHHEM 3BOAIOIIMOHHOTO Pa3BUTUS PYHKIIHO-
HaAd TAMOXKEHHBIX OPraHOB B 00AACTH 3alUTHI IIPaB Ha
00BEKTHI HHTEAAEKTYAABHOM COOCTBEHHOCTH BBICTYIIAET
Takoke mpuHIHMN «ex officio» (c AaT. — «mo AoAXHO-
CTU> ), KOTOPbIfl MPEAYCMOTPEH B KauecTBe BO3MOK-
HOro Ha yposHe unTerpanuu ¢ 2010 r., Ho odunKasbHO
3aKpelAeH B IOAHOMOYMSX TaMOXKeHHBIX opraHos PO.
Peupb mpeT 0 BO3MOXKHOCTH IPHOCTAHOBAGHHUS CPOKA BbI-
I[yCKa TOBApOB, COAEPIXKAIINUX OOBEKTHl MHTEAAEKTYAAb-
HOM COOCTBEHHOCTH, He BKAIOUeHHbIe B epAunsiii TPOYIC

rOCYAApCTB-4A€HOB MAM HanuoHaabHblii TPOVIC, 6e3
3asIBACHISI ITPABOOOAAAATEASL

MPABOTPUMEHUTENbHAS MPAKTUKA
TAMOXEHHbIX OPTAHOB M CYOOB MO
SALLMTE MHTEJIJTEKTYAJIbHbBIX TTPAB PU
TPAHCTPAHMYHOM MEPEMELLEHMM TOBAPOB

CyaebHasi IpaKTHKA IO AAMUHHCTPATUBHBIM ACAAM, CBS-
3aHHBIM C 3aIUTON HHTEAAEKTYAABHBIX ITPAB TAMOYKEHHBI-
MU OpraHamH, OOmMpHa i pasHooOpasHa. TaMosKeHHbIe
oprausl PO mpu BbIIBAEHMH HapyLIEHHI BO30YXKAAIOT
U PACCAGAYIOT A€Ad O HAPYILIEHUH aBTOPCKUX U CMEXKHBIX
IpaB U HE3aKOHHOM HCIIOAB30BAHMH TOBAPHOTO 3HAKa
HAH MHOTO CPEACTBA MHAMBHAYAAM3AI[MH TOBApOB. Peup
HAET O ABYX KaTETOPUSIX A AMUHHCTPATUBHbIX [IPABOHAPY-
mrenmit: mo 4. 1 cr. 7.12 u mo cr. 14.10 KoAIT P® [4]).
ITocae 3aBepliIeHIsT AAMHHICTPATHBHOTO PACCAEAOBAHIS
MaTepHAAbl AeAd MEPEAAIOTCS B CYA AASL PACCMOTPEHHS
Y BBIHECEHUS PellIeHHUs.

B cyaebHOIT IpaKTHKe HEPEAKO BO3HHKAIOT BOIIPO-
CBI KOMIIETEHIINH TAMOXKEHHBIX OPIaHOB, €€ IPEACAOB.
CaeayeT BBIAGAUTD ABa aCIIeKTa B 9TOM HAIIpaBAEHMUH:
1) BOIpOCHI, CBA3aHHbIEe C KOMIETEHIMEN TaMOXKEHHBIX
OPraHOB OTHOCHTEABHO MpoLeAyphI «ex officio»; 2) Bo-
IPOCHI, CBSI3aHHBIE C PasTPaHUYEHHEM KOMIIETEHIIUH Ta-
MO>XEHHBIX OPTaHOB U MHBIX TOCYAAPCTBEHHbIX OPraHOB
(nepeceuenue uAM COBrIapeHUE KOMIIETEHIIUN).

B mepBoM cAydae CyAaMH YCTAHABAMBAETCS IIPaBO-
MEepPHOCTD AEHICTBUI TAMOXKEHHbIX OPTaHOB II0 IPHOCTa-
HOBAEHHIO BBIIYCKA TOBApPOB, COAEPXKAIIUX OOBEKTHI
HHTEAAEKTYAaABHOM COOCTBEHHOCTH, He BHECEHHbIE
8 TPOVC [19]. Bo Bropom cAy4ae TaMOXeHHbIE OpPTaHbl
00513aHbI AOKa3aTh GAKT HAXOXKAEHHS TOBApa IIOA TaMO-
JKEHHBIM KOHTPOAEM, B IIPOTUBHOM CAydae AAMHHHCTpPa-
THBHBIE IIPOLIEAYPHI 10 3aIUTe HHTEAACKTYAABHbIX [IPAB
OYAyT IIpU3HAHBI IPeBbIIIEHHEM IIOAHOMOYMIT TAMOXeH-
HbIX opraHos [20].

Be3ycAoBHO, 0COOEHHOCTD AAMMHUCTPATHBHO-IIPA-
BOBOI1 3aIIUTBI HHTEAAEKTYAABHBIX IIPAB KAK Pa3HOBHA-
HOCTH ITyOAMYHO-IIPABOBBIX MepP 3AIUTHI HAKAAABIBAET
OIIpeACACHHYIO CIENU(HKY Ha COOTHOLIEHHEe YaCTHBIX
U IIyOAMYHBIX MHTEPeCcoB B mopobHoM 3amure. Tak, cy-
AeOHasl IPaKTHKA PacCMaTpPUBAEMON KaTeTOPUH AeA 06
AAMUHHCTPATUBHBIX [IPABOHAPYIIEHHUAX CBUACTEAbCTBY-
eT O TOM, YTO IMO3HIfMS IPABOOOAAAATEAS TOBAPHOTO
3HAKa He SIBASIETCSI AOCTATOYHDBIM U €AUHCTBEHHO Heob-
XOAMMBIM YCAOBHEM AASI BO3OYXKAEHISI A€Ad O IIPABOHA-
pyuenny, npeaycMorpeHHOM 4. 1 cT. 14.10 KoAIT PO
[21], a Taxoke 0 dpaxTax, KOraa, HAOGOPOT, 3asIBACHHUE HIPa-
BOOOAapaTeAss 06 OTCYTCTBHU HAPYUIEHHI €ro HCKAIO-
YUTEABHBIX ITPaB He IPEITCTBYeT MPUBACUCHMIO AHITA
K AQAMUHUCTPATUBHOI OTBETCTBEHHOCTH 32 HE3aKOHHOE
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HCIIOAB30BAHME TOBAPHOTO 3HaKa. Takum 06pasoM, mpu-
OpHTeT, AOMHHHpPOBAHME ITyOAUYHBIX HHTEPECOB IIPU
PaCCMOTpPEHNH TTOAOOHBIX A€A HAAMIIO. YdeHble IIPUBO-
AAT TalOKe IPHMepHI 3apyOeKHON CYAeOHO IPaKTHKH,
B KOTOPOH IpH KOHKYPEHIJMH HHAUBHAYAABHBIX IIPaB
HHTEAAEKTYAABHON COOCTBEHHOCTH H «O00Iiero 6aara»
CYABI OTAQIOT IIPEAIIOYTEHHE ITIOCACAHEMY [22,c. 115].

Yr0 Kacaercs CTPYKTYpPHl AAMUHUCTPATHBHBIX IIpa-
BOHAPYIIEHHH, BbIIBASEMBIX IIPU TPAHCTPAHUIHOM Ile-
peMeljeHIH TOBAPOB, TO HA IIPOTSDKEHUH IOCACAHUX AT
II0AABASIIOIee OOABIIMHCTBO HX CBSI3AHO C HE3aKOHHBIM
HCIIOAB30BAHMEM CPEACTB MHAHUBHAYAAM3AIIMH TOBAPOB
(pabor, ycayr). Hapyinenus aBTOPCKMX U CMESKHBIX IPAB
COCTABASIIOT HE3HAYHTEABHYIO AOAI0 PacCMaTpUBAEMON
KaTeTOPUM aAMUHHCTPATUBHBIX IIPAaBOHAPYLIEHUH. JTO
CBSI3aHO ITPEKAE BCETO C TeM, YTO HAPYIIeHHe aBTOPCKUX
M CMEXHBIX IIPaB 0OAee PaCcIPOCTPAHEHO B HACTOsIIee
BpeMsI B BUPTYAABHOM CPeAe, TO eCTh B UHTEPHETE.

Bcero sxe B 2022 r. TamoxXeHHBIMH OpraHamu PO
OBIAO BBIIBACHO 60Aee 8,2 MAH eAMHUI] KOHTPApaKTHBIX
ToBapos (B 2021 1. — 7,2 MaH eaunun). IlpepoTspa-
IeH yiep6, KOTOPBI MOT ObITh IPUYMHEH IPABOOOAA-
AATeASsIM B CBSI3HL C BBeAeHHEM KOHTPapaKTHBIX TOBAPOB
B IPOXKAQHCKHI1 060pOT, Ha cymmy S,7 MAPA pybaeii [23,
c.49].

YHACTME NMPABOOBJTALATESTA
B AODMUHUCTPATUBHOWM 3ALLIMTE
NCKIMKOYUTESTbHbBIX TTPAB

OTAEABHBIM aCIIEKTOM, TPeOYIOIIM PacCMOTPEHHUS CO
CTOPOHBI 0becIeueH s IPaB IPABOOOAAAATEAS] B paMKax
AAMHHHCTPATUBHO-TIPABOBOM 3AIUThI HCKAIOUUTEABHBIX
IIpaB HA OOBEKThl MHTEAAEKTYAABHOM COOCTBEHHOCTH,
SIBASIETCS y9acTHe MPaBOOOAAAATEAS B MOAOOHOM IIpo-
necce. B paccmarpuBaeMoil KaTeropum CyAeOHBIX AeA
OH IPHBAEKAETCS K YIACTHIO B AeA€ B KA9ECTBE TPETHEro
AMII, B KaYeCTBE TPETHETO AMIA, He 3asIBASIIONIEro CaMo-
CTOSITEABHBIX TPEOOBAHHIA, B KAYECTBE OTEPIIEBIIErO.

CoraacHO MO3UIMM BBICUINX CYAEOHBIX OpPIraHOB,
IIPaBOOOAAAATEAD IO AEAY O NPHBACYEHHH AHMIIA K aA-
MHUHHCTPATUBHOM OTBETCTBEHHOCTH 33 HE3aKOHHOE HC-
[IOAB30BAHHE TOBAPHOTO 3HAKA MOXET OBITH IIPU3HAH
norepreBmuM B cuay cT. 25.2, 28.2 KoAIl PO (m. 11
Ilocranopaenus [1aeryma BAC PO ot 17.02.2011 Ne 11
«O HexoTopbIX Bonpocax npumeHeHus: OcobeHHO Ya-
cru Kopexca Poccuiickoit Qepepanun 06 apMHHHCTpa-
TUBHBIX TpaBOHApymenusix>»> |[24]). Takum o6paszom,
[IpH3HAHUE IPaBOOOAAAATEAS [IOTEPIIEBIINM — ITO IIpa-
BO, 00sI3aHHOCTH TaKOH Y AAMHHHCTPATHBHOIO U CYA€6-
HOTO OpPraHa HeT.

Ha ocHOBaHMM AQHHOTO IOAOXKEHHSI CYABI B CBOHX
pelIeHNsIX KOHCTATHPYIOT, YTO y AAMHHUCTPATHBHOTO

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

OpraHa OTCYTCTBYeT 0653aHHOCTb MPU3HABATH MPABOO6-
AapaTeAs morepreBmum [25].

Craryc mpaBoo6AapaTeAss TIPHM TPaHCTPAHHIHON
3aIUTe MHTEAACKTYAABHBIX TPAB MPEACTaBASeT coboit
CAO’KHBIHl CTaTYC, COYETAIONIHI B ce6e IAeMEHTbI TPask-
AQHCKO-TIPABOBOTO U AAMHHHCTPATHBHO-TPABOBOTO CTa-
TYCOB. AaHHbIﬁ y‘IaCTHKK 3alUThI HrpaeT 3Ha‘II/IMy10
POAb B 3alIUTe CBOWX IIPaB, €T0 aKTUBHOCTb MPU3BAHA
obecredrnBaTh TaKXKe MpaBa MOTpebHTeAel TOBAPOB, CO-
AEpYKAIIUX 06BeKTH MHTEAAKTYAABHOH COOCTBEHHOCTH
U TepeMenjaeMbIX Yepes TAMOKeHHyIo rparmity. Kpome
TOTO, y HEero, Kak yKa3blBaAOCh BBIITe, BCETAA €CTh MPaBO
3AIUTHTD CBOM MPaBa IPaXKAAHCKO-TIPABOBBIMH CIOCO6a-
MU (OAHOBpeMEHHO AU IIOCAE 3allIMThI B HY6AI/I‘{HO'HPQ'
BOBOM TIOPSAKE).

MCYEPMAHME MPAB HA TOBAPHbIA 3HAK
M CAHKUMOHHbBIN PEXUM

ITpobaema mCYeprmaHUs HCKAIOUHTEABHBIX IIPAB HA TO-
BapHbIi 3HAK IIPUKOBbIBAET BpeMsI OT BpeMeHH K cebe BHU-
MaHMe U OTPaXKaeT OIPEACACHHOE COOTHOIIEHHE JaCTHbIX
U IIyOAMYHBIX HUHTEPECOB IIPHU 3aIUTe HCKAIOYHTEABHDIX
IIPaB aBTOPOB ¥ UHBIX IPABOOOAAAATEASTT IIPY TPAHCIPa-
HUYHOM IIepPeMeIleHHH TOBAPOB C HHTEAAEKTYaAbHOM CO-
craBasiomtesi. HecMoTps Ha 4acTHONPaBOBOM XapakTep
HHCTUTYTA HHTEAAEKTYAABHOM COOCTBEHHOCTH, ITPOIIeCCHI
CO3AAQHMS, KOMMEPIIMAAU3ALIH, KHOTO HCITOAb30BAHHSI HC-
KAIOYHMTEAbHBIX ITPAB Ha TOBAPHBIN 3HAK CBA3AHBI C POPMU-
POBaHVEM K OTCTAUBAHUEM PSIAA IIyOAMYHBIX HHTEPECOB
(moTpebureneit TOBapOB, rOCYAAPCTBA).

HanuonaAbHbIN IPUHIMI HCYePIIaHUS NPaB, 3aKperl-
ACHHBIL B POCCHIICKOM 3aKOHOAATeAbCTBe [3], ¢ yua-
crueM Poccun B MeXToCyAapCTBEHHOH eBPasHHCKOM
MHTETPALlUM CMEHUACS PEerdOHAAbHBIM IIPHHIUIIOM,
3aKpeIAeHHBIM CHavyaAa B CorAameHUN O eAMHBIX ITPHH-
IIUIaX PerYyAUPOBAaHUsA B cpepe OXPaHbl U 3AIUTHI IIPaB
MIHTEAAEKTYaAbHO! co6cTBeHHOCTH [14], a mosxe —
B Aorosope 0 EADC [16].

C 30 mapra 2022 r. B Poccuu 9acTH4HO BBeACH MeX-
AYHAPOAHBI IPUHLIUII KCYEPIIAHNUS IIPaB HA OCHOBAaHMHU
noroxxenurt Ilocranosaenus Ilpasureancrsa PO or
29.03.2022 N¢ 506 «O ToBapax (rpymmax ToBapoB), B OT-
HOUIEHNH KOTODBIX HE MOTYT NMPHMEHATbCS OTAEAbHBIE
noaoxenus I'paxpanckoro xopexca Poccuiickoit Qepe-
paluu O 3aluTe MCKAIOUHTEABHBIX ITPAB Ha PE3YAbTaThI
HMHTEAAEKTYaAbHON AEATeAbHOCTH, BbIpDa)XeHHbIE B Ta-
KHX TOBapaX, U CPEACTBa MHAMBUAYAAM3AIMU, KOTOPbI-
MH Takue TOBapbl MAPKHPOBAaHbI>» [26]. AaHHbIe MepbI
IIPU3HAIOTCS BAACTBIO B KAY€CTBE BBIHYXKACHHBIX Mep
BPEMEHHOTO XapaKTepa, HAITPAaBAEHHBIX Ha IMOAAEPXKKY
HAl[MOHAABHOM 9KOHOMHKH B YCAOBHUSX YCHACHMS CaHK-
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monHoro pexuma. [lo odunmassaemM parEBEIM OTC
Poccum, pemrenre o AeTaAM3aIuH MAPAAAEABHOTO HMIIOP-
Ta npuHATO IpaBuresbctoM PP B jeAsx MUHUMH3AIUH
pHCKa OTKas3a IPaBOOOAAAATEAel U3 <«HEeAPY)KeCTBEeH-
HBIX> CTPaH B IPEAOCTABACHHUH CBOETO COTAACHS Ha BBO3
B Poccmiickyro Depepalliio IPOAYKIIMH, COAEpsKalei
06'bEKTHI HHTEAAEKTYaAbHOI cobcTBenHOCTH [23, €. 49].

Ilepexoa Ha MeXAYHApOAHBIA NPHHIUII HCYepIa-
HUS UCKAIOUHMTEABHBIX IIPaB 00CYKAAACS U TIPEAAATAACS
OTe4eCTBEHHBIMH yYeHBIMH, IPAKTHKAMH U paHee. Ipea-
craButean PAC Poccuu Ha MPOTSDKEHUU ITOCAEAHUX AT
AKTHBHO IIBITAAMCH BHEAPUTD MEXAYHAPOAHBIN IPHHIIAIL
HCYePITIAHK ITPaB M BHECTH COOTBETCTBYIOIIHE MOMPaB-
xu B 'KPO.

ITo muenmoo A.JO. lBaHOBa, AQHHBIA IPHUHIUI
AOMKEH OBIA CHHSHTD AAS HMHOCTPAHHBIX IIPaBOOOAa-
AaTeAell BO3MOXKHOCTU MOHOIIOAM3ALIMM POCCHICKOTO
PBIHKa U AMCKPHMHHAIUK POCCHICKHAX MOTpeOUTeAei
[27]. IlpusHaBas 3amuTy MpaB MHTEAAEKTYaABHOM CO6-
CTBEHHOCTH B Poccum AOCTaTOYHO >KeCTKOH M BO MHO-
roM H30OBITOYHOM, y4eHble PACCMATPHUBAAU IIEPEXOA
K <«CEKTOPAABHOMY OfecCIledeHHI0 GaAaHCA HHTepecoB
IaTeHTOO00AAAATEAS, OOI[ECTBA U HHBIX AMI[>», TO eCTbh
K BbIOOPOYHBIM M3BSTHSAM U3 OPOUTHI 3aLUThI [IPAB HH-
TEAAEKTYAABHO COOCTBEHHOCTH TeX OTPACAEI IKOHOMU-
KH, B KOTOPBIX POCCHS HY>XAAeTCs B POCTe U PA3BUTHH,
YTO B UTOTe OBIAO IPU3BAHO CTHMYAHPOBATH POCT U Pas-
BUTHe HHHOBarwit [22, c. 131].

Kpome Toro, necmoTps Ha To yTo B EADC peticTBO-
BAA PeTHOHAAbHBIH IPHHIIUII HCYePIIAHK IIPaB Ha TOBap-
HBII 3HAK, HA YPOBHE €BPA3HIICKOM HHTET PALIUH ITPOLIEAY-
PBI BHYTPUTOCYAAPCTBEHHOTO COTAACOBAHHS IIP OXOAUAH
IPOEKTBI AOKYMEHTOB, YCTaHAaBAMBAIONIMeE IIPUMEeHEeHHe
MEXAYHAPOAHOTO IIPUHITMIIA UCYEPIAHUA IPaB B OTHO-
LIEHUH OTACABHBIX KaTeropuii ToBapos B EADC [28].

Coraamenne TPUIIC, no nmpupose 1 HazHAUYEHHUIO
CBOEMY NIPH3BAaHHOE PETAAMEHTHPOBATD H B OIIPEACACH-
HOM CTeleHH YHHUQUITMPOBATh BOIPOCHI HCYEPIIAHUS
IIpaB B MEXAYHAPOAHOH TOPIOBAE, B IIOAOXKEHHUSX CT. 6
II03BOASIET I'OCYAAPCTBAM-YYaCTHHKAM CaMOCTOSATEABHO
M36upaTb MoAeAu Hcdepranws [ 1]. B cBssu ¢ atum aBTOp
IIOAATaeT, YTO MEepHI II0 PeAAN3ALUH YACTHIHOM AeTaAH-
3aIlMH ITAPAAACABHOTO HMIIOPTA, BO-TIEPBBIX, COOTBET-
CTBYIOT MEXAYHAPOAHOMY 3aKOHOAQTEABCTBY B 00AACTH
OXpaHBI U 3aIUThI HHTEAACKTYAABHbIX IIPAB, BO-BTOPBIX,
IPU3BAaHBl BBIPA3UTh PEAKIMIO MyOAMYHOM BAACTH HA
BHeIIHMe BBI30OBbI M HAIIPABAEHBI HA 3AIUTY ITyOAMIHDBIX
HHTepeCOoB B 00AACTH CO3AAHIIS, UCIIOAB30BAHI [IPAB HA
00BEKTHI HHTEAAEKTYAABHOI COOCTBEHHOCTHL.

OTAeABHO CAEAYeT CKa3aTh O BHUMAHHUH CYAOB K ITPO-
OAeMe HCUEPIIAHUS UCKAIOUUTEAbHBIX TpaB. IIperjeaeHT-
Has IPAKTHKA CYAOB IIO A€AAM, CBS3aHHBIM C TPAHCIpPa-
HMYHBIMU aCIIEKTaMH 3aIJUThI HHTEAACKTYaAbHBIX IIPaB,

cpopmuposana B 2008-2009 rr. (Bormpoc! cooTHOmEHMS
IPa’XAQHCKO-TIPAaBOBOM M AAMHHHCTPaTHBHO-TIPABOBON
OTBeTCTBEHHOCTH 33 He3aKOHHOE HCIIOAb30BaHHUE TOBAP-
HOro 3Haka). B 2018 r. Koncturyuuonnsiii Cyp PO o1-
Pa3UA CBOIO IIO3HIIHIO IO OTHOLIEHHUIO K IIAPAAACABHOMY
MIMIIOPTY B YCAOBHSAX CAaHKIJUOHHOTO AQBAeHHs [ 29 ].
Bo-nepsrrx, Koncrurynuonnsii Cya PO zanperna
IpUMeHeHHe OAMHAKOBBIX CAaHKIJUH 3a ITapaAAeAbHbIN
HMIIOPT M PEaAM3ALHI0 KOHTPAPAKTHOH IIPOAYKIIUH.
Bo-BTOphIX, IpU3HABas HAIMOHAABHBIH IPHHIIUII
3aKpeNAeHHBIN
B 'K P®, e mporusopeyamum Koncrurymmu PO, cya,
TeM He MeHee, He MCKAIOUHMA BO3MOXXHOCTDH IPaBOOOAa-
AaTeAs] HeAOOPOCOBECTHO HCIIOAB30BATH MCKAIOUUTEAD-
HOe IIPaBO Ha TOBAPHbIN 3HAK M OTPAHMYHBATH BBEACHHUE

HCYEPpIaHMSA HMCKAIOYHTEADHBIX IIPaB,

B 000POT ITOCPEACTBOM BBO3a Ha HAIIMOHAABHBIN PHIHOK
Poccun TOBapoB, OOO3HAYEHHBIX TOBAPHBIM 3HAKOM.
Koncrurynuonssiit Cyp PO cripaBeasnBo MpH3HAA I10-
TEHLIMAABHYIO OITACHOCTD MMOAOOHBIX AEHCTBHIL B paMKax
CAHKIJMOHHOM IOAUTHKH, IPOBOAUMOH B OTHOIIEHHU
Poccuu B HACTOAIIMI IIEPUOA, M BRIPA3UA MHEHHE O TOM,
4TO CyA BIIpaBe OTKA3aTh IPABOOOAAAATEAIO B HCKe IIOA-
HOCTbBIO MAM YaCTHYHO, €CAU BBITIOAHEHHE ero TpeboBa-
HHI MOYKET CO3AATDh YTPO3Y AASI KOHCTUTYIIOHHO 3HAYH-
MBIX ITEHHOCTEM.

B-tperpux, Koncrurynuonssiit Cya PP ycranoBua
00513aHHOCTD HIDKECTOSIIIUX CYAOB YUHTHIBATb (BaKTH-
JecKre OOCTOSTEABCTBA KAXKAOTO A€Ad IIPH PelleHHH
BOIIPOCA O padMepe OTBETCTBEHHOCTU UMIIOPTEpA, BBO-
AJILIIETO TOBap, 00O3HAYEHHDI TOBAPHBIM 3HAKOM, B Ha-
UMOHaAbHBIH 060poT [29].

Xapaxrepusysi 3HaueHHe paccMarpusaemoro Ilo-
cranosaenus Koncrurynuonnoro Cyaa PO, npopeccop
O.I1. I'aBpuaoB orMerna, yTo KoHcTurynumonusit Cyp
P®, npoaHaAM3NpOBaB IPHHIUII UCUSPIIAHUSI UCKAIOYH-
TEABHOTIO IIPaBa Ha TOBApHBIM 3HAK, AAA YKA3aHMs, Kaca-
IOIIHECS] CYACOHOTO TOAKOBAHIIS ACHCTBYIOIErO 3aKOHO-
AareabcTBa. ITocTaHOBAEHUE COAEPIKHUT SICHBIN U YTKUIH
CUrHAA GeAePAABHOMY 3aKOHOAATEAIO O HEOOXOAUMOCTH
3QHATHCS TIPOOAEMOFT IIPUHIIUIIA UCUEPIIAHMS HCKAIOUH-
TEABHOTO IIPaBa, KOTOPBIH YPeIryAUPOBAH ACHCTBYIOIIMM
3aKOHOAQTEABCTBOM HEIIOAHO, B HEM eCTb GOABIIHE IIpo-
6eanr [30, c. 43].

CrrycTst HeCKOABKO AeT GaKTOPBI BHEIIHETO CBONCTBA
00yCAOBHAM OIIPeAEACHHBIH 9Tall PelIeH s AAHHOH Ipo-
6aembl. Kak 6yaeT paAblie pa3BUBATHCS IPHHIUIT HCYep-
IIAaHMS TIPAB B HAIIeH CTPaHe, IIOKAXKET BPeMs.

BbIBObI
YuaeHble, OTMeYas HEKyI0 aMOPHOCTb NPaBoBoro (Tpe-

JKAE€ BCEro KOHCTI/ITYI_[I/IOHHO—l'IPaBOBOI‘O) peryanposa-
HUA B 0b6AacTH HHTEAAeKTyaAbHOﬁ CO6CTB€HHOCTI/I, BCe
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JKe IPH3HAIOT, YTO 3aKOHOAATEABCTBO B AQHHOM cdepe
c)OPMHPOBAHO, a IPAKTHKA 3AKPEIIMAd MOAEAb AOCTa-
TOYHO CHABHOW 3aUTHI NpaB IpaBoobaapareas [22,
c. 122-123]. Yacrpio 9TOro0 3aKOHOAATEABCTBA BBICTY-
IIAJOT HOPMATHBHbIE ITOAOXKEHMS, PerAaMeHTUPYIOLje
TPAaHCTPAHUYHYIO 3alIUTY MHTEAACKTYaAbHBIX IIPaB.
B ycAoBHSX pasBUTHS MEXAYHAPOAHOM TOPTOBAU, HHBIX
$OpPM MEKTOCYAAPCTBEHHOTO B3AHMOAEHCTBHS AQHHBIE
BOIIPOCHI MPHOOPETaT 0cobyio 3HauummocTh. OTeue-
CTBEHHOE 3aKOHOAATEABCTBO B 00AACTH TPAHCIPAHUIHOM
3aIJUTBl MHTEAACKTYAABHBIX IIPaB (pOPMHUPOBAAOCH Ha
IPOTSDKEHHUH [OCAAHHX TPEX ACCSTHACTHI IIOA BO3ACH-
CTBHEM MeXXAYHapOAHDIX CTAHAAPTOB B 9TOM cepe, a TaK-
JKe TEeHAEHIIUI BHYTPHHAIIMOHAABHOTO COLIMAABHO-3KO-
HOMHUYECKOTO U IOCYAAPCTBEHHO-IIPABOBOIO Pa3BUTHA.
PaccmarpuBaeMplil acCHeKT 3alJUTHI [IPaB HHTEAAEKTY-
AABHOI COOCTBEHHOCTH YHHKAABHBIM 0Opa3oM codeTaer
B cebe YaCTHOIPABOBbIE U Iy OAUYHO-IIPABOBbIE HHCTPY-
MEHTBL: C OAHOM CTOPOHBI, Ga3HpyeTCss Ha MHCTUTYTAX
IPaXKAQHCKOTO IIPaBa, C APYTOil CTOPOHbI, AKTUBHO HC-
IIOAB3YeT AAMUHUCTPATUBHO-IIPAaBOBbIe MeXaHU3MbL I1o-
CAGAHHE TEeCHO CBSI3aHBI C (QYHKIJMOHAAOM ITyOAMIHOM
BAACTH, TIPEXAE BCETO B AMIle TAMO)XEHHbIX OPIaHOB, Ha
MPOTSDKEHUH TTOCAGAHUX AECATHACTHH OCYIeCTBASIO-
X $YHKIUH 10 3aIUTe HHTEAAEKTyaAbHBIX ITPaB.
AHAAM3 POCCHIICKOM CYA€OHOM MPAKTUKU aAMUHU-
CTPATUBHON 3aIUTBl UHTEAAEKTYAABHON COOCTBEHHO-
CTH CBHAETEABCTBYeT O HEOAHO3HAYHOCTU ITOHMMAHMSA
U TIpUMEHEHUS CYAAMU BOIPOCOB KOMIIETEHIIMH TaMO-
JKEHHBIX OpPTaHOB IO 3alUTe HMHTEAAEKTYaAbHBIX IIPaB,
[IPHBA€YEHISI [IPABOOOAAAATEAS], IPIMEHEHIS [IPHHIIHIIA
ucyepIaHust mpas. 11osumust myGANIHOM BAACTH B 06Aa-
CTH 3aIUTHl HHTEAACKTYAABHBIX IIPAB B HACTOSIIee Bpe-
M TPaHCYOPMHPYETCS ITOA BO3ACHCTBHEM CAaHKIJOHHOM
IOAUTHKY B OTHOWIeHMM Poccum, B Heil 3aKOHOMEpPHO
AOMMHHPYIOT HAaIJMOHAAbHBIE IPHOPUTETDI, CTPEMAEHHUE
obecrieunTs IyOAMYHBIE HHTEPECH B OTHOIIEHUSX IIO
CO3AQHHUIO U HCIIOAb30BAHUIO MHTEAAEKTYAABHOTO IIPO-
AYKTa, 3aIIUTUTh SKOHOMHUYECKHE HHTePEeChl PIAOBBIX
TPAKAQH, POCCHICKOTO OM3HeCa, COXPAHUTD M Pa3BUBATH
KOHKYPEHTOCIIOCOOHYIO 9KOHOMUKY.

CNNCOK UCTOYHUKOB

1. ComnaleHue no TOprosbiM ACMEKTAM MPAB UHTENEK-
TyansHoit cobetenHoct (TPUMC/TRIPS) [pyc., anrn.]
(3akniouero & r. Mappakewe 15.04.1994) (c usm. ot
06.12.2005) // CobpaHue sakoHomaTtensctaa PXD.
10 centabps 2012 r. N2 37 (npunoxetue, u. Vl).

C. 2818-2849.

2. TamoxeHHsbii kopeke Poceuickoit Pepepauyn ot
28.05.2003 N2 61-P3 (ytparun cuny) // Poceuitckas
razeta. N2 106 or 03.06.2003.

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

3. IpaxaaHckuit kopeke Poceuiickoit Pepepauym
(4actb yetsepras) ot 18.12.2006 N2 230-D3 (pea.

o1 05.12.2022) // Poccuitckas raseta, N2 289 ot
22.12.2006.

4. Kopekc Poceuitckon Pepepaunn 06 aaMUHACTPATUBHbIX
npasoHapywenusx N2 195-P3 or 30.12.2001 (peg.
ot 28.02.2023) // Poccuitckas raseta. N2 256 ot
31.12.2001.

5. TamoxeHHbiH kopeke EBpasuiickoro skoHoMmyeckoro
cotosa (peg. ot 29.05.2019) (npunoxenne N2 1 k [Joro-
Bopy o TamoxeHHoM koaekce EBpasuitckoro skoHoMM-
yeckoro cotosa) // Oduumanshbiit caitt Espasuiickoro
akoHomuueckoro cotoza. — URL: http://www.eaeunion.
org/ (nata obpawenus: 12.04.2017).

6. Pewenne Konnernn Espasuiickoit skoHommyecko
kommncenmn ot 06.03.2018 N2 35 «O sepeHnu eanHoro
TAMOXEHHOTO peecTpd 06beKTOB UHTENNEKTYAbHON
coBCTBEHHOCTH rocyaapcTs — uneHos Epasuiickoro
3KOHOMMUECKOTO coto3a» (Bmecte ¢ PernamenTom sege-
HUS| EAMHOTO TAMOXEHHOTO PeecTpa 06bEKTOB MHTEN-
NEeKTYanbHoM COBCTBEHHOCTU FOCYAAPCTB — YIEHOB
Espasmiickoro akoHomuueckoro cowosa) // Obuum-
anbHbIM caiT EBpasuitckoro skoHoMMYecKoro coo3a. —
URL: http:/ /www.eaeunion.org/ (nata obpauenms:
07.03.2018).

7. ®enepansHiit 3akoH ot 03.08.2018 N2 289-D3 (peg.
ot 19.12.2022) «O TaMOXEHHOM perynmpoBaHmm
B Poccurckon Pepepaumnu 1 o BHECEHUU U3MEHEHUI
B OTAENbHbIE 3aKOHOAATENbHbIE akThl Poccuickoin Pepe-
pauum» (c uam. v gon., sctyn. & cuny ¢ 06.03.2023) //
Cobpanue sakoHopatenscrsa PP. 06.08.2018, N2 32
(4. 1). Cr. 5082.

8. Aramaromegosa C.A. BsanmosnusiHe MexayHApo[Ho-
O M HALMOHABHOTO NPABA B CPepe TPAHCIPAHUYHOM
30LUMTbI IPAB MHTENNEKTyanbHoM cobeteeHHocTH //
XKypHan pocceuitckoro npasa. 2013. N2 12. C. 122-129.

9. TamoxeHHIi kogekc Poccuiickon Pepepaumn (yTs.

BC PD 18.06.1993) N2 5221-1 (paktnueckn yrpatmn
cuny) // Poceuiickas raseta. N2 138 ot 21.07.1993.

10. Aramaromegosa C.A. DBontoums TAMOXKEHHOTO
KOHTPOSS TOBAPOB, COAEPXALUMX OBLEKTHI MHTENNEKTY -
QrbHOM COBCTBEHHOCTH: OAMMHUCTPATUMBHO-NPABOBOM
acnekt // TamoxeHnHoe geno. 2020. N2 2. C. 3-7.

11. lpuropees A.H. Mapuxckas KOHBEHLS 1 OXPAHA reo-
rpaduueckmx ykazanuii 8 Poccun // MateHTs u nuueH-
3um. 1995 N2 1-2.

12. MexpyHaponHas KOHBEHLys 06 YNpPOLLEHWUM U FapMO-
HWM3aLMM TamoxeHHbIx npoueayp (Kuoto, 18.05.1973)
(8 pea. MpoTokona ot 26.06.1999) // Cobpanue
sakoHopatensctea PO. N2 3208.08.2011. Cr. 4810
(onyBnukosaHo 6es cneunanbHbIx APUAOXEHWH).

13. @enepanbhbiit 3akoH ot 05.12.2022 N2 488-P3

«O BHeceHMM namerenmni B ctaten 327 n 334 Depe-



WORKS ON INTELLECTUAL PROPERTY Vour. 45 #2 2023

panbHoro 3akoHa “O TAMOXEHHOM PeryanpoBaHMM

B Poccuiickoin Penepaumnmn 1 o0 BHECEHUM U3MEHEHMIA
B OTAE/bHbIE 30KOHOAATENbHbIE aKTbl Poccuitckon
Pepepaumnn”» // Mapnamentckas raseta. N2 46¢ ot
12.12.2022.

14. CornatweHue o efpHbIX MPUHLMMNAX PETYTIMPOBAHMS
B cpepe OXPAHbI M 3ALLMTEI TPAB MHTENNEKTYANbHOM
cobcTeenHocTH (3akmioueHo B Mockee 09.12.2010) (go-
kymeHT yTpatun cuny) // Cobpanmne 3akoHopaTenbCTea
P®. N2 5 or 30.01.2012. Cr. 542.

15. Aramaromegosa C.A. TAMOXEHHBIN KOHTPOSIb B YCIIOBU-
X EBPA3MHACKON SKOHOMMYECKOW MHTErPALIMM: MOHSITHE,
npuaHakw, TeHpeHumn pasentus // TocyaapcTeo u npa-
Bo. 2018. N2 4. C. 64-72.

16. [Joroeop o Espasuiickom skoHoMuueckom cotose (noa-
nmcan B Actame 29.05.2014) (pen. ot 24.03.2022) //
OduumanbHbii cant EBpasmninckor skoHOMU4ECKOM
kommncenn. — URL: http:/ /www.eurasiancommission.
org/ (nata obpawenus: 05.06.2014).

17. Buumanuio npasoobnagatenen! Mpuem sasieneHuit
O BKITIOYEHUU OBBEKTOB MHTENEKTYANbHOM COBCTBEH-
HOCTW B €AMHbIi TOMOXEHHbIN PEECTP roCyAapCTB —
uneros EADC ewe He Hayancs // OdbuumanbHbli
cant EBpasuiickoit skoHommnyeckom kommcenu. — URL:
https:/ /eec.eaeunion.org/upload/medialibrary /b24 /
informatsionnoe-soobshchenie.pdf (nata o6pawenus:
29.03.2023).

18. TamoxeHHbIM koaekc TamoxeHHoro cotosa (pea. ot
08.05.2015) (npunoxenue k Jorosopy o TamoxeHHOM
kopekce TaMoxeHHOro coto3a, npuHaTomy PelueHnem
MexrocynapcreerHoro Coeeta EBpAsSC Ha yposHe
rnas rocyaapcts, N2 17 ot 27.11.2009) // Cobpatme
sakoHogaTtensctea PP, N2 5 ot 13.12.2010. Cr. 6615.

19. MNocraHoenenne Cyna no MHTENNEKTYAnbHLIM TPABAM
ot 15.01.2018 N2 C01-1018 /2017 no meny N2 A32-
6617 /2017 (nokymeHT He onybnmkoean). octyn u3
CNC «KoncynbranT Mntoc.

20. Mocraxosnetwe [lpeHaguatoro apbuTpaxHoro anen-
naumonHoro cyaa ot 24.09.2018 N2 12AM-9170/2018
no peny N2 A12-9361 /2018 (nokymeHT He onybnuko-
saH). Jocryn us CINC «KoncynstanT Mntoc».

21. MocraHoenexune Cyna no MHTENNEKTYanbHLIM NPABAM
ot 19.12.2018 N2 C01-951 /2018 no aeny N2 AO3-
774/2018 (nokymeHT He onybnunkosan). JocTyn 13
CNC «Koncynbrant Mntocy.

22. MatenTHoe npaso xueoe u mepTeoe / A.lO. MeaHos,
E.A. BoitHukanuc, B.A. Cusuukuit 1 gp.; nog Hayu. pea.
A.lO. Mearosa, E.A. BolHukaHuc; Beicias wkona sko-
Hommku. M.: I BLLS, 2021. 483 c.

23. Mtoroebiit BOKNaR 0 pe3synbTaTtax 1 OCHOBHbLIX HAMPAB-
neuusax pestensHoctn PTC Poccun 8 2022 1. // Odu-
umanbHblit cait TC Poceun. —URL: hitps://customs.
gov.ru/storage/document/document_info/2023-

03/09/itog_doklad_2022.pdf (nata obpawenms:
29.03.2023).

24. Moctaxosnenue MNnenyma BAC PO ot 17.02.2011
N2 11 «O HekoTopbix Bonpocax npumereHmst Oco-
6enron yactn Kogekca Poceuitckon Pegepaunmn o6
QEMWHUCTPATUBHBIX NPABOHApPYLeHUax» // BecTHuk
BAC Pd. 2011. N2 5.

25. MNoctanosnenne Bocbmoro apbutpaxHoro anennsium-
oHHoro cyaa ot 11.06.2020 N2 08AM1-2113,/2020 no
neny N2 A46-23812 /2019 (nokymeHT He ony6nmko-
gaH). Jocryn s CMNC «Koncynbrant Mntoc».

26. Mocranosnenue MNpasutenscrea PP or 29.03.2022
N2 506 «O Tosapax (rpynnax ToBapos), B OTHOLIEHMM
KOTOPbIX HE MOTYT MPUMEHSITLCS OTAENBHBIE MONOXEHMS
lpaxaaHckoro kopekca Pocewiickoit Pepepaumn o 3a-
LUMTE UCKIIOUNTENBHBIX MPAB HO PE3YNbTATHI MHTEMNEK-
TYQnbHOM AESATENLHOCTH, BEIPAXEHHBIE B TAKUX TOBAPAX,
M CPEACTBA MHAMBMAYQNU3ALMM, KOTOPLIMM TAKME TOBA -
pbl MmapkupoBeaHsl» // Cobpanue 3akoHoRaTeNLCTBA
P®. N2 14 or 04.04.2022. Cr. 2286.

27 Mearos A.IO. Oaite ceoboay 3HaHUaM. MHTennek-
TyQnbHAsi COBCTBEHHOCTb M HALMOHAMbHbIE MHTEPEChI
Poccum B XXI seke // Poccusi B rmobanbHoit nonu-
mike. 2016. N2 1. — URL: https://globalaffairs.ru/
articles/dat-znaniyam-svobodu/ (aata o6pawenus:
28.03.2023).

28. PacrnopsixeHue konnernn Espasuiickoi skoHomuue-
ckoit komuceum ot 24 anpens 2017 . N2 30 «O npoekre
MpoTokona o BHeceHun nsmerenmit B [lorosop o Espa-
3MIACKOM 3KOHOMMYECKOM cotose oT 29 mas 2014 r» //
OduumanbHbiit cant EBpasuickoro skoHoMmueckoro
cotoza. — URL: http://eaeunion.org/ (nata obpaweHms
26.04.2017).

29. Nocranosnenne KoHcturyumonHoro cyna Poceuickon
®Pepepaunn ot 13 pespans 2018 r. N2 8-I1 «[No geny
O NPOBEPKE KOHCTUTYLIMOHHOCTH MONOXEHMM NyHKTA 4
craten 1252, cratem 1487 u nynkros 1, 2 n 4 ctatbu
1515 TpaxpaHckoro kopekca Poceuitckon Pepepaumm
B CBAA3M C Xan060oM obLecTBa C OrpaHUYEHHOMN OTBET-
cteeHHocTbio “TTAT"» // BecTHuk KoHcTUTyumMOHHOMO
Cyna P®. N2 2018. N2 3.

30. laspunos 3.[1. [prHUMA UCHEPNAHKS UCKIIIOUMTENBHO-
ro npasa u ero Tonkosaxue B [octaHoenermn Konctu-
Tyunontoro Cyaa PP // Xossiictso u npaso. 2018.

N2 5 (496). C. 36-46.

REFERENCES

1. Soglashenie po torgovym aspektam prav intellektual'noj
sobstvennosti (TRIPS /TRIPS) (Zaklyucheno v
g. Marrakeshe 15.04.1994) (s izm. ot 06.12.2005) //
Sobranie zakonodatel'stva RF. 10 sentyabrya 2012 g.
No 37 (prilozhenie, ch. VI). S. 2818-2849.

INTELLECTUAL PROPERTY RIGHTS

41



TPYObI

2. Tamozhennyj kodeks Rossijskoj Federacii ot 28.05.2003
No 61-FZ (utratil silu) // Rossijskaya gazeta. No 106 ot
03.06.2003.

3. Grazhdanskij kodeks Rossijskoj Federacii (chast'
chetvertaya) ot 18.12.2006 N2 230-FZ (red. ot
05.12.2022) // Rossijskaya gazeta. No 289 ot
22.12.2006.

4. Kodeks Rossijskoj Federacii ob administrativnyh
pravonarusheniyah ot 30.12.2001 N2 195-FZ (red.
ot 28.02.2023) // Rossijskaya gazeta No 256 ot
31.12.2001.

5. Tamozhennyj kodeks Evrazijskogo ekonomicheskogo
soyuza (red. ot 29.05.2019) (prilozhenie No 1 k
Dogovoru o Tamozhennom kodekse Evrazijskogo
ekonomicheskogo soyuza) // Oficial'nyj saijt
Evrazijskogo ekonomicheskogo soyuza. — URL: http://
www.eaeunion.org/ (data obrashhenija 12.04.2017).

6. Reshenie Kollegii Evrazijskoj ekonomicheskoj komissii ot
06.03.2018 No 35 “O vedenii edinogo tamozhennogo
reestra ob»ektov intellektual'noj sobstvennosti
gosudarstv — chlenov Evrazijskogo ekonomicheskogo
soyuza” (vmeste s Reglamentom vedeniya edinogo
tamozhennogo reestra ob»ektov intellektual'noj
sobstvennosti gosudarsty — chlenov Evrazijskogo
ekonomicheskogo soyuza) // Oficial'nyj saijt
Evrazijskogo ekonomicheskogo soyuza. — URL: http://
www.eaeunion.org/ (data obrashhenija 07.03.2018).

7. Federal'nyj zakon ot 03.08.2018 No 289-FZ (red.
ot 19.12.2022) “O tamozhennom regulirovanii v
Rossijskoj Federacii i o vnesenii izmenenij v otdel'nye
zakonodatel'nye akty Rossijskoj Federacii” (s izm. i dop.,
vstup. v silu s 06.03.2023) // Sobranie zakonodatel'stva
RF. No 32 (ch. I) ot 06.08.2018. St. 5082.

8. Agamagomedova S.A. Vzaimovliyanie
mezhdunarodnogo i nacional'nogo prava v sfere
transgranichnoj zashchity prav intellektual’noj
sobstvennosti // ZHurnal rossijskogo prava. 2013.

No 12. 5. 122-129.

9. Tamozhennyj kodeks Rossijskoj Federacii (utv. VS RF
18.06.1993 No 5221-1) (fakticheski utratil silu) //
Rossijskaya gazeta. No 138 ot 21.07.1993.

10. Agamagomedova S.A. Evolyuciya tamozhennogo
kontrolya tovarov, soderzhashchih ob”ekty
intellektual’noj sobstvennosti: administrativno-pravovoj
aspekt // Tamozhennoe delo. 2020. No 2. S. 3-7.

11. Grigor’ev A.N. Parizhskaya konvenciya i ohrana
geograficheskih ukazanij v Rossii // Patenty i licenzii.
1995. No 1-2.

12. Mezhdunarodnaya konvenciya ob uproshchenii
i garmonizacii tamozhennyh procedur (Kioto
18.05.1973) (v red. Protokola ot 26.06.1999) //
Sobranie zakonodatel’stva RF. No 32 ot 08.08.2011.
St. 4810 (opublikovano bez Special'nyh prilozhenij).

42 TPABA UHTENNEKTYAJIbBHOM COBCTBEHHOCTM

MO MHTENJIEKTYANNIbHOM COBCTBEHHOCTM Tom 45 #2 2023

13. Federal’nyj zakon ot 05.12.2022 N2 488-FZ
“O vnesenii izmenenij v stat'i 327 i 334 Federal'nogo
zakona “O tamozhennom regulirovanii v Rossijskoj
Federacii i o vnesenii izmenenij v otdel’nye
zakonodatel'nye akty Rossijskoj Federacii”” //
Parlamentskaya gazeta. No 46s ot 12.12.2022.

14. Soglashenie o edinyh principah regulirovaniya v sfere
ohrany i zashchity prav intellektual’noj sobstvennosti
(Zaklyucheno v Moskve 09.12.2010) (dokument
utratil silu) // Sobranie zakonodatel’stva RF. No 5 ot
30.01.2012. St. 542.

15. Agamagomedova S.A. Tamozhennyj kontrol’ v
usloviyah evrazijskoj ekonomicheskoj integracii:
ponyatie, priznaki, tendencii razvitiya // Gosudarstvo i
pravo. 2018. No 4. S. 64-72.

16. Dogovor o Evrazijskom ekonomicheskom
soyuze (Podpisan v g. Astane 29.05.2014) (red.
ot 24.03.2022) // Oficial’nyj saijt Evrazijskoj
ekonomicheskoj komissii. — URL: http://www.
eurasiancommission.org/ (data obrashhenija
05.06.2014).

17. Vnimaniyu pravoobladatelej! Priem zayavlenij o
vklyuchenii ob”ektov intellektual’noj sobstvennosti v
edinyj tamozhennyij reestr gosudarstv — chlenov EAES
eshche ne nachalsya // Oficial’nyj saijt Evrazijskoj
ekonomicheskoj komissii. — URL: https://eec.eaeunion.
org/upload/medialibrary/b24 /informatsionnoe-
soobshchenie.pdf (data obrashhenija: 29.03.2023).

18. Tamozhennyj kodeks Tamozhennogo soyuza (red. ot
08.05.2015) (prilozhenie k Dogovoru o Tamozhennom
kodekse Tamozhennogo soyuza, prinyatomu Resheniem
Mezhgosudarstvennogo Soveta EvrAzES na urovne
glav gosudarstv ot 27.11.2009 No 17) // Sobranie
zakonodatel’stva RF. No 50 ot 13.12.2010. St. 6615.

19. Postanovlenie Suda po intellektual'nym pravam ot
15.01.2018 No S01-1018 /2017 po delu No A32-
6617/2017 (dokument ne opublikovan). Dostup iz SPS
“Konsul'tant Plyus”.

20. Postanovlenie Dvenadcatogo arbitrazhnogo
apellyacionnogo suda ot 24.09.2018 No 12AP-
9170/2018 po delu No A12-9361 /2018 (dokument ne
opublikovan). Dostup iz SPS “Konsul'tant Plyus”.

21. Postanovlenie Suda po intellektual'nym pravam ot
19.12.2018 No S01-951/2018 po delu No A03-
774/2018 (dokument ne opublikovan). Dostup iz SPS
“Konsul'tant Plyus”.

22. Patentnoe pravo zhivoe i mertvoe / A.Yu. lvanov,

E.A. Vojnikanis, V.A. Sivickij i dr.; pod nauch. red.
A.Yu. Ivanova, E.A. Vojnikanis; Vysshaya shkola
ekonomiki. M.: 1.D Vysshej shkoly ekonomiki, 2021.
483 s.

23. ltogovyj doklad o rezul'tatah i osnovnyh napravleniyah
deyatel’nosti FTS Rossii v 2022 g. Oficial’nyj sajt FTS



WORKS ON INTELLECTUAL PROPERTY Vour. 45 #2 2023

Rossii. Elektronnyj resurs. — URL: https://customs.
gov.ru/storage/document/document_info/2023-
03/09/itog_doklad_2022.pdf (data obrashhenija:
29.03.2023).

24. Postanovlenie Plenuma VAS RF ot 17.02.2011 No 1
“O nekotoryh voprosah primeneniya Osobennoj
chasti Kodeksa Rossijskoj Federacii ob administrativnyh
pravonarusheniyah” // Vestnik VAS RF. 2011. No 5.

25. Postanovlenie Vos’'mogo arbitrazhnogo
apellyacionnogo suda ot 11.06.2020 No 08AP-
2113/2020 po delu No A46-23812/2019 (dokument
ne opublikovan). Dostup iz SPS “Konsul'tant Plyus”.

26. Postanovlenie Pravitel'stva RF ot 29.03.2022 No 506
“O tovarah (gruppah tovarov), v otnoshenii kotoryh
ne mogut primenyat’'sya otdel’nye polozheniya
Grazhdanskogo kodeksa Rossijskoj Federacii o zashchite
isklyuchitel’nyh prav na rezul'taty intellektual’noj
deyatel'nosti, vyrazhennye v takih tovarah, i sredstva
individualizacii, kotorymi takie tovary markirovany” //
Sobranie zakonodatel’stva RF. 04 No 14 ot 04.2022.
St. 2286.

27. Ivanov A.Yu. Dajte svobodu znaniyam. Intellektual'naya
sobstvennost’ i nacional’nye interesy Rossii v HKHI
veke // Rossiya v global’noj politike. 2016. N2 1. —
URL: https:/ /globalaffairs.ru/articles/dat-znaniyam-
svobodu/ (data obrashhenija: 28.03.2023).

28. Rasporyazhenie kollegii Evrazijskoj ekonomicheskoj
komissii ot 24 aprelya 2017 g. No 30 “O proekte
Protokola o vnesenii izmenenij v Dogovor o Evrazijskom
ekonomicheskom soyuze ot 29 maya 2014 g.” //
Oficial’nyj saijt Evrazijskogo ekonomicheskogo
soyuza. — URL: http://eaeunion.org/ (data
obrashhenija: 26.04.2017).

29. Postanovlenie Konstitucionnogo suda Rossijskoj
Federacii ot 13 fevralya 2018 g. No 8-P “Po delu o
proverke konstitucionnosti polozhenij p. 4 st. 1252,
st. 1487 ip. 1, 21 4 st. 1515 Grazhdanskogo kodeksa
Rossijskoj Federacii v svyazi s zhaloboj obshchestva
s ogranichennoj otvetstvennost'yu “PAG” // Vestnik
Konstitucionnogo Suda RF. 2018. No 3.

30. Gavrilov E.P. Princip ischerpaniya isklyuchitel'nogo
prava i ego tolkovanie v Postanovlenii Konstitucionnogo
Suda RF // Hozyajstvo i pravo. 2018. No 5 (496).

S. 36-46.

INTELLECTUAL PROPERTY RIGHTS 43



Hayunas cratbs
YOK: 347
DOI: 10.17323 /1is.2023.17371

Original article

CBOBOAHOE UCIMOJIb3OBAHUE ABTOPCKUX N CMEXXHbIX MNMPAB
B YCNIOBUAX PA3BUTUA LUDPOBbIX TEXHOJIOTUNA

B POCCUMNCKOW PEAEPALINA

FREE USE OF COPYRIGHT AND RELATED RIGHTS IN THE CONTEXT
OF THE DEVELOPMENT OF DIGITAL TECHNOLOGIES IN RUSSIAN

FEDERATION

Hapbs Anekceesna FPAYEBA
MHCTUTYT 30KOHOAATENBCTBA M CPABHUTENBHOO NPABOBE-
nenus npu MNpasutensctee PP, Mocksa, Poceus,

gracheva.dash@yandex.ru,

SPIN-kog: 2361-6757

Mudopmaums o6 astope
[.A. TpaueBa — acnupantka MHCTUTY TG 30KOHOAATENLCTBA
U cpasHUTENbHOTO NpasosefeHus npu MNpasutenscrae PO.

AHHOTALMA. BaXHbIM NOHATUEM B CUCTEME PEryIMPOBAHMS
QBTOPCKMX M CMEXHBIX NPAB ABSETCS NOHSITUE O CBO-
6oaHOM Mcnonb3osaHun. Muorue nonssosatenu nytaiot
NOHSTUS «CBOBOAHOE UCTONb3OBAHME» U «HOBPOCOBECTHOE
ncnonbsosaHue». OfHAKO B POCCUMIACKOM NMPAKTUKE HET Mo-
HSTUS «OBPOCOBECTHOE MCMONBb3OBAHKUE», OHO MPUMEHS-
€TCS B HEKOTOPbIX 30PYBEXHbIX FOCYAAPCTBAX, HAMPUMEP
8 Coepmnrentbix LLitatax Amepuku.

CBobofHOE UCMONb30BAHME ABTOPCKMX M CMEXHBIX
NPAB — OAMH M3 NOABMAOB LOBPOCOBECTHOMO UCMONbL30BA-
HMSI, OIHAKO HE SBSIETCS AHANOTUYHBIM MOHSTUEM.

CBo60aHOE UCNONb30BAHME NPEANONAraeT BO3MOX-
HOCTb MCMONb3OBAHMS NPOU3BEAEHMS, NyBaMKaLMK ero
yacty, ceobogHoro npocnywmsaHus u T.4. [pu sTom Bce
bopMbl cBOBOAHOMO MCMOSL3OBAHMS ABTOPCKMX M CMEXHBIX
NPAB He NPEANONAralT BO3ZMOXHOCTU MONTyHEHMS JOXOLOB.
Taknm o6pasom, noboe CMONb3OBAHWE MPOU3BELAEHMS,
npeanonaraioLiee nonyYeH1e JOXOAA, He SBSETCs CBO-
BOAHBIM.

B HacTosiwee Bpemsi BO3MOXHOCTb cBobOAHOTO MC-
MONb3OBAHMS ABTOPCKMX M CMEXHBIX MPAB BbI3bIBAET MHO-
XeCTBO BOMPOCOB M PA3HOMIACKHA, B TOM Yucne U B Cyneb-
HOM NpakTHke. D10 0bycnoBNMBAET HEOBXOAMMOCTL Gonee
4ETKOW PernameHTaLmm NPABoBbIX OCHOBAHMI CBOBOAHOMO
MCMONb30OBAHMS ABTOPCKMX M CMEXHBIX Npas. bonblue
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BCEro PA3HOMACHI BO3HMKAET B BOMPOCAX, CBA3AHHBIX CO
CBOBOAHBIM UCMOSIb30BAHMEM OBTOPCKMX M CMEXHBIX NPAB
B BUAe uMTMpoBaHusi. Cyabl pACXOasTCsi BO MHEHMSX O TOM,
KQKOM MPOLEHT LUTUPOBAHMS NPOU3BEAEHMS MOXHO CUM-
TATh JOMYCTMMBIM B PAMKAX CBOBOJHOO MCMONb3OBAHMS.
Bonpocam, cBS3aHHLIM C NPABOBOM pernameHTaumne
cBOBOJHOIO UCMONb30OBAHMS ABTOPCKMX M CMEXHBIX MPAB,
nocesiweHa gaxHas crates. Obcyxaatotes npobnemHble
M IMCKYCCUOHHbIE MOMEHTBI IAHHOTO BOMPOCA.

Krioueekle crnoBa: aBTOPCKME M CMEXHbIE NpaBa, CBO-
6oaHOe MCNoNb30BAHME, NPABA NONL3OBATENEN, NPABA
npasoobnagatenei, BO3HArpaxaexue, [oxog, Gopm
cBOBOLHOrO UCMONb3OBAHMS, LUTUPOBAHUE, CyaebHas
NPAKTHKQA, BOCAPOM3BEAEHME
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Abstract. An important concept in the system of regulation
of copyright and related rights is the concept of free use.
Many users confuse free and fair use. However, it should
be noted that in Russian practice there is no concept of fair
use, it is used in some foreign countries, for example, in the
United States of America.
Free use of copyright and related rights is one of the
subspecies of fair use, but is not a similar concept.
Free use implies the possibility of using the work,
publishing part of it, free listening, etc. At the same time,
all forms of free use of copyright and related rights do not
imply the possibility of generating income. Thus, any use of
the work that involves the receipt of income cannot be free.
Currently, the possibility of free use of copyright and
related rights raises many questions and disagreements,
including in judicial practice. This necessitates a clearer
regulation of the legal grounds for the free use of copyright
and related rights. Most disagreements arise in issues related
to the free use of copyright and related rights in the form
of citation. Courts differ on what percentage of a work’s
citations can be considered acceptable within free use.
This article is devoted to issues related to the legal
regulation of the free use of copyright and related rights.
The problematic and debatable points of this issue are given.

Keywords: copyright and related rights, free use, user
rights, rights holders, remuneration, income, forms of free
use, citation, judicial practice, reproduction
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CBO6OAHO€ HCIIOAB30BaHNe IIPOU3BEACHHI OOecreyn-
BaeT PaBHOBECHe IIPAB IIOAB30BATEA€H U IPaBOOOAaAQ-
TeAeil. ABTOPBI MOT'YT 3aIUTUTD IIPOU3BEAEHIUS OT He3a-
KOHHOTO IIOAyYeHUS AOXOAQ, a IOAb30BATEAU ITOAYYAIOT
AOCTYII K aBTOPCKUM MaTe€PHaAAM.

CB06OAHOE HCIIOAB30BAHHE IPOU3BEACHHI IIPeA-
[IOAAraeT, YTO B OIPEAEGACHHBIX CAYYasIX AUIIO MOXKET
HCIIOAB30BaTh OOBEKT aBTOPCKOTO IIpaBa 0e3 Coraacus
ABTOPA MAM [IPABOOOAAAATEAS], & TAKKE O3 BBIIIAATHI BO3-
narpaxaenus (ct. 1273 TK) [1]. [Tpu aToM AOAXKHDI BbI-
TIOAHATBCS CACAYIOIHE YCAOBHS:

* mpousBeAeHHEe 0OHAPOAOBAHO 3aKOHHBIM ITyTEM;

® HCIIOAB30BaHHUE IPOU3BEACHHUS OTBeYaeT HeKOMMep-
YECKUM LeASIM;

® [IpY BOCIPOM3BEACHHH YKA3bIBAIOT UMS aBTOPA

Y UCTOYHHK 3aUMCTBOBAHMS.

AoKTprHAa CBOGOAHOTO NICIIOAB3OBAHMS IIPHUIIAQ
B 'K PO u3 Beprckoi KOHBeHIH, TA€ OHA CGOPMYAHPO-
BaHa CAeAyIOLIMM obpasoM: «Moskem paspeuiamocs 8oc-
npoussederue npoussedeHuti 8 OnpedeseHHbIX 0CO0bIX CAYHa-
SX NPU YCAOBUL, 4MO MAKoe B0cnpoussedeie He HAHOCUM
YuyepOa HOPMAALHOMY UCHOAL30BAHUI0 NPOU3BEOEHUS U HE
YujeMASEm Heo0O0CHOBAHHbIM 00PA30M 3AKOHHDbLE UHIMEPEChL
asmopa> (4.2 cr. 9 BepHckoil KOHBeHIIUM).

IT0 ompepeAeHrEe CBOOOAHOTO HCIIOAB30BAHMUS COCTO-
UT U3 YCAOBUI, IIPU KOTOPBIX HCKAIOUUTEAbHbIE ABTOPCKIe
[IpaBa MOYXKHO OTPAHUYUTD. TaKIe YCAOBHSI IIPEACTABASIIOT
CO0OI «TPeXCTYIEHYATbIAl TeCT>, KOTOPBIA IIO3BOASIET
IIPOBEPUTD, AOITYCKAETCS AW KOHKPETHBIN CAyJal CcBOOOA-
HOT'O MCIIOAB30BAHMS IIPOU3BEACHNS C TOUKH 3PEHHSI 3aKO0-
HOAQTEABCTBA H CYAeOHOI OXPaHbI aBTOPCKHX IIPaB.

ITo cMBICAY pOCCHIICKOTO 3aKOHOAQTEABCTBA CAYYAH,
KOTAQ OOBEKTHI HMCKAIOYUTEABHOIO aBTOPCKOIO IIpaBa
MOXXHO HCIIOAB30BATh 0e3 paspelleHns 1 BO3HAPaXKAe-
HUS IPaBOOOAAAATEAS], 3aBUCSAT OT LIeAeHl HCIIOAB30Ba-
uus. Takue neau moryT 6bith [S]:

* amanbivu (ct. 1273 TK);
* UHPOPMAIIMOHHBIMH, HAYIHBIMHY, yIeOHBIMHU, KYAb-

TypabiMu (1. 1274 TK);

* npasonpumenuTesbnbiMu (cT. 1278 TK).

B ITocranosaenun N2 10 or 23.04.2019 Bepxosnbrit
Cyan (BC) PO yTouHHA: IIPOM3BEAEHHE MCIIOAB3YIOT
B AMYHBIX II€ASIX, €CAU IIPU 9TOM He ITOAYYAIOT KOMMep-
94eCKYIO BBITOAY U YAOBAETBOPSIIOT COOCTBEHHBIE TOTPeD-
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HOCTH HAU IIOTPEOHOCTH <«OOBIYHOIO KPyra CeMbH>.
«OO6BIMHBIA KPYT CeMbH>» IIOAPA3yMeBaeT OADKaiiliee
oxpyxeHue yeaoBeka. Cyp ompepessieT ero B KaXAOM
KOHKPETHOM CAyYae C yIeTOM OOCTOSITEABCTB ACAQ.

B cr. 1273 T'K cxasaHo o Takoit ¢popme cBO6OAHOTO
HCIIOAB30BaHMs, KaK BOCIpom3BepeHHe. Bocrpounssepe-
HUe — 9TO H3rOTOBAEHIE OAHOTO H 6OAee 9K3eMIIAspa
[IPOU3BEAECHHS UAU €r0 YaCTU B AIOOON MaTepHaAbHOM
dopme (moam. 1 m. 2 cr. 1270 T'K P®). Tax, B AW4HbBIX
IIeASX paspelaeTcs M3rOTOBAATb OIPAaHUYEHHOE KOAH-
4eCTBO 9K3eMIIASIPOB, OIIPABAAHHOE IOTPeOHOCTSIMH
moAb3oBareas. ITpu aTom cr. 1273 T'K npsimo 3anpemaer
BOCTIPOM3BOAHTS [ 7]:

® APXUTEKTYpPHbIEe COOPY>KEeHUS;

* 6a3bl AQHHBIX;

* mporpamMmsl Aast DBM;

® KHUTHU ¥ HOTHbIE TeKCTbI;

® ayAHOBU3YaAbHBIE [IPOU3BEAEHI IIPH Iy OAIIHOM

HCITOAHEHH! HAHM C TIOMOIIBIO TPO$eCCHOHAABHOTO

060pyAOBaHUSL

Crarps 1274 T'K pomyckaeT, 4To mHpou3BepeHHE
MOXKHO HCIIOAB30BaTh 0e3 COrAacHs aBTOPA U BBIIAATHI
eMy BO3HArpaXXAEHMs, HO C yKa3aHHeM HMMeHM aBTopa
U MCTOYHMKA 3aHMCTBOBAHHUS B MHPOPMAIMOHHBIX, Ha-
YUHBIX, YIeOHbIX MAM KYABTYPHBIX IieAsiX. B craTbe ectn
CITMCOK KOHKPETHbIX BHAOB CBOOOAHOTO HCIIOAB30BAHIUS
npousBeAeHus [6]:

1. ITutupoBanue B OpuruHaAe u B rnepesope. Lluru-
pOBaTh MOXHO AI00Oe MPaBOMEPHO OOHAPOAOBAHHOE
Ipou3BeAeHHe, B TOM YucAe dpoTorpaduu u Bupaeo. O6s-
€M L[UTATHI IPU CBOOOAHOM HCIIOAB30BAHUH IIPOU3BEAE-
HUSI AOAYKEH OBITB OIIPaBAAH [JEABI0 — HAYIHO, II0OAEMU-
9eCKO#, KPUTHIECKOH, MHGOPMALMOHHOM UAU YIeOHOI.

2. MlaatocTprpoBanue. AOITYCKAeTCsl TOABKO B yueb-
HBIX MaTepHaAaX B 00beMe, OTIPABAAHHOM I]EADIO.

3. BocnpouspepeHNe B NEPHOAMYECKOM IEYaTHOM
U3AQHUU U TOCAEAYIOllee paclpOCTpaHeHue CTared Io
TeKYI[UM 9KOHOMHYECKHM, MOAUTHYECKHM, COIJHAABHBIM
U PEAMTHO3HBIM BOIIPOCaM. ABTOPBI TAKUX CTaTeld CoXpa-
HSIOT [IPAaBO 3aIIPeTUTh CBOOOAHOE HCIIOAB30BaHMUE IIPO-
U3BEACHUS.

4. BocmpoussepeHHE B IEPUOANIECKOM IEYaTHOM
H3AQHHU U IOCAEAYIOIee PACIPOCTPAHEHUe IIyOAMYHO
[IPOU3HECEHHBIX [IOAUTHIECKHX pedell, oOpalmeHuit, A0-
KAQAOB U aHAAOTHYHBIX Ipou3BepeHMil. lcrmoabzoBaTh
9TH MaTePHUAABI MOXXHO TOABKO B 00beMe, OTIPaBAAHHOM
UHPOPMAIMOHHOM I1eAbI0. ABTOPHI 3TUX IPOM3BEACHHI
BIIPaBe MCIIOAB30BATh UX B COOPHUKAX.

S. BocmpousBepeHne U pacpocTpaHeHue B 0630pax
TeKYIUX coOBITHI IIPOU3BEACHHH, 3apUKCHPOBAHHBIX
B XOA€ TAKHX COOBITHIL.

6. IlybauyHOe XXMBOE HCIIOAHEHHE IIPOU3BEACHHI
B 00pa30BATEeAbHBIX, MEAHI[MHCKHX, COIIMAABHBIX Opra-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

HHU3AIMAX U YIPEKACHHAX YTOAOBHO-HCIIOAHUTEABHOM
CHCTeMbl PabOTHUKaMK ARHHBIX OpraHu3anuil (yapesae-
HHI1) U AMLJaMH, KOTOPBIX B AQHHDBIX OpraHu3anusx (yd-
pexaenmsix) obcaykusaior (copeprar). Takue npousse-
AEHMST AOAXHDI OBITH IPABOMEPHO OIIyOAMKOBAHHBIMH,
a HCIIOAHSTD MX MOXXHO TOABKO B HEKOMMEPYECKHUX [JeASIX.

7. 3amuch Ha 9ACKTPOHHOM HOCHUTEAE U AOBEACHHE AO
BCeoOIero cBeAeHs aBTOpedepaToB AHCCEPTALHIL.

8. MaroToBAeHMeE U PacIIpOCTpaHEHHE IK3EMIIASIPOB
HPOU3BEACHHI AASL CAETIBIX U CAAOOCABIIIAIINX AOACH,
a TaKKe CYypAOTIepEBOA IIPOU3BEACHH.

9. Co3paHue MapoAUH UAU KapUKATyphl. ABTOp OpH-
TMHAAQ HEe MOXET 3aIl[peTUTb CO3AABATh TaKHe IPOH3Be-
AeHns. OAHAKO €CAM OH ITOCUMTAET, UTO KAPUKATypa HAU
IapOAMS HOPOYAT €ro YeCTh MAU PEITyTAIIUIO, TO CMOXET
3aIl[UTHTD UX B opsiake cT. 152 T'K.

Crncok cAydaeB CBOOOAHOTO HCIIOAB3OBAHHS IIO
cmpicAy cT. 1273-1280 I'K P® 3axpriToiit. Ero Heapss
TOAKOBaTh pacmupureAbHo. IIpu aToM nmpaBoMouns aB-
TOpa HOCAT OTKpHITHIA Xapakrep (cr. 1229, 1270 TK).
Takum o6pasom, 3aroxenHass B 'K Bo3mMoxHOCTD CBO-
OOAHOTO HCIIOAb30OBAHMS IIPOUBBEACHHI IMPOBEPSIeTCS
0 <TPeXCTYIIeHYATOMY TeCTy> :

* aBTOpPCKOE IIPAaBO OIPAHMYMBAIOT TOABKO B OIIPeAe-
ACHHBIX CAYYASAX;

® orpaHHYeHHe He MeIlaeT CIIOAb30BaTh aBTOPCKOe
IpOU3BEACHHE;

* orpaHHYeHUe YCTAaHABAMBAIOT C YYeTOM MaTepH-
AABHBIX ITPaB ABTOPA — TOABKO B HEKOMMepYeCKUX
measx [4].

C yBeAMueHHEM MOIIHOCTH KOMIIBIOTEPHOH 00-
paboTKi M BCEOOIIMM pacIpOCTPAHEHHeM OOABIIOro
o0beMa AAHHBIX B MHTEpPHETE CTAA PA3BUBATHCS HOBBIM
HHCTpyMeHT uccAepoBanmss — Text and Data Mining
(TDM), mpeanoAaraiomuii HHTEAAEKTYaAbHBIH aHAAU3
TEKCTa U AAHHBIX COOTBETCTBEHHO.

TDM — 9T0 0CcO6bIil HHCTPYMEHT, KOTOPBIIL cObU-
paer uHpopManui0 B IUPPOBOH GopMe pa3AMIHBIMU
cniocofamu (ITyTeM M3BACYEHHS, KONMPOBAHUA H T.A.)
C IIOMOIIBIO ABTOMATHUYECKUX IPOIPAMMHBIX CPEACTB,
AHAAUSHMPYeT ee M IIPEACTABASEeT Pe3yAbTaT, COOTBET-
CTBYIOLIMIL 3aIIPOCY, KaK IIPABHAO, B BUAE MAAIOCTDPALIUU
3aKOHOMEPHOCTelH, TeHAeHIH, koppeasnuil. Caeayer
OTMETHTD, YTO B OTAMYME, HAI[PHMepP, OT HCKYCCTBEHHO-
ro uHTeAAeKTa TexHosornu TDM B HacToSmuil MOMEHT
He HAIIIAU HOPMAaTHBHOTO 3aKPEIACHUS B ACHCTBYIOIIeM
3akoHOpareAbcTBe Poccuiickoit Gepepanyu [8]. Bmecre
C TeM OHM aKTHBHO pasBuBaiorcs B Espore.

ITpumepoB ucnoapsosanus aaropurMos TDM sean-
KO MHOXXECTBO, B TOM UHCA€ IIPOBEACHHE aHAAU3A CTaTeH
B MEAMITMHCKHUX KYPHAAAX AASI BBIIBACHHSA CBA3H B ITOSBAC-
HUM 00AE3HHU; AaHAAU3 TOPIOBBIMH ITAOIAAKAMH TOBEACHIS
HOKYTIaTeAel B [JeAsIX BBLIBACHHUS CIIPOCA U KX IIPEATIOYTe-
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Huit (Hanmpumep, mpakThka «Amasona» ). TexHoaoruu
TDM npoHuKaioT u B chepy HCKYCCTBA, IIOATBEPIKACHHU-
eM uemy siBastercs ipoekT Next Rembrandt [14].

Ha nepsom arame paborst TDM onpepesenne 06b-
eMa MaTepHAAOB, KOTOpPbIE AOAXKHBI OBITh IPOAHAAM3H-
POBaHbl, HAIIPSIMYIO 3aBUCHUT OT 3aIIPOCa IOAB30BATEAS,
a TaKkKe OT (QYHKIMOHAABHBIX BO3MOXHOcTeil TDM.
Tak, moAB30BaTEAb MOXET CAMOCTOSITEABHO OIPEACAUTD
cdepy MOKCKa, MOCTABUB «TAAOYKH > HAIIPOTUB HY KHbBIX
PecypcoB; HAU 5Ke KPYT IIOUCKA MOXET OBITh OTrpaHIYeH
0a3071 AaHHBIX, Ha KoTOpOoIt paboraer TDM. Taxkum 06-
Pa3oM, MOXKHO CAEAATh BbIBOA, YTO HA IIEPBOM IJTaIle pa-
60t TDM 06beKTI aBTOPCKUX U CMEXKHbIX IIPaB He HC-
ITOAB3YIOTCS B KAIOUE IPAXKAAHCKOTO 3aKOHOAATEABCTBA.

Ha BropoM aTare BO3MOXHO HECKOABKO BapHUAHTOB
¢yukrmonuposannss TDM. CHauaaa MIPOUCXOAUT mepe-
BOA MaTepHaAoB (B 4aCTHOCTH, NPOM3BEACHHUI KaK 06'b-
€KTOB aBTOPCKHX [IPaB) B MAIIMHOYMUTAEMBI pOPMAT, KO-
TOPBIIL MOXET ObITh PACIIO3HAH M U3BAEYEH IIPOrPaMMOi
Aast OBM, mmocae 4ero ocymecTBAsIeTCS 3arpy3Ka IMpeABa-
pHUTEeABHO 00PabOTAHHBIX MATEPHAAOB B [TAMSITH KOMITBIO-
Tepa (IIOCAEAHMIL OASTAIl 3aBUCUT OT KOHKPETHO NpHU-
MeHseMO#i TEXHOAOTUH U IPUCYTCTByeT He Beeraa) [10].

BosHuKaeT 3aKOHOMEpHBIN BOIIPOC: SIBASIETCS AM
[IepeBOA MaTepPHAAOB B MAIIMHOYUTAEMbIN (pOpMAT Iepe-
BOAOM B 3HAYeHHH 3aKOHOAATEAbCTBA B OOAACTH HHTEA-
AEKTYaAbHOI COOCTBEHHOCTHU U COOTBETCTBEHHO Ilepepa-
60TKOI? BeposiTHO, ITepeBOA TeKCTa B MAIIMHOYHTAEMBbIFt
¢$opMaT, KOTOPHIH IPOM3BOAUTCS IIEPeA AHAAU3OM TeK-
CTa, HEeAb3S CUMTATh IepepaboTKoi Marepuaaa. ITop me-
PEeBOAOM B MAIIMHOYHTAeMbIi pOPMAT IIOAPA3yMEBACTCS
He M3MEHEHHe sI3bIKa, HA KOTOPOM HAIMCAH TEeKCT, C Je-
AOBE@UYECKOTO Ha SA3bIK IIPOrPaMMHPOBAHHS, 2 OL$POBKa
C BO3MOXKHOCTDBIO BBIAGASITb OTAEABHbBIE CAOBA U OYKBBHI
u3 Tekcra. TakuM 06pa3oM, Pe3yAbTAT TAKOTO AEHCTBI
B pamkax paborst TDM MOXHO KBaAMPUIMPOBATH KAk
BOCIPOM3BEACHHE, T.e. KOMMPOBAHUE YACTU HMCXOAHOTO
npousBeseHs. IlepepaboTKa HCXOAHBIX [IPOU3BEACHHUI
OTCYTCTBYeT, IOCKOABKY AATOPHTM He 3aMeHseT 1 He U3-
MeHseT HCXOAHOTo Tekcra [ 11].

Taroxe B mporecce pesTeabHOCTH TDM BO3MOXKHO
IIPUMeHEHHe aBTOMATHIeCKOTO IIEPEeBOAA TEKCTA C OAHO-
ro SI3bIKa Ha APYTO¥ (HampuMep, ¢ OMOIIBI0 IPOTPaMM-
Horo o6ecnievenns Google Translator). B soanHOM cay4ae
OTBeT Ha BOIIPOC, ABASETCSA AU TAKOH IepeBOA Iepepa-
0O0TKOI, HEOAHO3HAYEH.

C 0AHOIT CTOPOHBI, ITePeBOA AU APYTast ITepepaboT-
Ka IPOUBBEACHMS IIPEATIOAATaeT CO3AAHHE IIPOU3BOA-
HOTO Tpom3BeAeHHs. Ha OCHOBaHMH 3aKOHOAATEABHO
3aKpeIAEHHBIX KPHTEpPUEB OXPAHOCIOCOOHOCTH 00%-
eKTOB aBTOPCKMX IIpaB, OAHHM M3 KOTODPBIX SBASETCS
TBOPYECKHMI XapaKTep AEATEAbHOCTH aBTOPa, MOXHO
IPEATIOAOXKHTD, 4TO IepepaboTKa TaKkKe AOAKHA HO-

CUTb TBOPYECKHIT XapaKTep, B POTHBHOM CAydae GyAeT
OTCYTCTBOBATb [IPOU3BOAHOE IIPOU3BEACHUE KAK OOBEKT
aBTOpCKOro mpasa. «CyOBeKTOM>» IepeBOAA SIBASETCS
IporpaMMHoe obecrieueHre, KOTOpPOe He BKAAABIBAeT Ka-
KOT0-AH00 TBOPYECKOTO TPyAQ B OCYIIleCTBACHNE IIePeBO-
Aa. COOTBETCTBEHHO B CAy4Yae aBTOMATHYECKOTO IIepeBo-
Aa IlepepaboTKa OTCYTCTBYET.

C ApYTOH CTOPOHBI, C YYE€TOM PAacXOXACHUS MHe-
HHIl O KPUTepUH TBOpPYecTBa (B YaCTHOCTH, B BOIPOCE
0 TOM, 9TO UMEHHO AOAKHO HOCHTb TBOPYECKHUH Xapak-
Tep — AeATEABHOCTb aBTOPA MAM CaMO IIPOHM3BeAEHHeE)
B CKOPOM BPEMEHH C TOUKH 3PEHHS TBOPYECTBA MOXKET
OLIEHMBATHCS HE ACATEABHOCTD AATOPUTMA, @ TBOPIECKUI
XapaKTep MOAYYHMBILErocs nepesoaa [ 7).

TakuMm 006pa3oM, yIUThIBAsI IPEBAAHPYIOLIHIL B 3aKO-
HOAATEAbCTBE TTOAXOA, YTO TBOPYECTBOM AOAXKEH Xapak-
TEpH30BaThCS TPYA ABTOPA, IOAATa0, YTO NMpUMeHeHHe
ABTOMATHYECKOTO IIEPEeBOAA TEKCTa C OAHOTO A3BIKA Ha
APYTOI He SIBASIETCSI IIepepabOTKOM B KOHTEKCTe TPaK-
AQHCKOTO 3aKOHOAATEAbCTBA.

Ha BTOpoM moaaTane, Ha KOTOPOM ITPOMCXOAUT 3a-
rpyska IIPEABAPUTEABHO OOpAOOTAHHBIX MATEPUAAOB
B MaMATh HEKOEro KOMIIbIoTepa (HOCHTeAsl, CHCTeMBbI),
BO3MOXKEH TAKOH CIIOCOO HCIIOAB30BAaHIHS, KaK BOC-
IpousBeAeHre. BmecTe ¢ TeM He CTOUT 3a0BIBAaTh, 4TO
KPAaTKOCPOYHASI 3aIUCh IPOU3BEAEHMs, KOTOpasi HOCHT
BPEMEHHbBIN MAU CAYYalHBINM XapaKTep U COCTABASET He-
OTBEMAEMYIO U CYIIeCTBEHHYIO YaCTh TEXHOAOTUYECKOTO
IPOIiecca, IPH COOAIOACHUH OIIPEACACHHBIX YCAOBHIL He
IIPU3HAETCS BOCIIPOU3BEACHHEM, HAH XKe TaKOe BOCIIPO-
U3BeAEHIe IIPU3HAETCSI CAyIaeM CBOOOAHOIO HCIIOAB30-
BaHus. TakuM 06pasoM, HAaAWYHe MAM OTCYTCTBHE BOC-
IPOM3BEACHH B AAHHOM CAy4Yae 3aBHCHUT OT XapakTepa
3aIMCH, YTO OYAeT NPOAHAAM3HPOBAHO B CAEAYIOIIMX
pasaesax.

B pamxax TpeTbero sTama IMpOMCXOAUT aHAAU3 TeK-
CTa U AQHHBIX. MIHBIMM CAOBaMH, AATOPUTMBI «YHTAIOT >
TEKCT TaK e, KaK 9TO AeAdeT yeAoBeK. Ecam K TekcTy
FIMeeTCs1 3AKOHHBII AOCTYTI (B TOM 4rcAe CBOGOAHDIIT), TO
CaMO «YTeHMe> TeKCTa He SBASeTCS HapyIleHHueM aBTop-
CKHX IIpaB.

Muade 06CTOMT CHUTyaLusi C IIOCAGAHHM ITAIIOM,
B PaMKax KOTOPOTO IIPOUCXOAST U3BACIEHIE HEOOXOAU-
MBIX AQHHBIX, UX BBIBOA B QMHAABHBIN PE3YABTAT U IIOCAL-
Ayroljee MPeAOCTaBACHHE Pe3YAbTATOB AUITY B 3aAQHHOM
¢opmare. PesyAbTaThl aHAAM3a MOTYT IMPEACTABAATD CO-
0011 BRIAEPXKKHU U3 AHAAUSHPYEMOTO 00beMa AAHHBIX, Pa3-
AVYHbIE TPAQUKH, KOPPEASIUH U T.A. Takke UTOTOBBIH
<TIPOAYKT> aesiTeabHOCTH TDM MOXeT co3paBaThCs
ITyTeM KOTIMPOBAHHS OIPEACACHHBIX CAOB, TIPEAAOKEHHI
HAH a03aIleB C MPUBEACHHEM CCBIAKM Ha HUX. YIPOIIeH-
HBIM IIPUMEPOM PE3YAbTaTOB AesTeAbHOCTH TDM MoxeT
cayxutb cepsuc Google Scholar, xoTopsiit ompepeaster
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PeAeBaHTHbBIE 3aIIPOCY 3aTOAOBKH M OTPBIBKM TEKCTA U3
Pa3AMYHBIX OUPPOBAHHBIX MATEPHAAOB.

OTBeT Ha BOIIPOC, ABASETCA AM AQHHBIH pe3yAbTaT
IIepepaboTKO 0OBEKTOB ABTOPCKOTO IIPaBa, — OTPHIIA-
TEABHBIH, TOTOMY YTO AATOPUTM He U3MEeHseT HCXOAHbIM
MaTepHaA, a AMIIb IIPHBOAUT TIOAXOASIIINE IIPHMepPHL.

Hauboaee peaeBaHTHBIM K AQHHOM CHUTYaL[HH CIIO-
COOOM HCIIOAB3OBAHMS SIBASETCS BOCIPOU3BEAEHIE.
OueBHAHO, UTO B Pe3yAbTAaTaX BHIAAYH COACPIKATCS AUIIb
OIIpeAeAeHHble OTPBIBKM M3 OPHIMHAABHBIX IIPOU3Be-
AGHHIl, 334aCTyI0 OYeHb KOpoTkHe (OTAeAbHble (pasbl,
cAOBa). B KOHTeKCTe aBTOpPCKOTro NpaBa 3HAYeHHe HMe-
eT OTBET Ha BOIIPOC, OXPAHOCIOCOOHA AW TAKasl YacTb.
Tak, B COOTBETCTBUH C POCCUHCKUM 3aKOHOAATEABCTBOM
aBTOPCKO-IIPaBOBasl OXpaHa PacIpOCTPaHSAETCs Ha YacTb
NPOU3BEACHMS IIPU YCAOBHAX, YTO OHA SBASETCS CaMo-
CTOSITEABHBIM PE3YABTaTOM TBOPYECKOrO TPYAA aBTOpa
¥ BbIpaXkeHa B 06beKTHBHOI popme (OTAEABHO OT Bcero
TIPOUBBEACHHS), A TAKKe COXPAHHMAA CBOIO Y3HABaeMOCTb
KaK 9acTh KOHKPETHOTO IPOM3BeAeHHs. B yacTHOCTH, ITpn
YAOBAETBOPEHHMHU YKA3aHHBIX BbIIIe YCAOBHI IIPH3HAIOTCS
OXPaHOCIIOCOOHBIMH JACTSIMU IIPOU3BEACHHS TTePCOHAXKH,
OTPBIBKH TeKCTa (TAaBbl, a63a1{bl), HA3BAHHSA K T.A.'

IIpuMennTeabHO K pesyabraTaM aHaausza 1DM
B AQHHOM KOHTEKCTe BaXKHO OIIEHHBATb KAXKAYIO CHTYa-
ITHI0 HHAMBHAYAAbHO, YCTAHABAUBAS, SIBASFOTCSI HCITOAD-
3yeMble YaCTH IIPOU3BEACHUI OXPAHOCIIOCOOHBIMH HAM
HeT. B OTAeABHBIX CAyYasix, KOTAQ Pe3YABTaTOM BBIAAYU
CTAaHOBHUTCS CTATHCTHKA HCTIOAb30BAHHbBIX CAOB U CAOBO-
coyeTaHuil (HaTmpHUMep, B TEKCTE CAOBOCOYETAHHE <«MO-
POS3HDIIL ACHb>» MCIIOAB3YETCS TPH Pa3a), HCIOAb30BAHHE
TAaKMX CAOB M CAOBOCOYETAHHI, BRIPBAHHbIX U3 KOHTEKCTA
IPOHM3BEACHHUIT, He OYACT COCTABAATD HapyLIeHHE HCKAIO-
YUTEABHOTrO IIpaBa. Takoe UCIOAb3OBaHME He MO3BOASET
TIOHSATD HAEI0 IPOU3BEAEHHUS U ero coaepxkanue. Hampo-
THUB, B TeX CAyYasx, KOTAQ B Pe3yAbTaTaX aHAAM3a COAEP-
JKATCSI OXPAHOCIIOCOOHbIE YACTHU [IPOUSBEACHIIS, CAEAYET
AQHAAM3UPOBATD, SIBASIETCSI AU TaKO€ MCIOAb30BAHHE CAY-
4aeM CBOOOAHOTO UCITOAb3OBAHHSI.

OueBupHO, uTO camoMy aaropurmy TDM xak mpo-
rpaMMe AAst OBM HeBaXXHO, YTO TO HAM HHOE ITPOU3BeAe-
HHe — 3TO YHHUKAABHOE BBIPR)XEHHE MBICAH OIIPEASACH-
Horo aBTopa. TDM B mepByio ouepesb BOCIPHHHUMAeT
IIPOM3BEACHHE KaK COBOKYITHOCTb OIPEACACHHBIX CBeAe-

' Onpegenenre Mockosckoro ropogckoro cyaa ot 24 uions

2011 r. no geny N2 33-19534, Moctaxoenexue 8-ro Apbutpax-
Horo AnennsiumonHoro cyaa no peny N2 A46-117/2014 ot 7 wo-
26ps 2014 r., Mocranosnenue Mpesmanmyma Cyaa no uHTennekry-
anbHbM npaeam ot 9 oktsbpst 2014 r. N2 CO1 -597/2014 no neny
N2 CHM-296,/2013), cynebHas npaktika cyaos CLUA [New Line
Cinema Corp. v. Russ Berrie & Co., 161 F. Supp. 2d 293 (S.D.N.Y.
2001), Metro-Goldwyn-Mayer v. American Honda Motor Co.,
900 F. Supp. 1287 (C.D. Cal. 1995].
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HUT, GaKTHI, HCXOAHBIE AQHHBIE. TBOpUeCKUe SAeMEHTHI,
KOTOpBIe IPEACTABASIIOT COOOI 3aAyMKy aBTOpA M HaAe-
ASIIOT PaboTy KOHKYpEHTHbBIM IpenmyimectBoM (ppaso-
Bble 060POTBI, yHUKAAbHbIE CIIOCOOBI BRIPAKEHHS 1 Ap. ),
He COCTABASIIOT HUKAKOM IIOABSBI AASL Iporpammsl [13].
BmecTe ¢ TeM CO3AQHHBI IPOAYKT MOXKET KOHKYPUPO-
BaTb C OPUTHHAABHBIME [IPOU3BEACHIIME, CO3AABAS I10-
TEHIJMAABHYIO YIPO3y 3aKOHHBIM IIPaBaM M HHTEpecaM
IIepBOHAYAABHBIX IIPaBOOOAAAATEACH, UTO TpebyeT OT-
AEABHOTO aHAAM3A.

HaxkoHert, Ha aTarte IpeACTaBACHMS Pe3yABTATOB aHa-
AU3a B OIIPEACACHHOI $OpMe IIOTEHIHAABHO BO3MOXHA
PeaAm3arus TakuX CrocoboB MCIOAB30BAHMS, KAK AOBe-
AeHHEe AO BCeOOIero CBeAeHHUs, PaCIIPOCTPaHEeH e MPO-
u3BeAeHUs (B CAydae €CAM Pe3yAbTaThl BHIPAXAIOTCA HA
MaTepPUAABHOM HOCHTeAe, KOTOPBIA B AAAbHEHIIEM OT-
YYHKAAETCA) HAU Iy OAUYHBI TIOKA3.

PaccMOTpHM Tako#t CIOCO6, Kak AOBEAEHHE AO BCe-
0611ero CBeAeHHs], TOCKOABKY OH SIBASIETCSl HanboAee ak-
TYaABHBIM B KOHTEKCTe Pa3BUTHSI [P POBBIX TEXHOAOTHI
u uHTepHere. CyTbh AOBEACHHS AO BCEOOIIEro CBeACHMS
3aKAIOYAETCS B TOM, UTO IPABOOOAAAATEAD IIPH IIOMO-
Y 111PPOBOI CPEAb pasMeljaeT IPOU3BEAeHNE TAKUM
06pa3oM, 4TOOBI A06O€ AMII0 MOTAO IIOAYYHUTH AOCTYII
K IIPOU3BEACHHIO U3 AI0OOTO MeCTa U B AI0OOe BpeMsI II0
cobCTBEHHOMY JKeAaHHMIO. BMecTe ¢ TeM AOBepeHHE AO
BCeOOIIero CBeACHHsI 3aBUCHT OT ABYX paKTOPOB:

1) uTo mpeacTaBasieT co6oit pesyastar. Kax yxe oT-
MedaAocs, pe3yabraTsl TDM MOTryT IpeacTaBASITb OO0
BBIAEPKKH U3 TeKCTa. ECAM BBIAGP)KKH OXPAHSIOTCS aB-
TOPCKUM IIPABOM, TO TAKO€ HCIIOAb30BAHME TOTEHIIUAAD-
HO IIOIIAAQET TI0A BocIpousBeaeHre. Ecan sxe mop006HbIe
ACHCTBHS He OYAYT HMPH3HAHBI BOCIIPOU3BEACHHEM, TO
U AOBeAEHIe AO BCEODIero CBeAeHHs OTCYTCTBYET;

2) 1eab ucroab3oBanus. Ecam Anio ucroabsyer pe-
3YABTATbI AASL COOCTBEHHBIX HY>KA, He IIyOAUKYS UX B UH-
TepHeTe C AOCTYIIOM AASI TPETBHX AHI, TO AOBEACHHE AO
BCeOOIIero CBeAHHs OTCYTCTBYET.

TaxuM 06pa3oM, BOMPOC O HAAMYHH AOBEACHHS AO
BCEOOIIIeTO CBEACHHS AOAKEH MCCAEAOBATHCS B KAXKAOM
KOHKPETHOM CAyae.

Taxxe TDM moxxer o6pabarsiBarh 6a3bl AAHHBIX,
OXpaHsIeMbIX CMEXHbIM IIpaBoM. B cBs13u ¢ aTuM paceMoT-
PHM BOIIPOC, 3aTPAruBaeT AH AESITEABHOCTh AATOPHUTMOB
TDM Ha KakoM-AH00 9Talle HCKAIOYHTEABHOE IIPABO U3-
FOTOBUTEAS 6a3bI AAHHBIX KaK 00eKTa CMEXKHBIX ITPaB.

VckAIOuMTeABHOE IIPAaBO M3TOTOBUTEAS] BKAIOYAET
B Ccebsl IIpaBOMOYMeE U3BAEKATb MATEPHUAADL U3 6a3bl AQH-
HBIX U UCIIOAB30BATh HX BIOCACACTBHU. IT0p n3BAeUeHH-
eM 3aKOH MOHMMAeT [ePeHeCeHHe MATePUAAOB Ha HHOM
HMHPOPMAITMOHHBIA HOCUTEAD, B TO BpeMs KaK MOHATHE
HCIIOAB30BAHMSI He packpbiBaeTcs. OTBeT Ha BOIPOC
0 TOM, IM€eeT AU MeCTO U3BA€UeHIe MATEPHAAOB, 3aBHCUT
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OT TOTO, OCYIIIECTBASIETCS AU IlepeHeCeHHe NHPOPMaIUU
Ha HOBBIH MHYOPMAIMOHHbIN HOCUTEAb. DTO 3aBUCHUT OT
TeXHOAOTUYecknX ocobenHocreirt TDM, B cBA3H c yeM
OTBET MOXKET OBITb PA3AMYHBIM AASL KOKAOM KOHKpET-
HOM MporpaMMel. TeopeTuuecKu U3BAeUeHNE BO3MOXHO
Ha BTOPOM 9Talle, KOrAQ IIPOUCXOAUT JAEKTPOHHOE KO-
IIMPOBaHNE MATePHUAAOB B IaMATbh IporpamMmbl. OpHaKO
OTAEABHBIE OPHCAMKITHHN IIO-Pa3HOMY IIOAXOAST K KBAAH-
$UKAIIMU TAKOTO KOIIMPOBAHMUS, YTO OYAET pacCMOTPEHO
Aanee.

Yro KacaeTcst HCIIOAb30BAHMsI, HA3BAHHOE IIPABOMO-
Jre B 3aKOHE He pacKpbIBaeTcs. B auteparype ucmoanso-
BaHHE TOAKYeTCS KaK IIPHUBBIYHBINA II0 APYTHM pa3peAaM
I'K PO xOHTpOAB Hap UCIIOAB30BaHIEM B A06OI popMe
¥ AI06bIM cr1oco60oM (4TO OXBaTbIBaeT XpaHEHHE IK3EM-
TIASIPOB, HX PEAAOXKEHHE K IPOAAIKE, POARKY U T.A.).

OO6paboTKa AQHHBIX, BKAIOYAIOIIas B cebsl M3BAeYe-
HHE U IIOCAEAYIOIee HCIIOAB30BAHKE COAEPIKAHHUS 0asbl
AQHHDIX UAU €€ YaCTH, [P OIPEAEACHHDBIX 0OCTOSTEAD-
CTBaX MOXKET IPUBOAUTD K HAPYLIEHHIO CMEXXHOTO IIPaBa.

TakuM 06pa3soM, IPHMEHHTEABHO K OODBEKTaM aB-
TOPCKUX IpaB Ha aramax paborsr TDM noreHnmasbHO
BO3MOYKHA PEaAM3ALMS TAKOTO CHOCO0a MCIIOAB30BAHIS,
KaK BOCIPOM3BeAeHHE. AOBEACHHE AO BCEOOIEro CBepe-
Hus (pacrpocTpaHeHue, OKa3 MPOUSBEACHNS) 3aBUCHT OT
MHOTHUX $aKTOPOB, B UFCAE KOTOPBIX — CIIeLU$UKa pabOThL
IPOrpaMMBbl, B KOTOPOIl peaAn3oBaHbl aaropurMbl TDM,
0COOEHHOCTH 3aIPOCa, BUA PE3YABTATOB ITOMCKA K AP.

ITpumeHuTeAbHO K 06a3aM AQHHBIX KaK OOBeKTaM
CMEeXHBIX IIpaB TexHoAorueir TDM MoryT 3aTparuBaTs-
CsI IIPaBOMOYMSI IIPaBOOOAAAATEAS], CBSI3AHHDBIE C H3BAe-
YeHHeM U ITOCACAYIOIUM HCIIOAb30BAHIEM MaTepPHAAOB,
COCTaBASIIOLIUX COAEPIKAHUe 6a3bl AQHHBIX.

PaccMoTpuM ycTaHOBA€HHbBIE POCCHICKHM 3aKOHO-
AQTEABCTBOM CAyYaH CBOOOAHOTO HCIIOAB30BAHHS 00beK-
TOB ABTOPCKUX U CMEXXHBIX [IPaB, KOTOPbIe MOTYT UMETb
MECTO Ha PasAMYHBIX JTAllaX AHAAM3A AAHHBIX IIOCPEA-
crBoM TexHoaorun TDM.

OAHMM M3 TOTEHITMAABHO TpUMeHHMbIX K TDM cay-
4aeB CBOOOAHOTO HCIIOAB3OBAHHS SIBASIETCS KOIIHPOBA-
HHe B «Te€XHOAOTHYECKUX> ILIeAsIX, KOTOpOe HOCUT CAY-
JailHbIl MAM BpeMeHHbIit xapakTep (moar. 1 m. 2 cr. 1270
T'K P(D). BBepenune cooTBeTCTBYyIOIEH HOPMBI, KAK IIPeA-
CTaBASIETCSI, 0OYCAOBAEHO CTpPeMACHHEM COOAIOCTH Tpa-
AULIVIOHHBIA AASL ABTOPCKOTO IIpaBa OAAQHC HHTEPECOB
CTOPOH: IIPaBOOOAAAATEAET, K TIPOU3BEACHUSIM KOTOPBIX
0AAroAapsi TEXHOAOTHSIM MOXHO IOAYYHTb PacCIIMpeH-
HBII AOCTYII, U IIOAB30BaTeA€l, KOTOPble 3aHHTEpPeCcOoBa-
HbI B OECIPEISITCTBEHHOM HCIIOAB30BAHUM IIPOM3BEAE-
HHI1 C HOMOIIBIO COBPEMEHHBIX TEXHOAOTHI [ S ].

Kpome aToro, AaHHas HOpMa ITOSIBUAACH TIOA BAMS-
HHEM eBPOTEeHCKOro aHaAOT, 3aKpenaeHHoro B cT. 5(1)
Aunpexrussl 06 MHPOPMALIIOHHOM 00IIeCTBE, KOTOpast

Ob1AQ IOAPOOHO PacCMOTpeHa paHee, U IOAHOCTBIO COB-
MIaAQeT C HeHl 10 COACPIKAHMIO.

Iopmynxkr 1 1. 2 c1. 1270 I'K PO mosBoaser B ompe-
AGAGHHBIX CAyYasX He CYHTaThb BOCIPOM3BEACHHEM
KPaTKOCPOYHYIO 3aIHCh [IPOM3BEACHHS, KOTOPask HOCUT
BpEMEHHbBIN MAU CAYIalHBIA XapaKTep U COCTABASIET He-
OTBEMAEMYIO U CYIIeCTBEHHYIO YaCTh TEXHOAOTHYECKOTO
nporecca. Pa3HOBUAHOCTBIO TaKOTO TeXHOAOTHYECKOTO
IpoLjecca MOXKET BBICTYIATh «KAIIHPOBAHKE>, TO €CTb
CO3AAHME BPeMEeHHBIX KOIIHI AASL IIOCAGAYIOIIEro YCKO-
PEHHOTO AOCTyIA K MarepHaAaM IIo 3ampocy. Tak, He
OyAeT CYHTATBCS BOCIPOHM3BEACHHMEM KPATKOCPOUHASI
3aIMCh MPOU3BEACHHS, KOTOpPasl HOCHT BPEMEHHBIN HAU
CAYYaMHBIA XapaKTepP, COCTABASET HEOTHEMAEMYIO U Cy-
IeCTBEHHYI0 YaCTh TeXHOAOTHYECKOTO IIPOIlecca, HMe-
IOIETO eAMHCTBEHHOH L]eAbI0 IIPABOMEPHOE HCIIOAB3O-
BaHUe [IPOU3BEACHIT AM00 ITepeAady HHPOPMAIIMOHHBIM
HOCPEAHHKOM MEXAY TPETBUMH AHMIIAMU IIPOHM3BEACHH
B MHPOPMAIMOHHO-TEACKOMMYHUKAIJHOHHOHN CeTH IpU
YCAOBHH, UTO TaKasl 3aIIMCh HE HMeeT CaMOCTOATEABHOTO
9KOHOMMYECKOTO 3HAYCHHS.

VckaroueHue B BHAe BpeMEHHOIO BOCIIPOU3BEACHH,
KOTOPOE MPeACTABACHO B POCCHICKOM 3aKOHOAATEAbCTBE
B moaml 1 m. 2 cr. 1270 T'K P®, He MOoXXeT 0AHO3HAYHO
PaCIpOCTPaHATHCSA Ha BCE CAYYAH HMCIIOAB30BAHUS ITPO-
U3BEeASHHUH mocpeAcTBoM TexHoAoruit TDM. Oto cBsiza-
HO C TeM, YTO BOCIIPOM3BeACHHUE IIPU aHAAM3e MACCHUBOB
AQHHBIX Ha OIPEACACHHDIX dTAlAX MOXeT He OBbITh Bpe-
MEeHHBIM HAH CAYYaFHbIM, HECMOTPSI Ha TO 4TO OHO OyAeT
00YCAOBAGHO HCKAIOUUTEABHO TEXHOAOTHYECKUMH OCO-
OeHHOCTSMIL.

TakuM 06pa3oM, eCAM OIpeAeAeHHBIE TEXHOAOTUM
TDM yAOBAETBOPSIIOT BCEM YCAOBHSM IIO BpeMEHHOMY
KOIIMPOBAHMUIO, TO TaKOE HCKAIOUEHIEe MOXKeT OBITD IpH-
MeHeHO. OAHAKO AAAEKO He BCErAd KOIIMPOBaHHe MaTepH-
AAOB IIpH UX 00paboTKe ¢ moMowpio TexHoAornit TDM
HOCUT BPEMEHHBIN MAW CAy4aliHbIl Xxapakrep. IToaromy
3aTPYAHHTEABHO PaCIHpOCTPAHHUTh AEHCTBHE ITOTO HC-
KAIOUEHHS Ha BCe CAydaH ucnoab3oBanua TDM.

BropsiM cAyuaeM CBOOOAHOTO HCIIOAB3OBAHMUS TIPO-
U3BEACHUIT SBASIETCS MCIIOAb30BaHHME B MHPOPMAIIH-
OHHBIX, YIeOHBIX MAM KYABTYDPHBIX LleAsiX. IloAoskeHus
cr. 1274 TK P® no3BOASIOT HCIIOAB30BaTh OOHAPOAOBAH-
HOe IIPOM3BEACHUE MAW €TI0 JaCTh 0e3 COTAACHsI aBTOpa
HAH MHOTO IIPaBOOOAAAATEAS U 6e3 BBITAATHI BOSHATPAXK-
AEHHI, €CAU IIPU MCIIOAB30BAHUM B MHPOPMAIMOHHBIX,
y4eOHbBIX MAU KYABTYPHBIX IJEASIX YKA3bIBAIOTCS UM aB-
TOpa IPOU3BEACHMS] H MCTOYHHK 3aHMCTBOBAHHUS. YKa-
3aHHAsI HOPMA AQeT BO3MOXKHOCTD OeCIIAATHOTO AOCTYIIA
K [IPOU3BEAEHIIM AASL OCYLIECTBACHMS 3aAa4, 0OYCAOB-
ACHHBIX OOIIIeCTBEHHO 3HAYMMBIMH IIeASIMH.

AAsi TOTO 4TOOBI pa300OPATHCS B IPUMEHUMOCTH aHa-
AU3HPYeMOM HOPMBI K CAYYasM HCIIOAb30BAHHS TEXHOAO-
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run TDM, He0OX0AUMO IIOAPOGHEe PacCMOTpPETD YCAO-
BUSI IpHMeHeHus TOATL 1 1. 1 ct. 1274 TK PO.

CB0obOOAHOE HCITOAB30BaHME BO3MOXKHO B HAYYHBIX,
IIOAEMUYECKUX, KPUTUIECKUX, HHPOPMAIIMOHHBIX, yueo-
HBIX IIeASIX, a TAKOKe B IJEASIX PACKPBITUS TBOPYECKOTO
3aMbIcAa aBropa. Hopma He KOHKpeTH3HpyeT IpHMe-
HseMble TEXHOAOTHH, HHBIMU CAOBAMH, HCIIOAb30BaHHE
00BEKTOB ABTOPCKUX IIPAB MOXKET OCYIECTBASITD KaK IIPH
nomouu TexHororuit TDM, Tak u «Bpy4HyI0> 4eAOBe-
koM. MimenHo noatomy npumenenre TDM npu anaause
HHPOPMAIIUH AASL COCTABACHHSI 03I AQHHBIX MOXKET IIO-
IIAAQTD IIOA CIIOCOO CBOOOAHOTO KCIOAB30BAHIIS, OIH-
canHpI BHOAM 1 1. 1 cT. 1274 TK P®, ecan cobaropaercs
IIeAb TAKOTO MCIIOAb30BaHMSI.

CaepyIOlIUM YCAOBHEM SIBASETCS HEOOXOAMMOCTb
YKa3bIBaTh aBTOPA IPOM3BEACHHUS M NICTOYHMK 3aHMCTBO-
BaHuA. OTCYTCTBHE 9THX CBEACHHI IIPU HCIIOAb30BAHUH
IIPOU3BEACHHS CBUACTEABCTBYET O HAPYIIEHHU aBTOP-
ckux mpaB [6]. EcAM AHMIIO MCIOAB3yeT MpOM3BeAeHUe
(ero 4acTp) M pasMemaer ero B CBOeM IPOHM3BEACHHH,
B cooTBercTBHH O CT. 1274 T'K P®, emy HeoOx0opMMO
COOAIOAATD ycAOBHsL LuTHpoBaHHA. COOTBETCTBEHHO,
€CAH B IIpoIiecce npuMeHeHHs Texuoaoruu TDM mpowuc-
XOAUT U3BA€YEHHE U OITYOAMKOBAHKE OXPAHOCIOCOOHBIX
JacTell IPOM3BEASHHUIT 6e3 YKa3aHHs aBTOPCTBA, HAPYILa-
JOTCSI ITPaBa IIPaBOOOAAAATEASL.

ITpumeuaTeseH 3apyOeXKHDII OIBIT IPHMEHEHHUS CO-
raanrenuit 06 ucroaszosanun TDM, koTopble mpepycMa-
TPHUBAIOT IpaBHAa LuTHpoBaHua. OAHA U3 KPYIHeHIINX
u3paTeAbCkux Kommanuit — Elsevier — mpepocTaBasier
BO3MOXXHOCTD HCIIOAB30BaTh HMHCTPyMeHTh TDM aas
CO3AQHMS HAYYHO-MCCAEAOBATEABCKUX PAbOT IIpU COOAIO-
AGHHH OIIpeAeACHHBIX ycAoBuiL. B coorercrsum ¢ Coraa-
meHneM 06 ucroapsoBanuu TDM moab3oBareAb Ha OCHO-
BAHHU YKa3aHHbIX AAST COOPA AQHHBIX IIOAYYaeT HAHACHHBIE
IIPOrpaMMOi1 pparMeHThbl U3 IIPOU3BEACHHI APYTHX aBTO-
POB ¥ MCTOYHHKH, OTKYAQ 9TU (PpParMeHThl OBIAM B3SITHL
ITynxr 2.1.2 CoraameHns npeAycMaTpUBaeT 00513aHHOCTD
IIOAB30BaTeAsl YKA3bIBATh MCTOYHHK ITOAYICHHBIX AQHHBIX,
HarpuMep Lu$poBoit npeHTHPUKATOP 06BeKTa DOI 1111-
tupyemoro ¢pparmenta (aura. digital object identifier). DOI
SIBASIETCSL CCHIAKOJ Ha ITOCTOSIHHOE XPaHHAMIIe [IPOU3Be-
ASHUSI MAM Ha CTPAHUILY C €TO OIHCAHHEM.

HaxoHner, mocaepHee yCAOBHe IPHUMEHEHHS TTOAIL 1
m 1 cr. 1274 'K PO kacaeTcs HCIOAb30BAaHHSA IIPOU3-
BEACHIS B 00beMe, OTIPABAAHHOM LJeABIO IIUTHPOBAHNS,
IIOCKOABKY CBOOOAHOE HCIIOAb30BAHHUE, OEe3yCAOBHO, He
AOAKHO IIpeBpaIaThcsi B maaruaT. OmpaBAAHHOCTD 00'B-
eMa HCIIOAb30BAHMS IPOU3BEACHHUS IIeAH IIUTHPOBAHHUS
OIIPeAEAsIeT CYA, YIUTBIBAS U APyTHe ycaoBus. CBOOOAHOE
HCIIOAb30BAHNE POU3BEACHHEI NAU HX JACTel C IIOMOIIBIO
TDM npoHcXOAUT HOCPEACTBOM KOIHMPOBAHMSA CylIe-
CTBEHHOTO KOAMYECTBAa HAHAEHHBIX MaTepuaroB. C yue-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

TOM 00OBeMa H IIeAN TAKOe HCIIOAb30BAHHE MOXKET OBITH
IPU3HAHO POCCHHCKUM CyAOM HeIpaBOMepHBIM. BmecTe
C TeM MOXKHO IPEATIOAOYKHTD, UTO AASI COOAIOACHHS AAHHO-
IO YCAOBHS B POCCHFICKOM IIPABOBOM ITOA€ 3HAUEHHE OYAYT
HUMeTb MHAMBUAYaAbHBIE HACTPOHKH TexHoaormid TDM.
Tak, TexHoaorust TDM uspareanckoro pooma Elsevier npu
cbope MHPOpPMALIIH U3 IPOU3BEACHMUIT, OIy OAMKOBAHHbIX
B MHTEPHeTe, OrpaHNYeHa KOITMPOBAHEM AHIIb GpparMeH-
TOB, cocTosmuUX 13 200 MeYaTHHIX CHMBOAOB.

Ha ocHoBe aHa3u3a ycAOBUIl CBOOOAHOTO HCIIOAB-
30BaHUSA B paMKax MOAIL 1 1. 1 c1. 1274 TK PO Heanss
CA@AATDh OAHO3HAYHBIH BBIBOA O IPHMMEHHUMOCTH YKa3aH-
HOM HOPMBI K KOIMPOBAHUIO HHPOPMAITHHU C ITOMOIIBIO
texaororusi TDM. B oreyecTBennoit cyAeGHoﬁ MIPaKTH-
Ke OTCYTCTBYIOT IIPUMePBI IOAOOHBIX CYACOHBIX CIIOPOB.
Au110, HCIIOAB3YIOIIEe IPOU3BEACHHE HAHU €TI0 YacTh C I10-
Mompio TexHoaoruit TDM B nHPOpMaLOHHbIX, y4e6-
HBIX MAM KYABTYPHBIX II€ASIX, MOXKeT HapyIlaTh HHTepe-
CBI IIPaBOO6AAAATEAEH B CBSI3U C OTCYTCTBHEM YKA3aHHUS
ABTOPOB U HCTOYHUKOB UCIIOAB3yEMBIX MATEPHAAOB AHOO
B CBSI3H C 00DEMOM HCIIOAB3YeMOTO MaTepPHUaAa, KOTOPDIT
He onpaBaaH 1eablo. ITockoapky TDM — aT0 nporpam-
Ma C OIIPeAeACHHBIM AATOPUTMOM PabOTHI, B Hee MOKHO
«33A0XKUTb>»> HEOOXOAUMOCTb YKA3aHMS UCTOYHHKA KO-
IIHPYeMbIX MaTepHaAOB. BeposTHO, ncroab3oBanue mpo-
usBepeHus (ero 4acT) ¢ MOMOIbI0 TexHoAoruun TDM,
IpHY KOTOPOM B PE3yAbTaTe aHAAH3A OYAET OTPaXKaTbCs
9acTh IPOU3BEACHMS, B POCCHICKOM IPAKTHKE BO3MOX-
HO ¥ MOXeT KBaAMHIUPOBAThCS KaK ITUTHPOBAHKE ITPU
COOAIOACHUH YCTaHOBAEHHBIX MOAIL 1 1. 1 cr. 1274 TK
PO ycaosuii.

IToamapaeT AWM KOHKpETHAsl CHUTYAIlHs IOA CAydai
CBOOOAHOTO HCIIOAb30OBAHHS IIPOM3BEACHMS, PELIAIOT
cyabL. 'AaBHOe, Ha YTO OHM OOPAIAIOT BHUMAHHE, — IIeAb
U 00'beM HCIIOAB30OBAHISL

K npumepy, ApOurpaskHbiit ¢y I. MOCKBbI IIpH3HAA
MPOHUYHBIN (POTOKOAARXK KAPHKATYpOM, KOTOpas He
HapymaeT aBTOpPcKue IpaBa. OTBeTYHK OIyOAMKOBaA
Ha 00AOXKKe JKypHaAa uzobpaxenue JKayHa, nckaroun-
TeAbHBIE IIpaBa Ha KoTopoe mpuobpea wmcrer. JKayHa
n3o6pasuan B obpasze AaeHymku ¢ kaptussl B. Bacue-
I[0OBA — CYyA IOCYHMTAA 3TO (POTOKOAAAXKEM, OAHHM H3
AOIIyCTHMBIX BApPUAHTOB CBOOOAHOTO HCIIOAB30OBAHIS
npousBepeHHA. Ilapopms mpecaepoBasa KOMHYECKYIO
IleAb: TeMa HOMepa HasbBaAach «IIaTb AeT mop caHKIH-
amu>. Cyp Takoke ydea, 9TO OTBETYHK — HEKOMMepye-
CKasl OpraHM3aIlKs, KOTOPas PacIpOCTPaHsAA SKypPHAABI
0eCIIAATHO CpeAr KOPIIOPATUBHBIX KasHaueeB. OCHOBHASI
IIeAb BBIITyCKa ObiAa obpasoBareabHOM. Lcxoas U3 aToro
CYA PeILHA, 9TO ASHCTBIS OTBETIMKA OTBEYAAU TpeboBa-
HUSIM CBOOOAHOTO HCIIOAb30BAHMS, X OTKAOHUA HCKOBbIE
Tpe6oBanns (pemenne AC r. Mockssr ot 17.12.2020
Ne A40-160647/2020).
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CriopHBIiT cAy4ait CBOOGOAHOTO HCIIOAB30OBAHIUS B CY-
AebHOI npakTuKe — nuTHpoBaHUe. CyAbl HEPEAKO yKa-
3BIBAAH, YTO IIUTHPOBATh AOITYCKAETCS TOABKO TEKCTBI
(cm. Tlocranosaenne Aessaroro AAC or 28.04.2016
Ne 09AII-12218/ 16). OAHaKO B 3aKOHOAATEAbBCTBE HHU-
KOrAQ He ObIAO II0AOGHBIX orpanmdenuil. B ITocraHoBAe-
Huu N¢ 10 BC PO ompeaeAna, 4TO IIUTHPOBATh MOXKHO
AT06BIE 0OBEKTHI ABTOPCKOTO [IPABa.

CyabI He MOTYT IIPUATH K eAUHOMY MHEHHUIO HacueT
TOrO, KaKOi O0BeM LUTHPOBAHHS CYUTATh OIPABAAH-
upiM. Cya 1o unTearekTyasbubiM nipasam (CUIT) npu-
3HaA onpaBaaHHbIM 13% nuTuposanus ([TocranoBaenue
or 19.09.2017 o peay Ne A40-48760/ 2016). B To xe
Bpemst Aepsaroiit AAC cyea HeompaBAaHHBIM 14,6% 1u-
tuposanus ([TocranoBaenue ot 12.05.2017 No 09ATI-
16493/2017-TK).

Ceifyac eAMHCTBEHHbIN KPUTepHI, KOTOPHI OIIPaBAbI-
BaeT 00'beM LUTHPOBAHIS [IPH CBOOOAHOM HCIIOAB30BAHUH
IIPOHU3BEACHIST, — €ro LjeAb. EAUHBIX U YeTKUX IPaBHA, IO
KOTOPBIM OIPEACASIOT OIIPABAAHHBIN IPOIIEHT IUTAT, HET
HU B 3AKOHOAQTEABCTBE, HU B CyAeOHO# rpakTuke [3].

B pamxax cBOGOAHOTO HCIIOAB30BAaHHS IIPOU3BEAE-
HUSI CYADbI IIPH3HAIOT [IPaBOMEPHBIM LIUTUPOBaHK1e $OTO-
rpadui B IIOAHOM 00beMe, ECAU 9TO CAEAAHO B HHPOPMa-
IJOHHBIX [JeASIX C YKa3aHHeM UMEHH aBTOPa U UCTOYHHKA
3anMcrBoBaHus. HanmpuMep, B cTaTbe Ha caiiTe OTBETUYHK
pasMecTHA QOTOTPadHIO CEBACTOIIOABCKOTO IEIIeXOA-
Horo nepexopa. Ha n3obpaskeHuu oH ykazaa uMst aBTopa
U UCTOYHUK — aApeC IyOAMKAIUK B COLHAABHON CeTH
LiveJournal. ABe uncrannuy, a tawke CHIT uckosbie
TpeboBaHUs He YAOBAETBOPUAU. CyABI OOpAaTHAU BHIMA-
HHe Ha TO, YTO CPEAM AOTIOAHUTEABHBIX BUAOB AESTEAD-
Hoctn oTBeTunka B EI'PIOA ykasaHa «pesTeAbHOCTD
HHQPOPMALIMOHHBIX aT€HTCTB>, & CTAThsI COAEPKAAQ AKTY-
aabHyI0 HHPopManuio o crpouTesbctse (IlocTaHOBAE-
mue CUIT ot 20.01.2021 Ne C01-1803/2020 mo AeAy
Ne A40-333224/2019).

CyAbI OTKAOHSAT CCHIAKY Ha IIMTHPOBAHHUE U KaK CACA-
CTBHE HAa BO3MOXKHOCTb CBOOOAHOIO HCIIOAB30BAHMS
IPOM3BEACHMS, €CAM IIPU 3aHMMCTBOBAHUM He YKa3aAU
UMs1 aBTOpPA MAM HCTOYHHK. B TakoM cAydae He IIOMOXKeT
AQKe pelleHHe HIDKECTOSIIHUX CYAOB O TOM, 4TO 00BeM
3aMMCcTBOBaHMS 6b1A onpaspaad neasto (ITocranoBAeHne
CHII or 13.01.2021 Ne C01-1895/2020 o peay N AS6-
6937/2020).
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AnroTaums. B 2022 . poccuickuit peiHOK nokuHyno 6onee
1000 3apybexHbix komnanmit. OTeeTHbIM Warom Ha Gec-
npeLleseHTHOE AABEHKWE CTPAH 3anNafa CTand neranmaa-
LMK NApaniensHoro MMnopTa Tosapos. [loias Ha Takoi
Lar, roCyAApPCTBO CTPEMMIOCH MOAAEPXKATb OTEHECTBEH-
HOTO MPEANPUHUMATENS, O TAKXKE COXPAHWTL MPEXHMIA
YPOBEHb XM3HK NOTpebuTenen, aCCOPTUMEHT TOBAPOB HA
POCCHIACKOM pPbIHKE.

Ecnu B Teopuu napannensHbii UMnopt obnagaet
LIMPOKMM KPYroM MPEMMYLLECTB, TO HO NPAKTUKE yXe
ceiyac BO3HMKAET psf Npobnem, K KOTOPbIM AOSXKHSI
npMcnocabamBaTbCs M MNOpTeps, M notpebutenu. B Ho-
BOW peanbHOCTH 3Ta Tema TpebyeT rybokoro aHanusa
W TLLATENBHOM NPOPABOTKM, MOCKOMbKY NAPANENbHbIN
MMMOPT 30TPArMBAET HE TOMLKO SKOHOMMYECKYIO cdepy,
HO 1 cepy UHTENNEKTYANbHBIX NPAB, CBA3AHHBIX C UC-
KIIOUYUTENbHBIMW MPABAMM HA TOBAPHbIE 3HaKW. Hauano
pPa3pabOTKK MPABOBOM OCHOBbI A1sl NAPAIENBHOMO
MMNOPTA, EXEMECAYHOE COBEPLIEHCTBOBAHME STOM OCHOBBI
1 NOACTPAMBAHME UMEIOLLErOCs 30KOHOAATENLCTBA NOA
BO3PACTAIOLLEE CAHKLMOHHOE AaBieHe OBOCHOBLIBA -

IOT OKTYQNIbHOCTb AAHHOM TeMbI. B cTaTbe nccnepoBaHs
npo6nembl, CBSI3AHHBIE C NIETANM3ALMEN NAPANNENLHOTO
MMMOPTA, BbISBAEHbI NPEUMYLLECTBA U OCHOBHbIE PUCKM €rO
NEranu3aumu, NPOAHAIU3MPOBAHO 3HAYEHME 3AKOHOA -
TENbHbIX HOBEIT NOCHEAHMX NET.
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Abstract. In 2022, more than 1,000 foreign companies
left the Russian market. In March 2022, the Russian
government legalized parallel import. This was a response
to the discriminatory policy of Western countries towards
the Russian Federation. Such a decision by the Government
was due fo its desire to support the national entrepreneurs,
as well as to preserve the former standard of living of
Russian consumers and to maintain the range of items on the
domestic market.

While in concept parallel import has a wide range of
advantages, in practice there are several issues to which
entrepreneurs and consumers must adapt. Adjusting to
new realities, this topic requires in-depth analysis and
elaboration because parallel import is already an integral
part of modern development, not only in the economic
sector but also in the sphere of intellectual rights for the
means of individualization. The development of a legal
framework for parallel import, improving its every month
and adjusting the existing legislation to the increasing
sanctions pressure, justify the relevance of the chosen topic.
The research aims to identify existing problems, explore
advantages and disadvantages, and uncover risks and
consequences associated with parallel import.
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« In the context of unprecedented sanctions pressure on
the Russian Federation, the Government of the Russian
. Federation began a large-scale legislative effort to legalize
parallel import. The Government of the Russian Federa-
tion expands the list of products allowed for parallel im-
port every month. Based on the statistics, Russia import-
ed goods for more than $20 billion in December, up from
« $17 billion in November [1]. This statistical data shows
a gradual increase in goods imported by parallel import.
As aresult, parallel import is developing and strengthen-
ing in the domestic market. If some years ago the legal
community faced the question of parallel import and the
lack of a legal basis for its implementation, now it is quite
difficult to challenge the legality of parallel import. There
are legal acts, laying the bases of parallel import.

In the current international environment, the legal-
ization of parallel import is an important step, providing
national consumers with the opportunity to enjoy the
same goods and benefits. The main aim of parallel im-
« port is “to meet the demand for products containing the
results of intellectual activity” [2]. However, it is impos-
sible to discuss only the positive side of parallel import.
As things stand now, Russian legislation lacks a compre-
hensive definition of parallel import, so to work out the
issue of parallel import in practice, the legislator should
develop a strong legal basis for parallel import.

The practice of legalization of parallel import already
existed in Russia: until 2022, parallel import was allowed
in Russia and any seller could go abroad, purchase goods
and dispose of them in the domestic market. Since 2022,
. after the amendments made by the Supreme Arbitra-
tion Court to the law “On Trademarks” parallel import
was prohibited [3] what was also preserved in the Civil
Code. Until recently, the parallel import was beyond the
law. The trademark owner was the only entity that could
import and distribute the product in the territory of the
state, or give permission to distribute its products.

Work on the legalization of parallel import began a
long time before March 2022. Back in 2014, the Feder-
al Antimonopoly Service drafted a bill that proposes the
removal of restrictions and prohibitions by rights holders
in the importation into Russia of goods put into circula-
tion with their consent abroad. Thus, it was proposed to
. legalize parallel import 9 years ago. Nowadays parallel im-
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port is a response to price policy, quality and assortment
discrimination of the Russian market and its consumers.

In March 2022, the Government of the Russian
Federation issued Decree No. 506 “On goods (groups
of goods) concerning which certain provisions of the
Civil Code of the Russian Federation on the protection
of exclusive rights to results of intellectual activity ex-
pressed in such goods and means of individualization
with which such goods are marked” (hereinafter — the
Decree No 506) [4] which legalizes parallel import. The
Government expands the list of products allowed for
parallel import every month. Nevertheless, despite the
rather fierce dispute over the parallel import, it is still im-
possible to find a unified definition of the term “parallel
import”. To analyze the effectiveness and actual need for
parallel import, it is worth clarifying what is meant by
parallel import.

Earlier there were only official importers in Russia.
They were carried out by the foreign right holder inde-
pendently through a dealer network. Consequently, the
absence of the consent of the right holder indicated a
violation of his intellectual rights. Such a violation al-
lowed the right holder to protect his rights and interests
through all legal means, including recourse to the court.
In May 2022 the Federal Law 08.03.2022 No 46-FZ “On
Amendments to Certain Legislative Acts of the Russian
Federation” was supplemented by the provision, which
establishes that the use of the results of intellectual activ-
ity, as well as means of individualization of those goods,
the list of which is established by the Government of the
Russian Federation, is not a violation of the exclusive
rights of the right holder [S].

Parallel import is the legal delivery and further sale
of goods, not through official distributors, but through
any suppliers who have purchased goods abroad from of-
ficial dealers [3]. It is a simple definition, the essence of
which boils down to this: any seller can go abroad, buy
goods, and sell them in Russia. It is not necessary, as be-
fore, to have the consent of the rights holder to distribute
his products. Parallel import can also be defined as “the
introduction into civil circulation of goods protected by a
trademark through importation without the permission
of the right holder into a country not intended for its dis-
tribution” [6].

Khusainov (2019) defines parallel import as a situa-
tion where the original product, officially marked with a
trademark, is imported into the territory of another state
without the permission of the right holder [7]. Pirogo-
va (2008) gives a slightly different definition of parallel
import. From her point of view, parallel import refers to
goods legally produced, imported and sold in the territo-
ry of another state, and then “reimported to the country
of origin” [8]. However, it is difficult to agree with this

interpretation of parallel import: it is inadmissible to
reduce parallel import only to the final process of re-im-
portation of goods. It is quite possible that the seller in
general does not give a thought to the re-importation of
products, i.e. carries out the usual import for sale in the
market.

Often parallel import is meant the importation of
fake, counterfeit products. The import of infringing
goods has nothing in common with parallel import,
while it involves the import of original products, but by
passing the consent of the original right holder.

According to Article 1229 of the Civil Code of the
Russian Federation, the use of the results of intellectu-
al activity and means of individualization without the
consent of the right holder is illegal and entails liability.
Within the meaning of article 1515 of the Civil Code of
the Russian Federation, counterfeit are goods on which
the trademark is illegally placed [9].

In our opinion, it is not quite clear what the legislator
means by the illegal placement of a trademark. Does it
mean that the sign is placed without the consent of the
right holder in general, or that the trademark is placed
without the consent of the right holder when importing
goods into a particular country? Is it always possible to
confirm that the illegal placement of a trademark is a sign
of infringing items?

Yaroslavtsev (2020) notes that fakes are only those
products that are made “without the knowledge and
control” of the right holder of the trademark [10]. The
concept of parallel import, on the other hand, includes
the import of genuine articles, distributed without the
control of the right holder. The sale of counterfeit goods
is a public offence, thus its sale restrains by criminal liabil-
ity. Parallel import is a commercial issue, which includes
not a violation of public interests, but a violation of the
distribution scheme [11]. The criterion for distinguish-
ing between counterfeit goods and products imported by
parallel import is an attempt to change the original brand
(the so-called “Abibas rule”).

Parallel import combines both private and public in-
terests. As noted by Pirogova (2011), the essence of the
concept of parallel import hides the entrepreneurial in-
terests of right holders, distribution companies, as well
as the interests of consumers. In addition to the private
law side of parallel import Pirogova (2011) notes public
interest, which consists of the growth of economic indi-
cators of the state as a whole [12].

In connection with the analysis of parallel import, it
is necessary to address the issue of importing goods for
personal use. If a person imports goods for personal use
into the territory of another country without the permis-
sion of the right holder, will such a person be considered
to have violated the norm of the Civil Code of the Rus-
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sian Federation? Can we conclude that the provisions on
parallel import also apply to products that are imported
for personal use?

Article 1359 of the Civil Code of the Russian Fed-
eration states that the use of objects of patent law (in-
vention/utility model) for “personal, family, household
purposes” is not a violation of the exclusive right to an
invention, utility model or industrial design.

Similarly, according to Article 1273 of the Civil Code
of the Russian Federation, the free reproduction of a
“lawfully disclosed work” is allowed without the consent
of the right holder and appropriate remuneration pay-
ment. Thus, if a person intends to use the goods only for
personal advantage, and not to derive income and profit,
then such a person will not be considered to have violat-
ed the norms of the Civil Code of the Russian Federa-
tion. The essence of parallel import includes not only the
import of goods into another country without the direct
permission and consent of the right holder but also the
further introduction of goods into civil circulation.

According to Article 129 of the Civil Code of the
Russian Federation, civil commerce is the alienation, and
transfer in the order of universal succession of objects of
civil rights from one person to another. At the same time,
as was noted in the decision of the Arbitration Court of
Moscow of 24 April 2012, the introduction into civil cir-
culation is a process of a compensatory nature [13]. Per-
sonal use does not presume deriving income or profit, it
is not a question of compensation, therefore, when a per-
son imports goods into another country without the per-
mission of the right holder just for personal needs, there
is no violation of the law. Moreover, importing products
for personal use only is not a parallel import.

Articles 1359 and 1273 of the Civil Code of the Rus-
sian Federation are included in Part IV of the Civil Code
of the Russian Federation but do not refer specifically to
the means of individualization. The author believes that
in light of the conversation about the exhaustion of rights
to a trademark, it is also essential to refer to Chapter 76
of the Civil Code of the Russian Federation, which is ful-
ly dedicated to the rights to means of individualization.
Chapter 76 of the Civil Code does not contain a norm
similar to articles 1359, 1273 of the Civil Code. The
purpose — personal use, profit-making, entrepreneurial
activity — are the criteria for copyright and patent law.
Speaking about trademarks, about the permission or pro-
hibition of their use, the main criterion will be exactly the
introduction of goods into civil circulation [14].

Subparagraphs 1 Clause 1 of Article 328 of the Cus-
toms Union (now invalid) contained a provision stating
that measures to protect intellectual property rights are
not applied to goods transported by individuals for per-
sonal use [15]. There is no such provision in the current
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Customs Code of the Eurasian Economic Union. Conse-
quently, the question of whether the import of goods for
personal use is parallel import remains unresolved at the
legislative level.

In our opinion, the import of goods by an individ-
ual for personal use cannot be considered a parallel im-
port, since the individual does not intend to introduce
the goods into civil circulation and then derive profit and
income from it. Accordingly, the importance of goods for
personal use does not violate the exclusive rights to the

trademark of the right holder.

LEGISLATIVE INNOVATIONS ON PARALLEL IMPORTS
2022: THEIR IMPACT AND SIGNIFICANCE

In Russia, the parallel import was fully legalized in June
2022 by Federal Law No 213-FZ [16]. P. 3 of Art. 18 of
the Federal Law “On Amendments to Certain Legislative
Acts of the Russian Federation” from 2022 provides that
the use of results of intellectual activity (goods/groups of
goods) which were included in the list established by the
Russian Government, as well as the use of trademarks —
is not a violation of the exclusive rights to results of intel-
lectual activity or means of individualization [17].

By issuing the Decree No 506 the Russian Govern-
ment gave the Ministry of Industrial Trade (hereinaf-
ter — the Ministry of Industry and Trade) the right to
determine the list of goods available for parallel import.
Later, the Ministry of Industry and Trade approved the
list of goods allowed for parallel import [18], which is
edited every month. It is important to note that the list
of goods is exhaustive, so if any product is not on the list,
it is not subject to parallel import. Accordingly, if the im-
porter resorts to the import of goods that are not allowed
for parallel import, he bears responsibility for the illegal
import of products without the right holder’s permission.

In the context of the analysis of legislative innova-
tions on parallel import, it is necessary to analyze the
theoretical component related to the principles of ex-
haustion of the exclusive right to trademarks and then
pay attention to the main conclusions of judicial practice
after 2022.

Before the introduction of the above-mentioned leg-
islative innovations, the regional and national principles
of exhaustion of the exclusive right to trademarks were
in force in Russia. According to the first principle, the
permission of the right holder to sell his products in any
country entails the permission to sell the same goods in
the territory of the union or association, to which that
country belongs. For example, the regional principle
of exhaustion of the exclusive right to the trademark is
established for the EAEU member states. The regional
principle is laid down in clause 16 of annexe No 26 to the



WORKS ON INTELLECTUAL PROPERTY Vour. 45 #2 2023

Treaty on the EEU [19], and in Russia, it is valid under
part 4 of Article 15 of the Constitution. Therefore, when
applying Art. 1487 of the Civil Code of the Russian Fed-
eration should be considered in connection with the in-
ternational legal principle of the exhaustion of exclusive
rights to trademarks [20].

According to the national principle, which is en-
shrined in article 1487 of the Civil Code of the Russian
Federation, it is possible to introduce goods into civil
circulation only after the right holder has started selling
these goods in the territory of the country where the fur-
ther sale of products is supposed. Earlier it was expected
that the import of goods with the right holder’s trade-
mark into Russia to introduce it into a civil transaction is
one of the ways of using the trademark, allowed only with
the consent of the right holder [21]. Accordingly, the im-
port of goods without the permission of the right holder
is a violation of the exclusive rights to trademarks [22].

Due to the adoption of Decree No 506 in Russia, there
is a transition from the regional and national principles of
exhaustion of exclusive rights to trademarks to the interna-
tional principle. According to the international principle, if
a product has started to be marketed in one country, it can
be freely sold in any other state without the permission of
the right holder. Such principle of exhaustion of rights to
trademarks is the least advantageous for the right holder,
as he loses absolute control over the movement and sale of
the goods marked with his trademark.

Thus, it can be stated that in the current political and
economic conditions the establishment of exceptions
and exemptions to the national principle of exhaustion
of rights to trademarks, on the one hand, is economical-
ly justified and forced. On the other hand, on the legal
side, such exceptions are not quite correct in the legal
field. Some scholars confirm that the Government of the
Russian Federation does not have the proper authority to
cancel the regional principle of the exhaustion of exclusive
rights without making amendments to the Treaty on the
EAEU [23]. Moreover, the problem of the innovations on
the legalization of parallel import lies in the uncertainty of
the duration of the introduced exceptions, therefore, it is
difficult to predict how the legalization of parallel import
will affect the economic and legal field [24].

Immediately after the adoption of Decree No 506,
judicial practice on the application of the innovations be-
gan to take shape. Courts made a “group” of conclusions
concerning the impact of the legalization of parallel im-
port on social relations.

For example, a month after the adoption of Decree
No 506, the foreign company Guangdong Funway Food
Co. argued that the contested document violated both
the provisions of the Constitution of the Russian Feder-
ation and the provisions of laws prohibiting the Russian

Government from adopting acts contradicting federal
laws. The court denied the foreign company’s applica-
tion, noting that its claims fell within the competence of
the Constitutional Court since they required an exam-
ination of the constitutionality of the provisions of the
contested Deccree No 506 [25]. It can be assumed that
the foreign company is unlikely to challenge the act ad-
opted by the Government: it is enough to recall the Deci-
sion of the Constitutional Court No 8-P of February 13,
2018, in which parallel imports were found to be legal.

In another case, the Court of Intellectual Rights ex-
plained that Decree No 506 does not have retroactive
force, so it cannot be applied to disputes that arose before
its adoption [26].

An important conclusion about the inadmissibility
of suspending the execution of a court decision in con-
ditions of legalization of parallel imports was made by
the Fourteenth Arbitration Court of Appeal, which left
unchanged the decision of the Arbitration Court of the
Vologda region from 2021. Let us turn to the circum-
stances of the case. The foreign company “Chanel Sarl”
(hereinafter — the plaintiff) appealed to individual
entrepreneur N.M. Ablisimova (hereinafter — the de-
fendant) to recover compensatory damages for illegal
use of trademarks. The defendant, disagreeing with the
decisions of two instances, appealed to the Court of In-
tellectual Rights. The case was considered in a cassation
instance in May 2022.

In the cassation appeal, the defendant first asked to
suspend the proceedings “until the cancellation of the re-
strictive measures against unfriendly countries following
the established procedure”, and then, in a clarified cassation
appeal, asked to deny the rights holder claim as a whole.
Also, the defendant, referring to Resolution No 506, indi-
cated that in March 2022 the Western countries took re-
strictive measures against the Russian Federation. In this
regard, the actions of the plaintiff, who is located in Swit-
zerland, which joined these restrictive measures, “should
be regarded as an abuse of right, which is an independent
ground for refusal to satisfy the claim” [27].

In our opinion, this court case demonstrates the
abuse of rights, not on the part of the right holder, but
on the part of the domestic entrepreneur. The defendant
committed the offence before the legalization of parallel
import but wanted to benefit himself in a difficult foreign
economic situation.

ADVANTAGES OF THE LEGALIZATION
OF PARALLEL IMPORTS

The legalization of parallel import is a forced response to

the withdrawal of foreign companies from the Russian
market. Parallel import does allow consumers to enjoy all
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the benefits that were freely available before the sanctions.
Nevertheless, the researchers on this topic are debating
how justified is the legalization of parallel import in the
Russian Federation. We suggest that we first turn to the ar-
guments presented by supporters of parallel import.

Firstly, the supporters of parallel import believe that
its legalization will lead to saturation of the market with
all the goods that consumers need. Almost every month
the list of goods for parallel imports is supplemented. Ini-
tially, the list included such goods as perfumes, clothes,
shoes, watches, appliances, vehicles, electronics, metals,
and fuel. The list included products from Apple, Sam-
sung, Mitsubishi, Renault, Tesla and Toyota. Thus, since
February 2, 2023, the list was supplemented by many
brands of toys, games, as well as sports equipment. It is
such brands as Adidas, Manchester United, Real Madrid,
Disney, DC Comics and Marvel [28]. BMW products
were also added to the list. However, although on No-
vember 2, 2023, the Ministry of Industry and Trade add-
ed Marvel, Disney, Pixar and DC Comics to the list of
products allowed for parallel import, Russian consumers
will not be able to watch foreign films in cinemas. The
thing is that in terms of Art. 1263 of the Civil Code, cine-
matographic works, as well as TV and video films — are
audiovisual works. According to the Commodity No-
menclature of Foreign Economic Activity of the EAEU,
audiovisual works are not recognized as goods [29].
Therefore, they cannot be included in the list of goods
for parallel import.

Secondly, the legalization of parallel import contrib-
utes to the development of a competitive environment
in the market. In the case of parallel import, the import-
er’s actions in coordinating the importation of goods are
considerably reduced: he does not need to obtain the
consent of the official right holder. Consequently, there
is an opportunity to import a huge list of goods and even
those which previously were impossible to deliver to
the Russian Federation. The expansion of the range on
the consumer market will lead to increased competition
among manufacturers, marketplaces, and retailers. It is
known that increased competition leads to an improve-
ment in the quality of goods, to offer more favourable
conditions to the buyer.

Third, the legalization of parallel import can reduce
the number of counterfeit products on the market. Of-
ten, infringing goods are sold at a lower price than the
original, which is attractive to the consumer. With paral-
lel import, firstly, one can import original goods without a
long chain of approval with the right holder, and secondly,
the consumer will more often choose the original product
than the counterfeit, because there will not be a strong cost
gap. Moreover, sellers are not profitable to sell counterfeit
goods anymore — article 16.1 of the Code of Adminis-
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trative Offenses of the Russian Federation still provides
responsibility for the illegal movement of goods across
the border of the Customs Union [30]. In the case of le-
galized parallel import, there is no such risk for the seller.
Fourth, the introduction of the international regime of
exhaustion of rights to means of individualization can have
animpact on the price factor of the products offered. Large
foreign brands have different pricing policies depending
on the country where the goods are imported. The pricing
policy depends on the economic situation in the country
as a whole, the development of the market segment, and
consumer demand for a particular product [31].

RISKS OF LEGALIZATION OF PARALLEL IMPORT

The legalization of parallel import does not contain any
risks for the consumer. For the average buyer, nothing
will change from whether the goods are sold by an offi-
cial distributor or by an entrepreneur who imports goods
through parallel import. After all, parallel import, exactly
as it is presented by the legislator and the scientific com-
munity, is the import of original goods. It does not mat-
ter to the consumer whether the goods were imported
through parallel import or an official distributor, while
what matters to the consumer is the result — the origi-
nality of the product.

The other side of parallel import is related to the
buyer’s servicing guarantees. Previously, when products
were imported into the territory of the Russian Feder-
ation through an official representative, it was he who
undertook the obligation to provide repair services for
the products. In the case of official import, the manu-
facturer itself established the period of warranty service
of the product, in the event of its breakdown. The man-
ufacturer formed a fund for devices and spare parts that
may be needed for repairs and then brought them to the
country where the goods were sold. The official distribu-
tor worked directly with the manufacturer of the goods
and did not incur any additional costs for repair services
[6]. With the legalization of parallel import, the chain
of interaction between the consumer, the seller and the
service provider has significantly changed. Now in the
territory of the Russian Federation, the official manufac-
turer “does not plan” to service the repair of the product
in case of its breakdown, since the manufacturer has left
the country and it is no longer profitable to invest in the
economy.

In this regard, entrepreneurs who sell products im-
ported through parallel import have to assign a warranty
period and enter into contracts with service centres for
the products themselves. Thus if the consumer discovers
a defect in the goods, the retailer is responsible for it with
its funds.
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In respect thereof, it is incorrect to affirm that paral-
lel import will significantly reduce the prices of imported
goods. Many marketplaces and retailers can leave prices
at the same level, as their personal warranty costs for de-
vices will increase.

This position is confirmed by statistical data. In
practice, price differences are not as significant as they
are represented in theory. It is noted that the decrease in
prices for such categories of goods as clothes, shoes, and
TV sets can be from 3 to S %, which is insignificant. Con-
cerning the reduction of prices for premium goods — it
can range from 8 to 10 %, but as Radaev (2011) points
out, it will have practically no effect on consumer activity,
because the share of global brands in Russia is generally
low [32].

Among the advantages of the legalization of parallel
import is often referred to as an increase in the range of
goods in the market, since entrepreneurs will be able to
supply products that were previously banned for import
into Russia by the rights holder. However, Russian soci-
ety can already observe the opposite effect of this thesis.
In April 2023 news that Russian stores faced a shortage of
board games “Monopoly” and also there is a shortage of
games UNO and “Scrabble” [33]. The issue with the sup-
ply of board games is quite challenging, as they all have
to be translated into Russian. If technology is arranged
so that in any country users can choose any language of
the interface, then with board games, unfortunately, such
a setting is impossible. Thus, the legalization of parallel
import will not work, because it requires additional lo-
calization of the product, in the case of board games —
a trivial translation into Russian. As a result, the goods
will not appear, but disappear from the Russian market.

The next risk of the legalization of parallel import is
related to secondary sanctions. If it turns out that ship-
ments of sanctioned goods are sent to Russia, even if not
directly, manufacturers can be subjected to personal sanc-
tions [34]. For example, in March 2023, Turkey stopped
the transit of sanctioned goods through its territory to
Russia. Turkey’s customs system blocked the clearance
of sanctioned goods. Many experts believe that the sus-
pension of parallel imports through Turkey was due to
pressure from Western countries. So far, this problem is
not acute and there has been no precedent for a complete
suspension of the transit of sanctioned goods to Russia.
However, it is impossible to predict how much pressure
will affect parallel imports in the future.

CONCLUSION
The issue of parallel import has become even more cru-

cial in the context of international sanctions imposed
on Russia. Parallel import implies the import of original

products introduced into civil circulation by the rights
holder in the territory of his state. In this connection, the
consumer should not be concerned about the deteriora-
tion of the quality of the goods, the risk can only be asso-
ciated with the quality of warranty service.

If in the beginning, the positive effect of the legaliza-
tion of parallel import was visible, namely the increase
in the number of young entrepreneurs, the entry of new
goods into the Russian market, and the reduction in the
cost of these goods, now consumers can observe the man-
ifestation of its negative aspects. More and more experts
are voicing the opinion that the prices of products of par-
allel import will soon increase or return to their previous
levels. The supply of those goods for which localization is
required, for example, trivial translations into Russian, is
beginning to be disrupted. As for the emerging practice,
the courts are trying to maintain a balance of interests
and not to “give in” to domestic entrepreneurs who abuse
the law.
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AnHoTauMs. Mbl X1BEM B 3noxy UMdppoBOM TpaHCPOpMa-
. MHOTME ydeHble CUMTAIOT, YTO CETOAHS YENOBEYECTBO
nepexmBaET YETBEPTYIO MPOMBILLIIEHHYIO PEBOIIOLMIO.
Mepeasi npon3sowna nocne oTKPLITUS SHEPrUK NApa, BTO-
pasi — C BHeAPEHMEM KOHBeWepa, TPEeTbs ciy4unacs bna-
roAaps Co3aaHMio Komnbiotepa. PyHAAMEHTOM HeTBEPTOM
CTANO BO3HUKHOBEHME LUPPOBBIX TEXHONOTHIA.

Undpoeas TpaHcpopmaums npusena k NosereHUo
KOQYECTBEHHO HOBbIX OBLLECTBEHHBIX 61Ar, B3AUMOAEHCTBIME
C KOTOPLIMM POXAAET HOBblE NPABOOTHOLWEHMs. HoBble
06beKThl JAHHbBIX OTHOLLEHMH, B CBOIO O4EPEb, TAKXKE
HY>XAQIOTCS! B TPABOBOM PEryiMpoBaHMU. Tak, MHpopmaLu-
OHHOSI TPAHCPOPMALMS MOBIMANA HA BBICTPbIA POCT PIHKA
UMPPOBON MHTENNEKTYANbHOM COBCTBEHHOCTH, 3HAUM-
TENbHO yBENNUYMBASA GUHAHCOBbIE OKTUBbI BAALESbLEBR STUX
obbekTo. OFHAKO TAKOE CTPEMMTENBHOE MOSIBNEHWE PA3-
JIMYHBIX OBBEKTOB, CO3AAHHbIX MHTEMNEKTYANbHBIM TPYAOM
B LUMPPOBOM Cpefe, TaKXKe CnocobCTBOBANO PA3MUYHBIM
3n10ynoTpebneHnsmM 1 MPABOHAPYLLEHWSIM B CBS3M C OT-
CYTCTBMEM HETKOTO NMPABOBOTO perynposanus. OaHWUM 13
TAKMX BbICTPO Pa3BMBAIOWMXCS OBLEKTOB CErOAHS SBASIOT-
csi HeB3aMMo3ameHsiemble TokeHbl NFT. MepBbiMM B MCMOSb-
soBaHuu NFT BbICTynunu npeanpuHMMaTenn TBOPYECKOM
MHIYCTPMM, KOTOPbIE CTPEMMIIUCH MOBLICUTb CBOM AOXOLEI
M HOMTU HOBbIE CMOCOBLI B3AMMOZENCTBUS C NMOKYNATENSAMM.
HecmoTps Ha BbICTPbIA POCT NOMYASPHOCTH, BbINM BbICKA -
3QHbI OMACEHMS MO NOBOY 3AKOHHOTO BAGAEHMS OKTMBAMM
NFT 1 pacnpocTtpaHeHms cnekynsiumi 1 MOLEHHUYECTBA,
cBs3aHHbix ¢ Toprosnei NFT.
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Abstract. We live in the era of digital transformation. Many
scientists believe that today we are experiencing the fourth
industrial revolution. The first of these happened due to the
discovery of steam energy, the second with the introduction
of the conveyor, the third happened thanks to the creation
of a computer. The foundation of the fourth was the
emergence of digital technologies. Digital transformation
has led to the emergence of qualitatively new public
goods, inferaction with which also leads to the emergence
of new legal relations. New obijects of these relations, in
turn, also need a certain legal regulation. Thus, information
transformation has influenced the rapid growth of the digital
intellectual property market, significantly increasing the
financial assets of the owners of these objects. However,
such a rapid emergence of various objects created by
intellectual work in the digital environment has also led to
various abuses and offenses due to the lack of clear legal
regulation. One such fast-growing entity today is non-
fungible NFT tokens. The first to use NFTs were creative
industry entrepreneurs who sought to increase their income
and find new ways to interact with buyers. Despite the
rapid rise in popularity, concerns have been raised about
the legal ownership of NFT assets and the prevalence of
speculation and fraud associated with NFT trading.
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AA;[ PAcCMOTpeHHMsI ellje OAHOTO BBI30Ba, C KOTOPHIM
CTaAKHBAIOTCSL B IIpoLjecce 060pOTa IpaB MHTEAAEKTY-
aAbHOI cobcTBenHoCTH B nudposoit cpeae (LIC), me-
06XOAMMO 6OA€e AETAABHO PAacCMOTPETb caM OODBeKT
HHTEAAEKTYaAbHO! cobcrBeHHOCTH. IToyemy BoOOme
mpousBeAeHHs, pasMemeHHble B L[C, HaxopsTcs mop
3aIUTON IIpaBa MHTEAAEKTYAABHON COOCTBEHHOCTH
(UC)? Aast Toro 4TO6BI MpOHM3BeAeHHEe GBIAO MpPH3HA-
HO oxpansieMsiM o6bekToM FIC, OHO AOAKHO OTBedaTh
YCTaHOBAEGHHBIM 3aKOHOM KPUTepHsM: 1) AOAKHO 6bITh
npeaycmorpero 'K P® xak pa3sHOBUAHOCTD Pe3yABTaTOB
MHTeAAeKTyaAbHON AesTeabHOCTH (PUIA) (cT. 1225);
2) AOAKHO GBITh PE3yABTATOM TBOPYECKOTO TPYAA TPask-
panuHa (1. 1257); 3) AOAKHO 6BITh TIPEACTABACHO B Ka-
Koi-Au60 o6bexTHBHOM Ppopme (L. 3 cT. 1259); 4) Aoaxk-
HO He 3aBHUCETb OT AOCTOMHCTB U HA3HAYEHHS, a TAKKe
oT crocoba ero Boipaxenus (1. 1 cr. 1259); S) moxer
OBITH KaK 0OHAPOAOBAHHBIM, TaK U HEOOHAPOAOBAHHBIM
(m. 3 cr. 1259); 6) He AOAKHO IepeiiTH B 06IecTBeHHOe
pocTosirme (cT. 1282); 7) He AOAKHO 6BITh MCKAIOUEHO
3aKOHOM H3 IPaBOBO¥ oxpanbl (mopm. 1-4 m. 6 cr. 1259).
Takum o6pasom, aro6oe pasmemenHoe B LIC opurunass-
HOe IIPOU3BEeACHHUE, CO3AAHHOE YEAOBEKOM, AIIPHOPH SIB-
AsleTCsl OXpaHseMbIM 00bexToM pasa VIC.

Asropom mpoussepenust (PYA) sBAseTcs «rpax-
AQHUH, TBOPYECKUM TPYAOM KOTOPOTO CO3AAH TAKOH pe-
syabrar> (1. 1 cr. 1228 TK P®). Toabko aBTOpy MOXeT
IPHHAAAEKATD BeCh KOMIIAGKC MHTEAACKTYAABHbIX ITPaB
B OTHOIIEHUH IPOUBBEACHHUS: HCKAIOUUTEABHOE IIPaBO,
AWYHbIe HeMMYIeCTBeHHbIe IIPaBa U MHbIe MHTEAAEKTY-
aabHble npaBa (cr. 1229, 1255 TK P®). Ecau aBrop ot-
9y)KAQET UCKAIOYHTEABHOE IIPAaBO AUOO OHO IIEPEXOAUT
I10 3aKOHY K HHBIM AHIIaM, IIOCAEAHUE CTAHOBSITCS IIPABO-
obaapareasvu (cr. 1229, 1255 'K P®). CoorBeTcTBeH-
HO Cy6’beKTaMI/I PUA B nudposoit cpeae MOryT OBITD
IPOCTBbIe TIOAB30BAT€AM HHTEPHET-PecypcoB, aBTOPBI
[POU3BEAECHHI, IPABOOOAAAATEAN U T.A.

PaccMOTpuM, 4YTO TPOUCXOAUT C IIPOU3BEACHHEM
B IIPAaBOBOM IIAQHE, KOTAQ aBTOpP pa3MelaeT ero B KH-
TepHeT-cpeae. Ha camoMm aeae paHHOe AeficTBHe He He-
CeT HUKAKUX MPABOBBIX IIOCACACTBHI M HUKAK He BAMISIET
Ha aBTOpCKHe IIpaBa IpousBeaeHus. IIpaBoobaapaTeAs,
06Aapas Bceil IOAHOTOM MCKAIOYUTEABHBIX IIPaB, MOXKET
OCYII[eCTBASITh TaKHe AeHCTBUS, KaK CKAYUBAHUE IIPOU3-
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BeaeHns u3 1JC Ha mepcoHasbHOE ITHMPpPOBOE YCTPOH-
CTBO, pa3Melnenue npousBeaeHust B LIC aas Bceobmiero
AOCTYIIa, KOITMPOBaHNe IPOU3BEACHHS], BHECEHHEe H3Me-
HeHHIl B CKaYaHHOe IPOM3BEACHIE, MOXeT IePechIAATh,
CBOe MPOU3BEACHHE, ACAUTBCS UM C APYTHMH [TOAB30Ba-
TeASMH, HHBIMU <«TPeTbUMH AULAMU>» U T.A. [Ipoana-
AUBHPOBAB CYIeCTBYIOL[He IPABOBble HOPMbI, MOXKHO
YCTaHOBHUTB, YTO AASL COBEPIIEHUS AFOOOTO U3 Iepednc-
ACHHBIX AEHCTBHI HEOOXOAMMO IIOAYYHTH COTAACHe Ha
3TO MPABOOOAAAATEAS] CACAYIOLIUME CIIOCOOAMH: 3aKAIO-
YeHHe AUIEH3MOHHOIO AOTOBOpPA B IHCbMEHHOM popme
(ct. 1286 TK P®); 3akAroueHHe AHIIEH3HOHHOTO AOTO-
BOpa B YIpPOIEHHOM TNOpsAKe (OTKPHITas AHMIEH3H,
cr. 1286.1 TK P®); my6audno cAeAaHHOe MPaBoO6Aa-
AaTeAeM 3asIBAEHHE «O MPeAOCTABACHUH AOOBIM AHIIAM
BO3MOXHOCTH 0e3BO3ME3AHO HCIIOAB30BATh IIPHUHAAAE-
JKaIlfiie eMy IPOU3BeAeHHe HAYKH, AUTEPATYpPbl MAU UC-
KYyCCTBa AMO0 0OBEKT CMEXXHBIX IIPaB HA OIPEAEACHHDIX
uM (mpaBoo6AapaTeAEM) YCAOBUSX U B TeYeHHe YKa3aH-
HOTO MM CpOKa>» (ct. 1233 TK P®). 3asBAeHIe AOAKHO
COAEPIKATb CBEACHHS, TO3BOASIIONINE UACHTHPHITIPOBATD
IPaBOOOAAAATEAS M IPHHAAASKAIIVE eMY [IPOU3BEACHHE
HAM 06beKT cMexHbIX npas (a63. 3 1. S cr. 1233 TK PO).
HeAb3st HCIIOAB30BAaTh COOTBETCTBYIONIUI PE3YABTAT UH-
TEAAEKTYAABHOM AESTEABHOCTH 0e3 COrAacHs IpaBoob-
AAAATeAs], 32 UCKAIOYEHHEM CAyYaeB, IIPeAyCMOTPEHHBIX
I'K PO®. Vcnoab3oBaHue IpOM3BEACHHS 0e3 cOraacus
aBTopa (IpaBoO6AaAaTeAs]) BA€UET MPEAYCMOTPEHHYIO
I'K PO u Apyrumu 3akoHamu (HampuMep, YTOAOBHBIM KO-
AekcoM P®) OTBEeTCTBEHHOCTb.

ITpaBoMepHOe pasMeljeHHe B MHTepHETe IIPOU3Be-
aerus (ct. 1273, 1274 TK P®) sBasieTcs 0653aTeAbHBIM
YCAOBHSM 3aKOHHBIX ACHICTBHI C IIPOU3BEACHUSMU B HH-
tepHere. [TokasaTeaeM IpaBOMEPHOCTU MOXKHO CUUTATD
3HAK OXPAHbI aBTOPCKOT'O IIPaBa, yKa3aHHe aBTOPCTBA HAU
yKa3aHUe paspelleHus aBTOPa Ha UCIIOAb30OBaHUE IIPOU3-
BeaeHus. IToAyyaeTcs, 94TO IPU OTCYTCTBUH ABTOPCKOIO
3HAKA MOXKHO CYUTaTh, YTO IIPOHM3BEACHHE HAXOAMTCS
B OOILIIECTBEHHOM AOCTOSIHUM MAM PasMeljeHO B MHTep-
Here He3akoHHO. OpaHako, coraacHo ct. 1271 'K PO, uc-
IIOAb30BaHMe 3HAKA OXPAHBI ABTOPCKOTO IIPaBa — IIPaBO
aBropa (mpaBoob6aapareas), a He ero obs3aHHOCTD. Ta-
KUM 06Pa3oM, IIOAb30BATEAI0 IPAKTHIECKH HEBO3MOXKHO
OIIPEAEAUTD, SIBASIETCS] AU Pa3MelljeHHAs B UHTepHeTe HH-
$opMalus IpaBOMepHOXL.

CeropHsI MHOXXeCTBO aBTOPOB IIO BCEMY MHpPY HC-
HOAB3YIOT LUPPOBYIO CpeAy Kak IIPOCTPAHCTBO PACIIPO-
CTpaHeHUs] CBOUX IpousBepaeHuil. [Ipu aToM pasexo He
BCe U3 HUX MCIIOAB3YIOT 3HAK aBTOPCTBA, H AQXKe He Bce
YKa3bIBAIOT COOCTBEHHOE UMSI MAM IICEBAOHUM. Takke
aBTOPHI TIPH pasMellleHHU CBOHUX NpousBepeHuit B L]C
He BCETAQ IIPEAOCTABASIIOT IIOAb30BATEASIM HHCTPYKIIHIO,
KaK MM CTOHT IIOCTYIATh C ITOAyYeHHOH MHpOpMAIiHedl.

W B ieaoM, mOHMMaHME O TPAaBOMEPHOCTHU HCIIOAb3yeMO
uHPOPMALIUU OCTAETCS 32 TPAHDI0 MHPOPMUPOBAHHOCTHU
noab3oBareaeit [7]. 1 AaXe ecAU MOAB30BATEAU UHTEP-
HeTa 3aXOTAT IIOAYYUTb AMIIEH3HMIO Ha MCIIOAb3OBaHUE
IIPOM3BEACHHS], TO HAUTH €r0 aBTOPA U 3aKAIOYUTD C HUM
AOTOBOP B COIAACHH CO BCEMH TPeOOBaHUSIMU IIPAKTHYE-
CKHM HeBO3MOXHO. CKAQABIBAETCSI CUTYaLUsl, IPH KOTO-
PO aBTOPBI IIPOAOAXKAIOT pasMelljaTh IPOU3BEACHHS, He
CObAIOAAST YKA3aHHBIX TPeOOBAHMUIL, A IIOAB30BATEAH, HE
MMes BO3MOXXHOCTH YCTaHOBHUTD IIPAaBOMEPHOCTD pa3Me-
I[eHHUs MPOU3BEACHHUS, POAOAKAIOT HCIOAB3OBATb €ro
B CBOUX 1IeAsix. MOXXHO CKa3aTb, YTO IOHSITHE 3aKOHHO-
CTH B AQHHOM CAyYae IPAKTUYECKU OTCYTCTBYET, OKOAO
70 % moAb3oBaTeAell B3aUMOAEHCTBYIOT C UH$OpMaLueit
HeIpaBOMEepPHO. B cBA3M ¢ 9THM C KaXKABIM FOAOM pacTeT
KOAMYECTBO 3A0YIIOTPebAEHHII B HHTEPHETE, Bce OOAbIIe
IIOAB30BATeACH IMOAYYAIOT AOCTYII K HEIIpaBOMEPHO pa3-
MelleHHON HHPOPMAIHHU, ¥ C KOKABIM TOAOM HX YHCAO
YBEAMUHBAETCS. ITO B IIEPBYIO OUEPEAb CBHACTEAbCTBYET
O HEAOCTATOYHOM IIPAaBOBOM PeryAMpOBAaHHM OTHOIIe-
Huil B uHTepHeTe. Kak yxxe 6p1a0 oTMeveHO, udppOBHU-
3aLust POHUKAA BO BCe Cdepbl XKU3HU 00IeCTBa, B TOM
qrcAe U B cPepy UCKYCCTBA — BO3HHK PpeHOMEH «IH$-
POBOTO HCKYCCTBa> (crypto art).

CeropHss 60ABIIOE KOAMYECTBO HEMATEPHAABHBIX
00BEKTOB HAXOAST CBOE BbIpOXKeHHe B LIUGPOBOI Cpeae.
3HAYUTEABHO BHIPOC PHIHOK OHAQIH-HCKYCCTBA, KOTOPBII
IIOTIOAHSETCA He TOABKO IIUPPOBBIMHU KOIMSMHU MaTepH-
AABHBIX OOBEKTOB, HO M OOBEKTaMU, He UMEIOIUMU Ma-
TepHUAABHBIX AaHAAOTOB U CYIIIeCTBYIOMIMMH TOABKO B LIU}-
poBoit cpepe. PesyAbTaTpl TBOPYECKOH AESITEABHOCTH,
AOCTYIIHBIE AASl BCeOOIero 06O3peHMs MOCPEACTBOM
HX TPAHCASIIIMU B ”HPOPMAIJMOHHOM CpeAe, Ha3bIBAIOTCS
1udpoBeM HcKyccTBoM. Ha AaHHBIN MOMEHT B 3aKOHOAQ-
TEAbCTBe ellle He 3aKPeIlAeHO eAUHOe IIOHNMaHue ITU(po-
BOTO HCKYCCTBA, [IO9TOMY B AHTepaType pasHble aBTOPBI
IIPEAAATAIOT Pa3AMYHbIE MIOAXOABI K AAHHOMY ITOHSITHIO.
B saBucmMocT OT Crocoba CO3AQHHS IIPOU3BEACHHI
1uppoBOe UCKYCCTBO MPEAAATATCS PACCMATPHUBATDh KAk
[OAyYAIOI¥ie BOIAOLIeHHe B KHOEPIPOCTPAHCTBE MaTe-
PpHAAbHBIE Pe3yABTATHl HHTEAACKTYAABHOM ASTEABHOCTH
HAM KaK BHA TBOPYECKOH AeSITEABHOCTH deroBeka (ocy-
IeCTBASIEMOM MTOCPEACTBOM HCIIOAB30BAHUS PAa3AUIHBIX
TEXHOAOTUMECKHX YCTPOWCTB), B pe3yAbTaTe KOTOPOIi
CO3AQIOTCSI HEMAaTePUAAbHbIE 00BEKTHI KYABTYPBI, CyIlje-
cTBymomue B Kubeprnpocrpancrse. To ecTh mpousBeae-
HUS ITUPPOBOrO HCKYCCTBA MOXKHO PAcCMAaTPHBATh KaK
«onudpoBaHHbIe>» U pasMellleHHble B IUPPOBOH cpeae
IIPOU3BEACHHS MaTePHAABHOTO MCKYCCTBA, a TAKXKe M3Ha-
JaABHO CO3AaHHBIE B IUPPOBOI Cpeae TBOpUecKHe Ipo-
usBepenys [8].

B cBs3u ¢ pasBUTHEM TEXHOAOTHH Ha COBpeMeHHOM
apT-phIHKE IOSABASIIOTCA COBEPHIEHHO HHble (GOPMBI
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ucKyccTBa. llosBAeHHE KPHIITOBAAIOTBI M TEXHOAOTHH
6aoxueitn (blockchain) npusean x MacmrabubIM H3Me-
HeHMAM. Bce Jamje MCIIOAB3YIOTCS ABA UP@3BBIYANHO AU-
HAMHUYHBIX [IUPPOBBIX aKTHUBA: CMapT-KOHTPaKTel 1 NFT
(non-fungible token — HeB3auMo3ameHseMble! TOKeHbDL).

AAs Havaaa paccMOTpUM, KaK IPOXOAHUT IPOILiecC
IIOKYTIKM ITPOM3BEACHHH Kpunronckyccrsa. Ceropns
XYAOKHUKH UMEIOT BO3MOXKHOCTD Pa3MEeCTHTD CBOH ITPO-
H3BEACHUS Ha OAHOM U3 HHTEPHET-PHIHKOB, TaKHMX KaK
SuperRare, Foundation, OpenSea, Origin, Rare, Known,
Nifty Gateway. CHauaaa aBTOp AOAKEH 3arpy3uTh CO-
3AAHHOE UM IIPOU3BEACHUE UCKYCCTBA B TaAepel0 OAHOM
U3 AaTGOpM, Adsee B GAOKIEHHE CO3AA€TCSI TPAH3AKIIS,
B pe3yAbTaTe 4ero BO3HHMKAET HeB3aUMO3aMeHSIeMbIH TO-
ke (NFT), cBA3aHHBI C NPOU3BEAEHHEM HCKYCCTBA,
U TOKEeH IIepeAaeTCsS B KPUITOrpaduUecKHil KOIIeAeK
XYAOKHHKA. TpaH3aKI[Ms IOAIMCHIBACTCS XYAOXKHHKOM
B IUPpOBOH pOpMe C HCIIOAB30BAHHEM ACUMMETPUIHOIO
MUQPOBAHKS, UTO SBASETCS IIOATBEPKACHHEM YHUKAAD-
HOCTH Ipou3BeAeHMs. TakuM 06pa3oM, TOKeH IPSIMO
CBA3AH C IIPOU3BEACHIEM HCKYCCTBA M II0 CYTH IIPEACTAB-
ASIET COOOM eAMHUYHBIN aKTHB, IIOATBEPIKAQIOIUI ITPaBO
COOCTBEHHOCTHU Ha A€KAIIUIL B €T0 OCHOBE 00BeKT UHTEA-
AEKTYaABHOI COOCTBEHHOCTH. TOBOPSI IPOCTHIM SI3BIKOM,
Aasee mAaTPoOpMa pacIpOCTPaHSET 3arpy>KeHHbIN Paiia
[0 CHCTeMe M paboTa HAYMHAET CBOE CYIIeCTBOBAHIE
B 6ao0KueitHe [9]. Temepp OHa CTAHOBUTCS AOCTYIHOM
AASI IIOKYTIATEACH, & BIIOCACACTBUM €€ MOXXHO OOMEHSITD,
IIPOAATD MAM XPaHHUTD y KOAAeKIfoHepoB. Kak mpasuao,
IIPOMU3BEACHHS MCKYCCTBA IPOAAIOTCS Yepe3 ayKIIMOHbL:
YYACTHHKU TOPTOB ACAQIOT IPEAAOKEHHS, M TEKyIIUi
BAAAEACI] aKTHBA MMeeT BO3MOXXHOCTD IPUHSATDH IIPEA-
aoxenue. Koraa akTuB IIPOAAETCS, COOTBETCTBYIOIIME
TOKEH HAIIPSMYIO IIePeBOAUTCS B KOIIEAEK IOKYIIATeAs,
a COOTBETCTBYIOIIAS IleHa B 9dHpe — KPHIITOBAAIOTE,
HCIIOAB3YE€MO1 B OAOKUETIHE.

HTak, 03HaKOMHBIIHCD C MPOCTHIM ONHCAHUEM IIPO-
recca 06OpOTa KPHUITOMCKYCCTBA, HEOOXOAUMO AQTh
OIpeAeAeHHS CAeAyIomM moHsaTusM. Kpunro-apr —
HaIpaBA€HUe B COBPEMEHHOM H300pa3sUTEABHOM HCKYC-
CTBe, HCIIOAB3YIOIlee TEXHOAOTHIO OAOKUelH B dpopMmare
HeB3aUMO3aMEHSEeMOIo TOKeHa. B cBA3M ¢ HOBU3HOM
U OTCYTCTBHEM IIMPOKOTO PACIpPOCTPaHEHHs B Ipak-
THKE IT0 TIOBOAY OIPEACACHHS] AAHHOTO BHMAQ MCKYCCTBa
HO-TIpeXXHEMY BEAYTCs CIOphL. TokeH — 9TO eAMHHIA
ydeTa, He SBASIOINAACS KPUIITOBAAIOTOM, CKOpee 3aMe-
HUTEAb I[eHHBIX OyMar B UGPOBOM MHUpE, YIIPABASETCSI

! Hee3anmo3ameHsemMocTb 03HaYaeT YHUKQANIbHOCTb U HEBO3MOX-

HOCTb 3aMeHbl oaHoro obbekTa apyrm. Kaxasiit NFT cogepsxmt
UMPpPOBYIO NOAMMUCH, KOTOPAS AENAET TOKeH yHMKanbHbIM. NFT
SIBASIOTCS LUMPPOBLIMM OKTUBAMM M MOTYT CYLLLECTBOBATH B BUAE
botorpaduit, Buaeo- 1 ayanodainos, a Takxe B Nobom apyrom
umdpposom popmarte. — [Tpumey. pea.

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

CMapT-KOHTPakTOM. TOKeHH3aLHs IO3BOASIET IIPeob-
Pa3oBaTh PeaAbHYIO Bellb B COBOKYITHOCTb TOKEHOB —
dacreil MPpoBOro 06beKTa, MpaBa Ha KAKAYIO TAKYIO
COCTABASIIONIYI0 MOTYT CTaHOBUTCS OTAEABHBIMH IIPEA-
MeTaMH CACAOK IPAKAAHCKOro obopora [4].

Ilepea AaABHEHIIMM pacCMOTpEHHMEM TeMbl HeB3aH-
MO3aMeHsIeMbIX TOKEHOB Ba’KHO CAEAATbh OTOBOPKY, UTO
IOHSITHE <TOKeH>» MHOTO3HauHO. B TexHoAormm pac-
npepeaennoro peecrpa (distributed ledger technology)
B IeASX pAaCIIMpeHUS BO3MOXKHOCTEH IIOAb30OBaTeAeH
U TIPUOOpeTEHNSI AOTIOAHUTEABHBIX QYHKIIUI TOKEH CTaA
HCIIOAB30BAThCSl B KAUECTBE YCAOBHBIX ITAATEXKHBIX €AH-
HuIl. PasAMYHBIME IPaBOBBIMU CHCTEMAaMU ObIAQ IIPOBe-
AeHa KAQCCUQUKAL¥ISI TOKEHOB, IIPH 9TOM HanboAee II0-
OYASPHBIMU CTaAM KAAQCCHQUKAITMH, OCYIeCTBACHHBIE
Komuccueit no nennsmv 6ymaram u 6upxam CIIA (The
United States Securities and Exchange Commission, aa-
Aee — SEC; B oCHOBe 9TOM KAACCHPUKALIUH ACKHUT OLeH-
Ka SKOHOMHYeCcKoi QyHkumu TokeHoB) u CAyx60it o
HaA30py 3a gpuHaHCOBbIMU pbrHKamu LlIBeitapun (Swiss
Financial Market Supervisory Authority, pasee —
FINMA; aTa Kaaccu$ukaiusi OCHOBaHA HAa CXOACTBE
TOKEHOB € LieHHbIMU Gymaramu). Vcxoast us aToro oHu
PasrpaHUYMBAIOT CYLIECTBYIOLIYE TOKEHbI H CACAYIOIIIHe
KaTeropuu: moTpeburesbckre (yTHAMTAPHbIE) TOKEHDI,
TOKEHBI-aKTHBBbI, TIAQTEXKHbIE TOKEHBL.

C nosiBAeHHMeM OAOKYeiHA TOKEHH3AILsl CTaAd AO-
CTyIIHA IIOAb30BaTeAsIM. BAOKYelHH — BBICTpOEHHAs IO
OIIpeAeACHHBIM IIPABHAAM HellPePBIBHAS [TOCACAOBATEAD-
Hasl LjerodKka 6AOKOB (CBASHBIN CITMCOK), COAEPKAIIMX
uHpopmanuio. EcAM ONMChIBATh 9TO MPOCTHIM S3BIKOM,
TO 9TO OIpeAeAeHHbIe OAOKH, KOTOPbIE CBSI3aHBI LIel0Y-
KaMH CHHXPOHH3HPOBaHHO. Kaxpas TpaH3akiius, KOTo-
Pas UCIIOAB3YeT Ty TeXHOAOTHIO, ACHCTBYeT KaK HOBBIH
0A0K B Ijerouxe TpaHsaknuil. Kaabril OAOK COAEPIKUT
CBOIO COOCTBEHHYIO XeII-CyMMY H XeIl-CYMMY IPeABI-
Aymero 6aoka. PacripeseAeHHBI peecTp IO3BOASIET
MIOKYTIATEAI0 OTCAEKHBATh HMCTOPHIO TPAH3aKIMA B OT-
HoIleHnH mprobperaemoro o6vekra. Ocobyro cremeHs
3amuUTEl MHGOPMAIIHSA [IOAYYAeT B PE3YAbTaTe TOIO, YTO
OHA PaCIpeAeAseTCs CPa3y Ha HECKOABKO KOMIIBIOTEPOB,
II03TOMY AQHHBIE IPAKTHYECKH HEBO3MOXKHO YAAAMTD
HAU H3MEHHTb.

Mrtak, 6AOKYeHH — 9TO 0COOBIM 06pPa3oM CTPYK-
TYpPHPOBAaHHOE XPAHHAMINE AAHHBIX B PacIPeACACHHOH
ceru. Tpansaxiuu B 6AOKUEIHHE IIPOHCXOASIT MEXKAY ABY-
MsI CTOpOHAMH 0e3 IIOCPEAHHKA, UTO AAeT OIpeAeAeH-
Hble IpeuMyIecTBa. boAaee TOro, B OCHOBe TeXHOAOTUH
OAOKYEHH A€XAT TAaKHe IIPUHIIUIIBL, KaK AeLieHTpaAu3a-
IT¥s1, IPOBEPSIeMOCTh M aHOHUMHOCTD. COTAACHO OTYeTy
BceMupHOro aKOHOMHYECKOTO $popyma, OAOKUENH Ipe-
AOCTaBASIET TaKHe BO3MOXXHOCTH, KaK CO3AAHMeE IIPO3pad-
HbIX P2P-TpaHsakiuil, cMapT-KOHTPAKTHI, 9¢p$eKTUBHOE
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rieHoo6OpasoBanue 1 T.A. OAHIM U3 HanbOAee SBHbIX IIpe-
HMYILeCTB, KOTOPBIE CTAAM AOCTYIIHBI OAQrOAQpS TEXHO-
AOTHH OAOKYETH, SIBASIETCsI ObecIIedeHre aHOHMMHOCTH
1 6e30I1aCHOCTH TPAH3AKIIUI.

NFT — aro Tun nudpoBoro cepTuHKaTa, CTPOKH
IHCAOBOTO KOAQ, YAOCTOBEPSIIOIErO IIpaBa Ha 0OBEKTHI,
BTOPOI 9K3eMIIASP KOTOPBIX He MOXeT OBITh IIPU3HAH
HMOAAMHHBIM. VIMeHHO 0Aaropapsi CBOeil YHHKAABHOCTU
NFT sBasrorcss Hanboaee 6e30macHbIM CIIocoboM obe-
CIIeYeHHs ITPaBa AASL TPOM3BEASHHI HCKYCCTBaA.

ApT-006DbeKT, yIaCTBYIONHUIL B IPAXKAAHCKOM 060po-
Te C IIOMOIIBIO TEXHOAOTHH OAOKUEHH, MOXKeT IIPUHUMATD
$opMy peaAbHOTO 00BEKTa, KOTOPBII CYILIECTBYET B MUPE
Bemett. B arom caygae NFT copepixur nH$popManio o6
3TOM IIpeAMeTe — KapTHHe, CKYABNIType M APYTHX Be-
IJaX, MMEIOIHX LeHHOCTb M CYL]eCTBYIOIUX B QpU3HJe-
ckoit popme. IIpu o6pamennn takoro NFT, kak mpasuao,
3aKAIOYAETCSI AOTOBOP 00 OTUY>KACHUH HCKAIOYUTEABHDIX
IIPaB MAM COCTAaBASIETCS] AMIIEH3UOHHBIN AOTOBOD.

Apyras rpymnma creHepupoBaHHbIX TOKeHOB NFT —
9TO Te, KOTOpbIe HEMOCPEACTBEHHO BKAIOYAIOT B Cebs
00BeKT 1PpOBOTO HCKyccTBa. B aTOM cayuae paboTa
IIOAHOCTDBIO 3arpy’KaeTcsi B OAOKYeHH. DTO CaMOCTOS-
TeAbHble PabOThl Ha OAOKYEHHE, M UX 4aCTO Ha3bIBAIOT
paboTaMu Hap LIEIOYKOH OAOKOB (onchainworks). ITo-
SKAAYH, 9TO €AMHCTBEHHBIE ITO-HACTOSIIEMY YHHKAAbHBIE
00beKTbl LUPPOBOrO HCKyccTBA (KPHITOMCKYCCTBA),
B OTHOIIEHHMH KOTOPBIX Ha MOMEHT HAIIMCAHUS HACTOS-
m1efl CTaTbK He OBIAO 3aQHKCUPOBAHO HH OAHOTO CAyYast
HOAAEAKH. VX MOXHO 0OMeHUBATh U [IEPeAABATb APYTUM
AIOASIM TOABKO C IIOMOIIIBIO TEXHOAOTHH OAOKY€iH [4].

Caepyromast 1 HanboAee paclpoCTpaHeHHas TPyI-
IIa — 9TO HeB3aUMO3aMeHsAeMble TOKEHBI, KOTOPBIE COAep-
JKaT TOABKO CCBIAKM Ha MHPOPMAIJOHHBIH pecypc, Ha KO-
TOPOM pa3MelrleHbl 00BeKThI IPPOBOro HcKyccTsa. Ilpu
9TOM TaKO€ [IPOU3BEACHIE MOXKET OBITh CO3AQHO B PeaAb-
HOM MHp€, OCTaBasACh IPH 3TOM LU(PPOBOI KOMUeH, HAU
OBITD HEIIOCPEACTBEHHO PEe3YABTATOM HHTEAAEKTYAABHOM
AESITEABHOCTH, OCYIIECTBASIEMON aBTOPOM B KubepIipo-
crpacTBe. CAeAyeT MOAYEPKHYTH, YTO PEAAbHBIN 00BEKT
uckyccrsa He siBasgeTcss NFT mau ero wacteio. B atom cay-
Jae TOKeH copepuT ToAbko URL-appec, ykasbiBarommit
Ha pasMeleHHe IpeaMeTa udposoro uckyccrsa. Iloxa-
Ay¥, HaHMOOAbBIIIEe KOAMMECTBO IOPHAMMECKUX BOIPOCOB
BO3HHKAET B CBS3HU C IIOCACAHEH IPYIIIION TOKEHOB.

CymjecTByOT 06111Ie TPOOAEMBI, TPAAHIIMOHHO CBSI-
3aHHbIe ¢ KaxkAbIM TunioM NFT. Hanpumep, Ha kakux rmao-
IAAKAX YYACTHHKU IIPOAAIOT U MOKYIIAIOT, KaK obecire-
YUTD IlepeAady HHTEAACKTYAABHBIX ITPaB, KaK OIPEACAHTD
ux 06beM U MHOTOe Apyroe. B actHOCTH, ¢ pasBuTHEM
PBHIHKA HeB3aUMO3aMeHSIeMBIX TOKEHOB YBEAMYHAOCH KO-
AMYeCTBO HAPYIIEHUI HHTEPECOB IPaBOOOAAAATEACH TO-
KeHU3HPOBAHHBIX 00bEKTOB.

Yro e IPOAAOT ¥ MOKYTIAIOT Ha PBIHKE KPUITOMC-
KyccTBa? AAsl OTBeTa Ha 9TOT BOIIPOC HEOOXOAUMO IIPO-
caepnts ucroputo passutust NFT. Kak nmpasuao, orcuer
HayuHAT ¢ 2014 I., KOTAQ B CBA3H C YYaCTUBIIUMUCS CAY-
4asIMU TIOAAEAKH PaboT B IiudpoBoit cpepe Obiaa CO3AAHA
maarpopma Monegraph. Ona cTasa IepBbIM CTaPTAIIOM,
IIPeAOCTaBUBIINM XYAOXXHHUKAM HHCTPYMEHTHI Ha OCHOBE
TEXHOAOTHH GAOKYENH AASL MOHETU3ALUH X LPOBBIX
pabor. [Tpeanpunnmaresb Auua Asm (raaBa KOMIaHUH
Glitch, sanHuMmaromieficss TEXHOAOTHMSMHE, CBS3aHHBIMH
C IpaBamu B IUPPOBOM IOAE) 06BEANHHIACS C M3BECTHBIM
MepuaxypoxxaukoM Kesunom MaxKoeMm Ha xoH$epen-
um Rhizome Seven on Seven 8 Hpio-Hopxe. OcrosHoI
3apadeil pa3pabOTINKOB GBIAO IPEAOCTABACHME 3AIIUTHL
aBTOpaM, pasMeNlalolUM CBOM IIPOU3BeAeHus B udpo-
BOJI CpeAe, I0ITOMY OBIAO IIPHHSITO 3aIHChIBATh H300pa-
>KeHHe 00beKTa B 6A0KueiH. TakuM 06pasoM, 6biaa 3aA0-
>XKeHa OCHOBA, KOTOPAs AO HACTOSIIIEr0 MOMEHTA SBASIeTCS
gactpio peasnsyeMbix NFT. B 2017 r. kommanueit Larva
Labs 6pIA peaAn3oBaH OAMH U3 CaMBIX IIMPOKO H3BECT-
HBIX U y3HaBaeMbIX poekToB — «CryptoPunks>. ITo-
HyASPHOCTb KPHUIITOIIAHKOB B IIEPBYIO O4epeAb OOBSCHS-
€TCsI TeM, YTO OHU IIPEACTABASIIOT COOO OAUH U3 TIePBBIX
IPHMepOB HeB3anMo3aMeHseMbIx TokeHOB B Ethereum.
IIpome rosops, xpunTonanku — 3ro 10 ThicA4 yHH-
KaAbBHBIX CHMBOAOB, CTéHepPUPOBAHHBIX IO CIEIfHAABHBIM
AATOPHUTMaM B CTHAE IHKCeAb-apT. Kpunromanku — aTo
apT-u3obpaXkeHus pasMepoM 24x24 NHKCeAsl, CreHepH-
pOBaHHbIE AATOPUTMHUYECKH. DOABIIMHCTBO M3 HUX —
H300paXKeHHs MApHeH M AeBYIIeK, IOXOXKUX Ha IIAHKOB,
HO eCThb U HECKOABKO 0OAee PEAKHX THUIIOB: O0e3bsIHBI,
30MOM M A@Ke IPUUIEABIBL Y KKAOTO KPHIITONAHKA
€CTb COOCTBEHHAs CTPAHUITA TPOYHASL, HA KOTOPOH ITOKa-
3aHBI €r0 aTPHOYTHI, @ TAKOKE CTATYC BAAACHHS/ TIPOAKH.
CeropHst AI000#1 IOAB30BaTeAb MAATPOPMBI, BBIIIOAHUB
PsIA IIPOCTBIX ACFICTBHIL, MOXKET IprobpecTu cebe cBOero
KPHITTOIIAHKA.

Caeayromee rpoMKoe COObITHE, CBSI3AHHOE C IPOAA-
xkeit NFT, mpousomao, xoraa ocHoBateab Twitter mpo-
AaA cBoi mepBbiil TBUT B Bupe NFT-TokeHa 3a 2,9 MaH
Aoarapos. He MeHee IIMPOKYIO OTAACKy ITOAYYHAQ IIPO-
AQKa KOAAXA II0A HasBaHMeM <«EjepHeBHO: mepBble
S000 amefi» aMepHKAaHCKOTO XypOKHMKA Marika Bun-
KEADMAHHA, PAaOOTAIONEro IOA TBOPYECKHM IICEBAO-
HuMoM Beeple. OTo 6bisa mepBast nudpoBasi KapTHHA,
BbicTaBAeHHasi Ha Topru Christie’s. Xyaoxuuk Maiik
BunkeAbMaHH paboTaA HaA 9TUM IIPOU3BEACHHEM OKOAO
13 AeT, co3paBas IO OAHOM IIUPPOBOI KapTHHE B ACHD,
a 3areM OOBEAVHNB CBOM TBOPEHUS B OAHY KapTHHY.
AyK1MOH 3aBepIIMACS Ha OTMeTKe 69,34 MAH AOAAADPOB.
YHUKAABHOM 9Ty KAPTHHY CAGAAAO HE TOABKO TO, YTO OHA
ObIAQ IIPOAAHA TPAAMIIMOHHBIM AyKIIMOHHBIM AOMOM, HO
1 TO, 9TO 3Ty paboTy MOKHO Ob1AO oraaTuTh B Etherium.
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Kpunrosaatory Etherium («adpupuym> uau npocro
«3up> ), cospareseM KOTOpoil sBastercst Buraamit By-
TepUH, MHOTHe Ha3bIBAIOT HOBBIM ObuTkomHOM. OT ApY-
TUX KPHUIITOBAAIOT OHA OTAMYAETCs TeM, YTO CO3AATeAU
9TOM OAOKYEHH-TIAATGOPMBI IIPEAAATAIOT ee OOMeHHbIe
@AMHHIBI B KA9eCTBe CPEACTBA AAS PETUCTPAITHH CACAOK
C aKTHBAMH MAM AAsI OOMeHa pecypcamu. B wactHOCTH,
OHHU Ha3BaAU dQUP «<KPHITOTOIIAUBOM> AASI HCIIOAHE-
HMs YMHBIX KOHTPaKTOB OAHOPAHTOBOH CEThIO.

INToxynxa NFT paccmarpuBaeTcs kak mpuobpeTreHue
daiira ¢ MeTaAQHHBIMH, 2 He OCHOBHOTO 00BeKTa KaK Ta-
xoBoro. Cpasrenne NFT ¢ moamcaHHbIM 9K3eMIASIPOM
1udppoBOro ob6beKTa UCKYCCTBA He BCErAd KOPPEKTHO.
OTO CBSI3aHO C BHICOKMM PUCKOM PacIpOCTpaHeHUs He-
B3aMMO3aMeHsAeMbIX TOKEHOB, B COAEp)KaHHE KOTOPBIX
BXOASIT HE CaMH IIPeAMEeTBI HCKYCCTBa, a AMIIb HHPOpMa-
114 O HUX, 3aQUKCHPOBAaHHAs Yepes IPH3MY HHCTPYMeH-
TOB, TAPAHTUPYIONUTUX YHCTOTY TPAH3AKITHIL.

Takwe nHTepHeT-pbIHKY, Kak SuperRare, Foundation,
OpenSea, Origin, Rare, Known, Nifty Gateway, rae ocy-
L[eCTBASIETCSI 060POT LHPPOBOro MCKYCCTBA, CepTUPH-
rposanHoro NFT, kak mpaBuao, paboTaroT [0 IPHHIIU-
Iy ayKIJMOHHBIX AOMOB. Ha aTHX TOproBbIx maomaaxax
HCIIOAB3YIOTCS  CMapT-KOHTPAakThl. CMapT-KOHTPaKThI
IIPEACTABASIIOT COOOI AOTOBOP, KOTOPBII 3aIHChIBAETCS
B BUA€ KOMIIBIOTEPHOM mporpaMmsl. IlepBsiM 6Aaokdeii-
HOM C IIOAHOIIEHHOH HHTerpanueil CMapT-KOHTPAaKTOB
cTaA yxxe ynomuHapuuiics sbiute Ethereum. B 6aokueit-
He TaKkue KOHTPAaKThl HPEACTABASIOT COOOH AATOPUTM
OIIpeACACHHBIX AEHICTBUI, BIIMCAHHBIA B KoA. Ecam co-
OAIOCTH BCe YCAOBIHS, IPOIMCAHHBIE B KOHTPAKTe, TO
3aIlyCTUTCS AaBTOMAaTHYECKHI CTPaT IOCAAOBATEABHO-
cru. McrnoabsoBaHue CMapT-KOHTPAKTOB IO3BOASET CO-
XPaHUTb aHOHMMHOCTb U TIPH 3TOM He AOITYCTHUTD 3AO-
yIOTpebAeHHIT U MOIIEHHHYECTBA CO CTOPOHBI Obenx
cropoH. OAHAKO BaKHO OTMETHUTD, YTO CYIIeCTBOBAHHE
U ACHCTBHE CMapT-KOHTPAKTOB BO3MOXKHBI TOABKO IpPHU
YCAOBHHU 3aKpeIAeHUsI B 3aKOHOAATEABCTBE KPHIITOBA-
AIOTHI KaK 1T POBOro MpaBa B BUAE B3aHMO3aMEHIEeMOTO
TOKEeHa, YTO OAHOBPEMEHHO SABASETCS IOATBEPXKACHHEM
ee CTOMMOCTH.

B coBpemeHHOM pOCCHIICKOM 3aKOHOAATEABCTBE HET
onpepeaerrss NFT, Ho MHOTHe aBTOPBI CUMTAIOT, UTO €TO0
MOXXHO PacCMaTpPHBATh KaK «HHOE UMYIECTBO>» B COOT-
BercTBuM co cT. 128 TK P® [1]. Oanako aTo yTBepKAe-
HUe He SIBASeTCs OOIIeNPU3HAHHBIM, M B KOHTEKCTe AAH-
HOI CTAaTbU HEOOXOAMMO TAKKe IIPHUBECTU HMHbIE TOYKH
3peHHs Ha MeCTO HeB3aHMO3aMeHseMBIX TOKEHOB B 3aKO-
HopareabcTBe PO.

B poccHiickoM 3aKOHOAATEABCTBE He YIIOTPeOAsIeT s
TePMHH <TOKEH>, BMECTO HeTO MCIIOAb3YeTCs ITOHATHE
«1uudpoBble mpaBa» (B MOACHUTEABHOI 3amucKe K 3a-
KoHonpoekxTy, koropbiM B 'K PO BBoAMANCH 1II$pOBBIE
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IIpaBa, OTMEYEHO: <IIPeAAAraeTCs OTBevalolliee TPaAH-
LIMSIM POCCHIICKOTO TPaBa MOHATHeE> ). DTa 3aMeHa HEOA-
HOKPAaTHO IIOABEPraAOCh KPUTHKE.

Kax y>Ke yIIOMMHAAOCD BBIIIIE, IOHSTHE «TOKEH>» —
MHOro3HauHoO. EcAu paccMaTpHBaTh TOKeH B Ka4eCTBE aK-
THBA, KOTOPBII MOXXHO MHBECTHPOBATD, TO B 9TOH POAH,
no mueHuio M.A. POXKOBOH, OH KpailHe HPHOAIDKeH
K [TOHSATHIO 0e3A0KyMEeHTApHBIX IIeHHbIX OyMar. IMeHHO
0Aaropapsi TAKOMY CBOYICTBY B pSIA€ CTPAH TOKEHbI Pery-
AVPYIOTCS PACIIPOCTPAHAIOIIMMCS Ha HUX 3aKOHOAATEAD-
CTBOM O II€HHBIX OyMarax.

3Aech TalOKe BAXKHO YIOMSHYTb IIPEAAOXKEHHOe
M.A. PoxkoBoll paspeAeHHME Ha «IIPaBO Ha 3aluch>»
U <TIPaBO U3 3aIMCH > :

«Hsroxmennoe, na moii 832450, no3sorsem KoHcma-
Muposamv 803HUKHOBEHUE Y NPABO00OAAdAMEAS
be3doKyMeHMapHbLX YyeHHblX GyMmaz, YCAOBHO 2080ps,
“npas us sanucu” (mo ecmov npas, ydocmosepsemvix
YHEMHOTL 3aNUCHI0 U COCMABAIIOUSUX YeHHYI0 Oymazy;
cm. n. 1 cm. 149 TK P®) u “npas na sanucy” (npas
mpebosamy BHeCeHUs COOMBEMCMBYIOUUX 3antceil
no cuemam; cm. n. 2, 3 cm. 149 TK P). IIpu smom us
cmuicaa a63. 2 n. 1 cm. 149 'K PO noayuaemcs, wmo
npaso us 3anucu cedyem 3a NPasom Ha 3anuch>.

Mcxopsl 13 KOHIENINY, TPEAAOXKEHHOH aBTOPOM,
MOKHO BBIBECTH, UTO IIUPPOBOI KOA, KOTOPBIM 3aKpel-
ASIETCSI TOKeH, SIBASIETCSI «IIPAaBOM HA 3aIHCh>, HO B TO
e BpeMsl TOKEH IIOATBEPXKAAET IIPHHAAAEXKAIINE ero
BAAAABITY HHbIE MIMYIIeCTBEHHbIE IIPaBa, TO €CTh YAOCTO-
BepsieT «IIPaBO U3 3aIHCH>. SIBHBIM Pa3AMUUEM MEXAY
0e3A0KYyMEHTApHBIMI LieHHBIMM OyMaraM# M TOKeHa-
MU SIBASIETCSL TO, YTO <IIOA OOOAOYKOI>» TOKEHa MOIYT
CKPBIBATbCSI HE TOABKO HMYIIleCTBEHHBIE IIPaBa, KaK 3TO
[IPOUCXOANT B CAy4Yae C IIeHHBIMH OyMaramu, HO U HHBbIE
IPEACTABASIIOINE HHTEPEC AAS MX BAAACABIIA BBITOABL
VIMeHHO 1O3TOMY HeAb3sI HOAHOCTBIO IIPHPABHATD TOKe-
HbI K 0€3A0KyMeHTapHbIM LeHHbIM OyMaraM U 4eTKO pas-
TPaHUYHTH, K KAKUM TOKEHAM TaKOe 3aKOHOAATEAbCTBO
MOXKeT ObITh IPUMEHEHO, 2 K KAKUM HeT.

PaccmoTpuM moApoOHee IPaBOBOE PEryAUpOBaHHUE
NEFT. B poccuiickoM ITpaBe CeroAHS OTCYTCTBYIOT HOPMB,
crienimasbHO peryaupytomue NFT. B csasu ¢ aTum B paH-
HOM1 cTaThe GYAYT PacCMOTpPEeHBI BO3MOXKHBIE BAPUAHTHI
IpUMeHeHHsI HOPM K HeB3aHMO3aMeHsIeMbIM TOKeHaM II0
aHasoruu 3akoHa. Kak yxxe ormewyasocs Bbime, NFT sB-
AsteTCsl HeB3anMo3aMeHsieMbIM ToKeHOM. Hapsiay ¢ HeB3a-
MMO3aMeHSIEMbIMUA OOBEKTAMHU TaKXKe CYIIeCTBYIOT B3a-
HMO3aMeHsieMble. JTH MOHSITHS CYLIeCTBYIOT B 0O6IjeM
npase (CIIIA, Auraus). [lpuMepnl B3auMo3aMeHseMbIX
00BEKTOB — CBIPbe, BAAIOTBI, aKIJUK U T.A. FIX 0CHOBHBIM
CBOMCTBOM SIBASIETCS TO, YTO OAMH TaKOM 0O0BEKT MOSKHO
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A€TKO 3aMeHUTb APYTUM (OAMH PY6Ab 3aMEHUTDH APYTHM
pyfAeM), 4TO 3HAYUTEABHO YIIPOIIAET IIPOBeAeH e 06Me-
Ha U TOPTOBBIX IIPOIIECCOB C TaKMMH obbekTamu. Hepsau-
Mo3aMeHseMble TOKeHbI, HAPOTUB, TAKUM CBONCTBOM He
00AaAQIO0T, HX HEAB3SI CBOOOAHO 3aMEHHTb.

AAs poccuiickoit TpaBOBOM CUCTEMBI TaKKe ITIOHATHS
HexapakTepHbL. B Hamem mpaBe nX 9KBUBAAGHTHI CBSI3bI-
BAIOT C BEIIbIO, B CBSI3H C UeM BBIACASIIOT HHAUBHAYAABHO-
OIpeaeACHHbIE BeIM ¥ BEIfH, BHIACASIEMBIE II0 POAOBBIM
npusHakaM. B 'K PO He 3axpenaeHo cnernpasbHOe pas-
AeA€HMEe AQHHBIX KaTeropui, HO UX MOXHO BCTPETHUTb
B cT. 398 u 807 TK P® [1]. nAuBHAyaAbHO-OTIpeAEAEH-
Has BeIl[b OTAMYAETCSI HAOOPOM IPU3HAKOB, YTO [IO3BOASI-
eT BBIAGAUTD €€ CPEAH APYTHX Belllefl, U COOTBETCTBEHHO
ee HeAb3s 3aMeHHuTb. Bemu, ompepessieMble pOAOBBIMU
NpU3HAKaMH, MOKHO 3aMEeHHTD, OHU OIPEACASIOTCS YHC-
A0M, BecoM 1 Mepoit. Taxum 06pasoM, TOCKOABKY HAM U3-
BeCTHO, 4TO KaxKAbI NFT mMeer cBOI yHHKAABHBIN He-
BOCIIPOU3BOAMMBIH ITUPPOBOI KOA, OH UMEeT 60AbIIOE
CXOACTBOM C TIPH3HAKaMU HHAMBHAYAAbHO-OIIPEAEACH-
Ho#t Bemu. B 'K PO He paeTcs ompepeAseHUs] HOHSATHIO
«Belllb>, OAHAKO M3 TeKCTa 3aKOHA CTAHOBUTCS IOHATHO,
9TO Bellb HPEACTaBASIeT COOOM HEeYTO, CYIecTByIoljee
MaTepPHAAbHO, CYUIeCTByIOImee B ACHCTBHTEABHOCTH.
NFT He OTHOCHTCSA K TAaKUM 0ObeKTaM, OAHAKO €CAU BCe
5Ke TIOTBITATBhCSl OIPEACANTh MeCTO HeB3anMO3aMeHse-
MBIX TOKEHOB B YHCA€ OOBEKTOB I'PAXKAAHCKHX IPaB, TO
UX MOYXHO OTHECTHU K «MHOMY HUMYIIECTBY >, K KOTOPOMY
TaKXe OTHOCATCS IMPpOBbIe IMpaBa. 1o ecTh U3 TOAKO-
BaHHUS MOXKHO 3aKAIOUHTH, YTO K HEB3aHMO3aMeHsSeMbIM
TOKEHaM, KOTOpble HAAEASIIOT CBOETO IIPaBOOOAAAATEAS
TOABKO TIPaBaMH BAAACHHS, IOAb3OBAHHS M PAaCIIOpsDKe-
HI, MOXKHO IIpuMeHsATh cT. 128 'K PO.

Apyras kareropus NFT — yTuautapHble TOkeHbI —
TAlOKe HAAEASIOT CBOHX IIPABOOOAAAATeAell AOIOAHH-
TEABHBIMH CBOMCTBAMH: HAIlpHMep, TOKEH Ha ITOAyYeHHe
pU3MIeCKO KOIIMU KPOCCOBOK, IpruobperenHsix B NFT.
Takvie TOKeHBI, HAAEASIOIME CBOUX IPaBOoObAapaTeseit
PA3AMMHBIMY IIpaBaMH, HeKOTopsle aBTopsI [ 10] mpeasa-
Fal0T OTHOCUTD K KaTerOpHH MHAMBHAYaAbHO-OIIPeACACH-
HbIX 1MPpoBbIX mpaB. Iludpossie mpasa peryaupyorcs
3akoHOM «O LMPPOBBIX PUHAHCOBBIX AKTHBAX» [3].
OaHAKO B HEM He AAQeTCS OIpeAeAeHHe MHAUBHUAYAABHBIX
1u$pOBBIX IIPaB; HoAee TOTO, Ha OCHOBAHHIHU TEKCTA 3aKO-
Ha MOXXHO CAEAATD BBIBOA, UTO LU POBbIE ITPaBa ABASIOTCS
poaoBbIMH, TakK Kak B oTandre oT NFT mpaBoobaapareato
IM$POBOro aKTHBA HYXKHO MMeTb AMIIb ONMpPeAeAeHHOe
KOAMYECTBO aKTHBA BHYTPH IUPPOBOI cucTeMbl. To ecTh
NFT, xoToprie HapeAsIOT HpaB006AaAaTeAH TaK>Ke AOIIOA-
HHUTEABHBIMU CBOMICTBAMH, MOTYT PETyAHpPOBAaThCs 3aKo-
HoM 0 LIDA TOABKO 10 aHAAOTHH 3aKOHA.

OTcyTCcTBHE 4eTKOrO IPAaBOBOTO PEryAUPOBAHUS He-
B3aMMO3aMeHsAeMbIX TOKEHOB XapaKTePHO He TOABKO AAS

Poccun. 3a pybexxoMm mpaBoBoe peryaupoBanue NET
Takke MpakTHdeckn oTcyrcrByeT. Tak, B CIIA ortcyT-
CTByeT eAMHBIH 3aKOH, KOTOPBIN PeryAupoBaA Obl HeB3a-
MMO3aMeHsieMble TOKEeHBI, HO B TO Ke BpeMs MX peryAu-
pOBaHUe OCYI[eCTBASIETCS OTAGABHBIMH MHCTPYKIIUAMH,
CO3AQHHBIMU PEryAHPYIOINUME opranamu. B Beanko6pu-
TAaHHHU IPsIMOe PeryAHpOBaHHe Takke oTcyTcTByeT, NFT
CUHMTAETCS BUAOM KPHIITOAKTHBA, KOTOPBIH IOAPA3AEAS-
€TCs1 Ha TaKUe MTOABHABI, KaK TOKeH 0€30I1aCHOCTH, TOKeH
3AEKTPOHHbIX ACHET U HeperyAupyeMbli TOKeH.

Kaxk y>xe 6b1A0 CKa3aHO, HeB3aHMO3aMeHsIeMbIe TOKe-
HBI B GOABIIIEN CTEIIEHN UCIIOAB3YIOTCS AAS 3aKPEIIACHIS
ImpaBa Ha HUQpPOBOE UCKYCCTBO. B cBs3u ¢ aTum ceropns
MHOTHE AeAaoT BbIBOA, uTo NFT mpurapsexuT k che-
pe MHTEAAEKTYaAbHO! COOCTBEHHOCTH (M AQKe He camu
npeAMeTs LU$POBOTO HCKYcCTBA, a TokeH). OpHaKo
B POCCHUICKOM 3aKOHOAATEABCTBE AAHHAS MO3UITMS CUH-
TaeTcsl HeBepHOML. B poccuiickoM mpase mprobperaTess
LUPPOBOTrO MCKYCCTBA He CTAaHOBUTCS €ro COOCTBEHHH-
koM. I'paxxpanckmit kopekc PO yeTko paspesseT HMHTeA-
A€KTyaAbHbIE ITPaBa HAa Pe3yAbTaThl MHTEAAEKTYaAbHOM
AeSTeAbHOCTH M HMyIleCTBeHHbIe ITpaBa Ha MaTepu-
aapHble HOcuTean PHA, K UHCAy KOTOPBIX OTHOCATCS
¥l TIPEAMETHI UCKYCCTBa (B YaCTHOCTH, XyAOYKECTBEHHbIE
TIOAOTHA, CKYABNITYpbI, TPOM3BeAGHHS Au3aitna) [1].
AanHOe MoAOXKeHMe 3aKpenAsgeTcs CT. 1227, B KoTopoi
FOBOPHUTCS O TOM, YTO «HMHTEAAEKTYaAbHbIE IIPaBa He 3a-
BHCAT OT IIPaBa COOCTBEHHOCTH 1 MHBIX BEIHBIX IIPaB Ha
MaTepuaAbHbIi HOCHTeAD (Bemb), B KOTOPOM BbIPasKeHb
COOTBETCTBYIONIHE PEe3yAbTAThl MHTEAAEKTYAABHON Aes-
TEABHOCTH HAM CPEACTBO HHAMBHAYAAU3aUK>. B cBa3n
C 9THM, IPUOOPETAst TOT MAU MHOM IPEAMET HCKYCCTBa,
HOKYTIaTeAb IPUOOpETaeT BMeCTe C ITHM AHIIb UMYIIe-
cTBeHHOe (BemHOe) mpaBo. MIckAIOuMTEABHOE 3KE TIPaBO
Ha ITPOU3BEAEHHE OCTAETCS 33 €T0 CO3AATEAEM.

Tax xak HeB3aMMO3aMEHSEMbII TOKEH IPEACTABASIET
cob0I1 HeMaTepUaABbHbI OOBEKT, a B POCCUICKOM IIpa-
BOBOIH AEMCTBHTEABHOCTH BO3HHKHOBEHHe IIpaBa cO0-
CTBEHHOCTH BO3MO)XHO AHIIIb HA MATePHAAbHBIE OOBEKTHI
(TIpu 9TOM TOABKO Ha Te, KOTOPbIe IPAMO YKa3aHbI B 3a-
KOHe), HeMaTepHaAbHbIe 06BeKTHI CAOBHO <«BBIIAAAIOT >
U3 IIPaBOBOTO PEryAUPOBAHMS. JTO BHI3bIBAET 03a00UeH-
HOCTb MHOTHX crieniaauctos. Hampumep, M. A. Posxkosa
IpPeAAaraeT BBECTH KaTeTOPHIO «HMYIIeCTBEHHbIX IIPaB
Ha HOBble HeMaTepHUAAbHbIE OOBEKTBI», KOTOPYIO OHA
060CHOBbIBaeT B cBOMX paboTax [ S, 6].

TakuMm 06pa3oM CEroAHs HH B POCCHICKOM IIPaBO-
BOIl CHCTeMe, HU B 3apy0eXXHOM 3aKOHOAATEAbCTBE HeT
IPSIMBIX TIOAOKEHHI, KOTOpBIe PEryAUPYIOT OTHOUICHHUS
CyOBEKTOB I10 TOBOAY ObpalteHust HUPPOBBIX 0OBEKTOB,
cepTUUITMPOBAHHBIX ITO cTaHAapTaM NFT.

AAS TIOATBEPXKAEHHMS CKA3aHHOTO BblIlle PACCMOTPHUM
HeAaBHHe ITPUMePbI TPOAAKHU U TIOKYTIKU ITPPOBOTO HC-
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KyccTBa ¢ ucnoab3osanreM NFT. 3HaunTe AbHBIN TPOPHIB
mo ucnoab3oBanuio NFT B Poccun coBepmmma rocyaap-
CTBEHHbIN My3eil DpMuTax. B cenrsépe 2021 r. on mpo-
BeA ayKI[MOH TOKeHH3UPOBAHHBIX KOTMI H3BeCTHBIX ITPO-
M3BeACHHI MCKyccTBa Ha maar¢popme Binance. Binance
IpeACTaBAsIeT COO0T GAOKUIEHH-CHCTeMY, KOTOPast CO3Aa-
€T YCAOBISI AASL KPHITTOBAAIOTON oTpacan. My3eit 0co6o
ITOAYEPKUBAA, YTO He XOUeT BOCIIPOU3BOAUTD paHee Mpo-
BeAEHHbIH rasepeedt YOPUIM ayKIMOH 110 MPOAAXKE IPO-
CTBIX IUPPOBBIX KOMUH KapTHH. OpraHu3aTopsl ayKIiu-
OHa CO3AAAM HEB3aMMO3AMEHsSeMbIl TOKeH, COCTOSIIMI
u3 Tpex ¢aiaoB. IlepBpii — HUPpOBast KOIHI KApPTH-
HbI, HA KOTOPOM CTOST ITOAITHICh AMPEKTOpa My3es, AaTa
U BpeMs ITOAITHCaHUS. BTopoil — BHAEO, Ha KOTOpOM
AMPEKTOp My3esl PaCCKa3bIBaeT O KapTHHE, U TPeTHH —
3aKpenAeHHas B IUPPOBOM KOAE KPHITOTpaduueckast
noamnuch. Takum o6pasom, NFT-TokeHsl, mpeasaraeMsie
OpMuTaxeM, IPEACTABASIIOT COOON CAMOCTOSITEAbHbIE
apT-06beKTsL. 110 cAOBaM PYyKOBOAUTEAST FOPHUAUIECKON
xommannu LECS Legal Support ¥Opus Bopucosa, co-
IIPOBOXKAABIIETo CAeAKy ¢ Binance co cropomnsr OpmuTa-
a, TIOKYTIaTeAb TOKeHa Kak MUHMMYM ITOAYYHT IPaBo Ha
epenpopaxy paborsr. OAHAKO CAeAKA Ha MapKeTIIAerice
MOXKET BKAIOUATD B Ce0sI TAKKe TOT AU HHOI BUA AUIeH-
3UH, HAIlpEMep IIPaBO BBICTABASITH PEIPOAYKITHIO HAU
mevyaTarh ee Ha <1)yT60AKax. I'naBHOI BAEEHT AQHHOTO ITPO-
eKTa OBIAO HCIIOAb30BAHKE HCTOPUYECKUM H AOCTATOUHO
KOHCEPBaTUBHBIM My3eeM HOBeHIIMX TeXHOAOTUH. Boab-
IIoe BHUMaHHe OPTaHU3aTOPhI ayKIIMOHA YACAHAH ITPUAQ-
HUIO YHUKAABHOCTHU KaXXA0H nuposoit komuu. Kaxaas
U3 IIITH TOKEHHU3HPOBAHHBIX KAPTHH OBIAQ IOAIFCAHA
aupexropom IocypaapcTBenHoro Jpmuraxa Muxanaom
ITuoTpoBCcKUM, KOTOPBIN TaKKe YKa3aA Ha KaXKAOH Kap-
THHE AATy ¥ BpeMs IMOAMMCAHHS; MECTO TIOATIMCAHUSA —
3aABI DPMHUTAXKa — OBIAO 3aKPETAEHO B IfIPPOBOM KOAE.
KapTuHOi1, IpOAAHHOM IO CaMOM BBICOKOM ILieHe, CTaAd
«Maponna Aurra» AeoHappo pa Burun. ['ocypapcrsen-
HBIIT O PMHTaX UCIIOAB30BaA TokeHbI NFT Aast co3panms
YHUKAAbHBIX KOIIMI CBOMX IIPEAMETOB, HO IepeA IPOoAa-
JKell OBIAY CO3AQHBI ABE ITPPOBDIE KOIIMH KAXKAOTO IPeA-
MeTa HCKYCCTBa, OAHA M3 KOTOPHIX ITepeAaBaAach IIOKYyTIa-
TEAI0, @ BTOPas OCTaBaAaCh B Mys3ee.

ITo TakoMy >ke ITyTH HMOIIAM HEKOTOpBIE APYTHE MH-
posble Mysen. Hanpumep, rasepes Yuiy BpicTaBUAA
Ha ayKIJMOH TOKEHM3MPOBAHHYIO KOIMIO KapTHHbI Mu-
KeAAHAXKeAO «MapoHHA AOHM> U IIAQHHPYET CACAATH TO
3Ke caMoe C HeKOTOPhIMH APYTHUMH IIeAeBPaMH.

PaccmoTpuM mporjecc MpOAKH ye YIIOMSHYTOTO
Boiute npousBepeHus «Everydays: the First 5000 Days»
aBropcrsa Maiika Burkeasmanna (Beeple). Ecan npoana-
AM3UPOBATb KOHTPAKT, 3aKAIOUEHHDIN MEXAY ITPOAABIIOM
U MTOKYTIaTeAeM, TO MOKHO 3aKAIOYMTD, YTO MOKYTIATEAIO
He OBIAH [IepeAAHBI HICKAIOUUTEAbHBIE IPaBa. APT-00DbeKT
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Ob1A TOKeHH3UpOBaH Ha maardpopme MarkersPlace, ycao-
BUSI TIOAb30BAHMA AAHHOM NAATPOPMOM IpeAycMaTpu-
BAIOT, YTO CEPBHC MOAYyYAeT AMIIEH3HIO HA 3arpy KeHHbIN
MaTepHaA U 0OBEKT MOXET OBITh IIPOAAH OAHHMM IIOAb-
3oBareAeM Apyromy. OAHAKO ITepepada MCKAIOUHTEAbHbIX
[IpaB Ha TOKEHU3HPOBAHHbI apT-O0BEKT B 9TOM aKTe He
yromumaercs. (HecMOTpst Ha 9TO, MOSKHO CAGAATb BBIBOA,
9TO OAOOHOTO POAQ ANIIEH3HOHHbIE AOTOBOPBI MEXKAY aB-
TOPOM IIPOM3BEACHHS U MAATGOPMOIL, Ha KOTOPOIL OH TO-
KeHU3UPYETCs], B AAAbHEHIIeM CMOT'YT BKAIOYATh OTOBOPKHU
0 TOM, YTO, B CAy4ae [IPUOOPeETEHHS [IPOU3BEAEHHS [TOKY-
TaTeAIO MIePEXOASIT HCKAIOUUTEABHBIE TIPABa HA 06HEKT. )

TakuMm 006pasoM, CEropHs MOKyIareAd HUPppPOBO-
rO HMCKYCCTBa He O0AQAQIOT IOPUAMYECKHM IIPAaBOM Ha
HCIIOAb30BAHHE IPEAMETOB MCKYCCTBAa, KOTOpbIEe OHHU
nprobpean. OHU He UMEIOT IIPaBa MOAYYATh IIPUOBIAD,
HaIpEIMep, CO3AaBasi TOBAPbI C UX H300paKeHHEM AAS
IIPOAQKH Ha KOMMEPYECKOM pPbIHKE HMAM BBICTABASIL UX
B CIIEITHAABHBIX TaAepesiX 3a ONPEASACHHYIO IMAATY. JTO
CyIeCTBEHHO HApYLIAeT HHTepPeChl CyObEKTOB, YTO Tpe-
OyeT BHeppeHUS A€l B IIPaBOBYIO cpepy O IIPaBOBOM
craryce NFT kak TeXHOAOI'UH, CIIOCOOHOM YAOCTOBEPSITH
[paBa Ha 00BEKTHI B HUPPOBOIL CpeAe.

Kaxum criocob6oM MOSKHO IIPEOAOAETH AQHHYIO IIpa-
BOBYIO HEOIPEAEACHHOCTb? /AOTHYECKHMM OTBETOM Ha
AQHHBIIL BOIIPOC, MCXOASL M3 OOO3HAYeHHBIX MPObAeM,
saBasieTcst BHecenue usMeHennii B 'K P®, a umenno 3a-
KpeIlAeHHe B HeM OIPEASACHIHS TIOHATHS «HEeB3auMOo3a-
MeHsIeMblil TOKeH>, a TaloKe BKAIOUEHHe ero B IIepeueHb
Pe3yAbTaTOB MHTEAACKTYAABHOH AesiTeAbHOCTH. lIMeH-
HO 9TH IIOAOXKEHHS SIBASIIOTCS YacTBIO 3aKOHOIIPOEKTa
N2 126586-8 «O BHecenun u3MeHeHMit B cT. 1225 wactu
yerBeproit I'paxkpanckoro xopexca Poccuiickoit OQepe-
pauum>»> [2]. AQHHBIM 3aKOHOIPOEKTOM MPEAAAraeTcs
BHECTH CACAYIOIIVe U3MEHEeHHA B CT. 1225: «...HeB3au-
MO3aMeHseMbIll TOKeH YHHKAABHOTO IIUPPOBOrO AKTHBA
(M306pakeHuil, BAACO UAM APYTOTO HUPPOBOTO KOHTEH-
Ta MAM aKTHBa) B BHAE HEB3aHMO3aMEHSIEeMBIX AAHHBIX,
XPaHSIIUXCSL B CHCTEME pacrpeAeAeHHOro peectpa (cu-
cTeme 6AOKYEitH)>. ABTOPbI 3aKOHOMPOEKTA CUMTAIOT,
9TO AAQHHBIE IIOIIPABKH ITO3BOASIT OOECIIEYHTH 3alUTY
TeX, KTO Ha AAHHBII MOMEHT BAAAEET HEB3anMMO3aMeHsIe-
MBIMH TOKEHAMHU U CTAAKHUBAETCS C PA3AMIHOTO POAA MO-
[IEHHUYECTBOM.

HexoTopble aKCIepPThI COTAACHAMCH, YTO AAHHBIN
3aKOHOIIPOEKT OTPAXKAeT KAIOYEBble XaAPAKTEPUCTHUKU
NFT, moaTomy ero mpuHATHE ITOAOKUTEABHO CKaXKeTCS
Ha IIPaBOBOM PEr'yAHPOBaHHU. B To ke BpeMs OH He MO-
KeT He BbI3bIBaTh ONpeAeAeHHbIe BOIpOockL. Tak, mapTHep
ASB Consulting Group TarbsiHa AyKbsHOBa CIUTAET, YTO
1UPpPOBOM aKTUB, KOTOPBIH HACHTHPUIUPYETCS TOKe-
HOM, He BCeTAQ sIBASeTCs yHUKaAbHBIM. Hanpumep, aBTop
MOJKeT BBICTaBUTb CBOe mpousBepeHne Ha NFT-6upxy
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U FICTIOAB30BATh 3TO K€ MPOM3BEACHHE B KaUueCTBEe UCIIOA-
HEHISI TI0 AHTJeH3HOHHOMY AOTOBOPY.

B 3akaroyenun IlpaBoBoro ympasaenus Iocypaap-
CTBEHHOM AYMBI IIO 3aKOHOIIPOEKTY TakKe YKa3aHo, YTO
3aKpeTAeHHUS ONIPEAEACHHS «HeB3auMO3aMeHsIeMblil TO-
KeH> B 3aKOHOAATEAbCTBE HEAOCTATOUHO AAS IIPEAOCTaB-
A€HHs eMy ITPAaBOBOM 3aIl[UThI:

«O0naxo 8 3axonodamesvcmese Poccutickoii Qedepa-
YUU npasosoti pescum moKenos He onpedeeH, HoImo-
MY MOALKO 86€0eH1S COOMBEMCMBYIOUIE20 MEPMUHA

6 3aKoHe HedOCMAamouHo 1S npedoCAaBAEHUS MOKeHyY
KaK pe3yAbmarnmy uHmeAAeKmyasvHoil desmeAbHocmu
npasosoti 3auyumot 6 COOMBEMCIMBULL C HACHBIO Hern-
gepmoti ykasantozo Kodexca. Kpome mozo, pearu-
3ayus npedrazaemozo UsmeHeHUs nompebyem pezaa-
MeHmayuu 60npocos, KACAOWUXCS CpoKa Oeticmeus
UCKAIOUUIMEAbHO020 NPABA HA MOKEH KAK pe3yAbmam
UHMEAAEKMYAAbHOTL 0eSMEALHOCU, OCHOBAHUS. U 1O-
PA0KA B03HUKHOBEHUS I1M020 NPABA, €20 NPOOAEHUS,
nepeda4u, npexpaujenus u max dasee. B saxononpoex-
me yKa3aHHvle 60Npocol He peuieHbl>.

ITpaBoBoe ympaBaenune IocyaapcTBeHHOH AyMbI
YCTaHOBHAO, YTO AASI IIPEAOCTABACHHS IPABOBOM 3alllH-
11 NFT HeoOX0AUMO TaKKe yperyAHpOBaTb Takhe BO-
IPOCHI, KAK IIOPSAOK BOSHHKHOBEHMS M CPOK AEHCTBH
HCKAIOUMTEABHOTO IIpaBa U T.A. Boaee Toro, orcyTcTByer
3aKOHOAATEABHOE OIIPEACACHHE COCTABASIONIMX IIOHS-
THS «HEB3aUMO3aMeHsIeMBIIl TOKeH>, HAIpUMep «bAOK-
YelH>, «IUPPOBOM aKTUB>, <« TUPPOBOM KOHTEHT > U T.A.
HexoTopple aKcIIepThI Takke CUUTAIOT, UYTO BHECEHHS T10-
npaBok ToAbKko B 'K P® HepocTaTouHO, AAst 60Aee TIja-
TeAbHOTO peryarpoBanus peiHKa NFT mompasku caeayer
BHecTH He ToAbKO B 'K P®, Ho n B 3akoH «O 1u$poBbIx
$HHAHCOBBIX aKTHBaX> U B $peAepaAAbHBIN IpoeKT «Hop-
MAaTHBHOE PeryAHpOBaHHUE IIUPPOBOH CPEABI>.

Takum o6pazom, NFT 1 iudpoBoe HCKycCTBO ceroa-
HSI IPEACTABASIIOT COO0IT BeChbMa IIPOTHBOPEUHBbII PpeHO-
MeH. C OAHOI CTOpPOHBI, Crypto-art IpHBAEKAeT 3HAYM-
TEABHOE YHCAO MOAOABIX XYAOSKHUKOB I10 BceMy Mupy. Ha
3TO MPSIMO YKA3BIBAIOT KAK XYAOXHHKH, TAK U TAAEPHCTBI,
KOTOPBIE AIOOST U LIeHAT CBOE COOOIIeCTBO KOAACT U KAM-
eHToB. XypokHHK Cepxno CKaAeT U3 XyAOXKeCTBEHHOTO
Ayata Hackatao rmoasepkuBaer, 4To 1iudpoBoe HCKyCcCTBO
II03BOASIET MM IIepeMeNlaThCsl B GU3MIeCKOM 1 IIUGPOBOM
IPOCTPAHCTBAX C HEBUAAHHOI paHee CKOPOCTHIO U CBOOO-
AOY 9KCIIEPUMEHTOB. TeXHOAOTHH ITO3BOASIIOT CO3AATEASIM
IIMPPOBOTO HMCKYCCTBA B3aMMOAEHCTBOBATh C KOAACTAMHU
0 BCEMY MHpY, IIOBBINIATD KOAMYECTBO IIPOAABAEMBIX
IPEAMETOB MCKYCCTBA, YTO TAKKe HEMAAOBAXKHO AAS TaAe-
peit 1 My3eeB, KOTOpbIe TOABKO PaAbl «ITPUBAEYb> HOBbIX
nokymareaeit. Kpome toro, yauxaasaocts NFT, kax 65140

CKa3aHO paHee, IIO3BOASET IPAKTHYECKH IOAHOCTBIO HC-
KAIOYUTb BO3MOXKHOCTb IOAAEAKHU IPOU3BEAEHUM HCKyC-
CTBa, a TaKkKe 00eCIednTh aHOHUMHOCTD, IIPO3PAIHOCTD
Y AOCTOBEPHOCTD CAEAOK MEKAY aBTOpaMy U IpuobpeTa-
TeAsMU. XyAOSKHUKAM LUPPOBOE HCKYCCTBO TAKKE IPEA-
Aaraer Crioco6 HAPSIMYIO IPOAABATh CBOH [POU3BEACHHS
0e3 IIOCPEAHHUKOB U C GeCIperleAeHTHON CKOPOCTBIO, YTO
TaKoKe SBASIETCSI GOADBLINM [IPEUMYIeCTBOM.

B 10 ke BpeMs1 C [IPaBOBOJ TOYKHU 3peHUs [UPPOBOE
HCKYCCTBO U HEB3aMMO3aMeHsieMble TOKEHbI BBI3bIBAIOT
MHOXECTBO BOIIPOCOB, YTO CBS3AHO B IIEPBYI0 OYePeAD
C OTCYTCTBHEM EAMHOTO 3aKOHOAATEABCTBA U XaOTHUIHbI-
MH HpaBOBbIMI/I aKTaMH B pa3AI/I'-IHbIX HpaBOBbIX CHUCTe-
Max. DTO IPUBOAUT K GOABLIOMY KOAUYECTBY CIIOPOB,
U B AQABHENIIEM CHTYaLHsi MOXKET YXYALIMTHCS, €CAH
B 6AmKariee BpeMs He GYAyT IPUHSATHI COOTBETCTBYIO-
LI{e IPaBOBbIE aKTbL.
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INTRODUCTION

Over the past years, the legal provisions regulating copy-
right have been actively reforming, and these changes
considerably affect the rights of authors of works of fine
and photographic art. Nowadays, copyright rules are fully
incorporated into the fourth part of the Civil Code of the
Russian Federation and continue to develop taking into
account the change and complication of legal relations in
the field of creative activity. Despite the positive dynamics,
there is a significant number of legal relations in connec-
tion with the creation and use of works of photographic
and visual art, which need to improve legal regulation.

Besides, Russia has been adjusting national copyright
law within a considerable time period, including works of
fine and photographic art, in accordance with the world
standards stipulated by the Partnership and Cooperation
Agreement between the Russian Federation and the EU
countries, which aims to promote political, trade, eco-
nomic and cultural cooperation between Russia and the
EU, as well as in connection with Russia’s entry into the
World Trade Organization. In addition, in recent years,
active attempts have been made in the international are-
na to strengthen control over the copying, publication
and movement of information in digital form, including
works of fine and photographic art.

For legal science and scholarship, which is addressed
mostly to the national law, the use of comparative law is
extremely important, since it helps to establish the ways
to solve the same problem in different countries, and al-
lows expanding the horizons of legal research — to take
into account the positive and negative experience of for-
eign countries.

German legal science and scholarship have arich tra-
dition and experience in multilateral copyright studies
for photographic and artistic works, as well as an exten-
sive base of practical material that can be used to develop
directions for improving Russian legislation in this area.

MAIN PART

Works of Fine Art

Russian legislation (paragraph 1 of article 1259 of the
Civil Code of the Russian Federation [1]) distinguish-
es the following copyright objects as a separate group:
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works of painting, sculpture, graphics, design, graph-
ic stories, comics and other works of fine art. Separate
groups include works of decorative, applied and scenog-
raphy art, as well as photographic works and works ob-
tained in ways similar to photography.

The German Copyright Law refers to works of fine
art a fairly wide group of objects: subparagraph 1, para-
graph 1 § 2 of UrhG (Urheberrechtsgesetz — German
Law for the Copyright 09.09.1965 with amendments
from 23.07.2021 [3]) covers, in addition to works of
fine art, architectural structures, works of applied art and
projects (drafts) of such works.

Such a broad qualification of this copyright object
can be explained by the fact that the German legisla-
tor applies the concept of “work of fine art” as a gener-
ic. This general concept refers to works of “pure” fine
art, works of applied art, as a special case — architec-
tural structures, as well as drafts and drawings of these
works [45, p. 53]. In practice, German lawyers include
painting, graphics, plastic forms, sculpture, as well as
similar objects of modern art. The scenery also belongs
to this group [21]. Houses, churches, stadiums, towers,
squares qualify as architectural works if they represent a
personal intellectual achievement [41, p. 17]. The legis-
lation of the Russian Federation separates works of dec-
orative, applied and scenographic art, as well as works
of architecture, urban planning and garden and park art,
including in the form of projects, drawings, images and
layouts from works of fine art, which entails a different
set of powers for authors of such works (this separation is
demonstrated particularly in paragraph 1 of article 1259,
articles 1291, 1294 of the Civil Code of the Russian Fed-
eration). In particular, the authors of works of decorative,
applied and scenographic art are deprived of the “droit
de suite” (right to follow) and the right to access, which
seems to us not entirely logical. From our point of view,
works of decorative, applied and scenographic art would
be more appropriate to include in the group of works of
fine art, since the main difference between these works
from works of fine art is the possibility of their applied
use, which does not diminish their artistic value. With
the wording in force in Article 1259 of the Civil Code of
the Russian Federation, a painting made on canvas will
have a greater level of protection than a painting made,
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for example, on the cover of abox or on a vase, so it seems
to us that such a restriction of the level of protection of a
work is not fully justified, depending on which medium it
received its objective expression. The inclusion of works
of decorative, applied and scenography art in the group
of works of fine art would help to resolve this issue and
resolve these contradictions that exist in this area of reg-
ulation. This approach is also present in the Russian legal
scholarship [39].

The subject of art does not have to consist from a
long-term material: it can also be created from short
life material — from chocolate or marzipan, from oil,
sand, snow or ice. For example, for German legislation
as an object of copyright can be qualified tattoo [40] and
masks [49, p. 114], in Russian legislation — makeup
[10], packaging and appearance of confectionery [11].

The category “work of fine art” in German law in-
cludes all two — or three-dimensional constructions
that express their aesthetic content through means such
as color, line, volume, space and boundaries [46, p. 39].
Such approach of UrhG, which puts all works that use
similar expressive means to the concept of “works of fine
art”, the German lawyer Dr. Winfried Billinger connects
with the difficulties of distinguishing different types of
these works in certain cases [46, p. 60].

In Russian copyright, all these objects differentiated.
From our point of view, works of decorative, applied and
scenography art would be more appropriate to include in
the group of works of fine art. With the wording in force
in Article 1259 of the Civil Code of the Russian Federa-
tion, a painting made on canvas will have a greater level
of protection than a painting made, for example, on the
cover of a box or on a vase, so it seems to us that such a
restriction of the level of protection of a work is not fully
justified, depending on which medium it received its ob-
jective expression. The inclusion of works of decorative,
applied and scenography art in the group of works of fine
art would help to resolve this issue and resolve these con-
tradictions that exist in the described area of regulation.

In support of this conclusion, the following defini-
tion of S.A. Sudarikov can be cited: “Works of applied
art are works of fine art expressed in applied goods pro-
duced in an industrial, craft or artisanal way” [37]. Thus,
S.A. Sudarikov directly refers works of decorative and
applied art to works of fine art.

Drafts of works of fine art are subject to legal protec-
tion in both Russia and Germany. The author does not
lose this privilege even if he later does not implement
this sketch [38, p. 52]. Anyone who finishes someone
else’s work is recognized as a processor under German
law [49, p. 102] (§ 23 UrhG). The very concept of fine
art (“Kunst”) in German law is not clearly defined [45,
p- 52; 50, p. 80], but judicial practice, if it is necessary to

distinguish “pure” fine art from its other types, proceeds
from the purpose of the created work [45, p. 53]. It is gen-
erally accepted that a work of fine art has only aesthetic con-
tent, and a work of applied art — also a functional purpose
[42, p. 555]. Professor Heinz Piischel notes that the most
difficult thing in such situation is to distinguish works of art
from other aesthetic achievements [47, p. 29], as it can be
extremely difficult to decide whether this work (especially
in the field of industrial forms) belongs to the arts and crafts
or can only be regarded as an object of industrial property
(Geschmacksmusterrecht zugingliches Produkt).

Moreover, if this object also has novelty as a model
or sample, it can also be protected in this capacity in ad-
dition to copyright [44; 45, p. 88].

Despite the possibility of such a double protec-
tion, German copyright is close to the French concept
of “unité de l'art” — art remains art, no matter how it is
used. Based on this principle, works of fine and applied
art are put in the same position [42, p. 557].

Russian doctrine also stands on the position of mul-
tiple protection of works of art in the field of copyright
and patent law. For example, the drawing may form the
basis of a trademark or be the creation of the creator of
an industrial model as an object of patent law [38, p. 84].
S.A. Subbotina notes [36] the frequent recommendation
to register the packaging of products, if original, as vol-
ume trademarks or industrial designs, but justifies the
possibility of protecting such images as only as a work of
fine art (without additional registration as a trademark),
and in the form of an object of copyright or patent law
at the choice of the copyright holder (when registering
as a trademark). However, despite the above principle
of double protection, in judicial practice there are cases
of delineation of the methods of protection of the work
depending on its use: for example, the judicial division
of the Supreme Court of the Russian Federation [7] in
2010, the work of fine art, which is the basis of the trade-
mark, was deprived of protection as a work of copyright
for the reason that this work was used for commercial
purposes. However, the recent Russian judicial practice
overcomes this approach and supports the author of
the result of creative activity. In particular, at the end of
2022, in a similar situation, the Intellectual Rights Court
defended the author’s rights regarding the design of the
product label and the photographs created by the same
author, collecting compensation from the defendant for
the illegal use of these objects [15].

The “double status” of works of fine art is also con-
nected with the fact that in Russian law objects-carriers
of copyright works may not belong to the field of intellec-
tual property law. Thus, objects that give shape to a work
are often cultural values. In this case, they are subject to
legislation on culture 38, p. 84; 30].
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Graffiti is also recognized as a work of fine art under
German and Russian law. A feature of this copyright ob-
jectis that such a work is often in conflict with the owner-
ship of the building on which it is located. Therefore, the
owner has the right to eliminate graffiti from the object of
his property [46, p. 47]. At the same time, like any other
object of copyright, graffiti enjoys the right to inviolabil-
ity in the sense that this work should not be distorted,
although it can be completely destroyed [46, p. 226].

The unlawful or offensive content of a work of fine
art or the creative act itself does not affect the existence
of copyright protection. Thus, the caricature depicting
the former Prime Minister Franz Joseph Strauss in the
form of a pig serves as an example of the simultaneous
presence of both copyright and the composition of the
criminal offense (BVerfGE 75, 369 = NJW 1990, 3026)
(49, p. 113]. The immoral content of the work of art does
not question the possibilities of author’s protection in
the Russian doctrine of law [38, p. 81].

An example of an illegal creative act is the application
of graffiti on the cars of an electric train traveling from Le-
snoy Gorodok to Moscow, on the fact of which a criminal
case was initiated under the article “Vandalism” [52]. Ac-
cording to the Moscow 24 information channel, coloring
train cars is a subspecies of graffiti art called Whole Car
or TrainWriting. Unauthorized drawings are the subject
ofirritation of the authorities of many cities of the world,
while legal graffiti is gaining popularity in Moscow —
following the United States and Europe. This fact can be
confirmed by the decision of Moscow Mayor Sergei Sob-
yanin to decorate underground passages and facades of
houses in Moscow with graffiti [S1].

Considering the fact that an architectural work in ac-
cordance with the German legal norms is classified as a
work of fine art, a concept “Panoramafreiheit” deserves
our attention. The concept is formulated in UhrG § 59
and grants the right to distribute and publicly reproduce
works which are permanently on public roads, streets or
squares, by means of painting or graphics, by means of
light image or film. For buildings, this right can be ap-
plied to the appearance only. However, in a case of using
the image of a building by making posters, the German
Supreme Court took the side of the author and decided
about the need to obtain permission from the creator
of the architectural work for the production of posters
with the image of such work (BGH, 05.06.2003 — I ZR
192/00 — Hundertwasserhaus).

Works of Photographic Art

Both German and Russian legislation absolutely coincide
with the name of the group of protected objects of photo-
graphic art: “photographic works and works obtained by
methods similar to photography” (subparagraph S, para-
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graph 1 § 2 UrhG, paragraph 9, article 1259 of the Civil
Code of the Russian Federation).

But, despite the semblable similarity of the protected
object, there are significant differences in its regulation
by Russian and German law.

In particular, the object “photography”, unified for
the Russian legislator, splits in German law into several
concepts that are quite unusual for domestic legal liter-
ature.

Thus, the Law on Author’s and Related Rights of
Germany distinguishes works of photographic art (Licht-
bildwerke — subparagraph S, paragraph 1 § 2 UrhG) in
the sense of personal intellectual creation [41, p. 17] and
regular photographs (Lichtbilder — § 72 UrhG). The
main legal difference between these objects is the du-
ration of the protection period. Works of photographic
art according to § 64 UrhG, along with other objects of
copyright, are protected 70 years after the death of the
author. Simple photographs are guarded only 50 years
from the moment of origin.

The practical distinction between works of photo-
graphic art and simple photographs is fraught with some
difficulties. For example, in a work of photographic art,
reality is not only photographed, but also emphasized in
its individuality. The creative compositional solution may
be to define the boundaries of the frame, the distribution
of light and shadow, exposure, subsequent improvement
of the frame by retouching or small photomontage [49,
p- 119]. At the same time, a work of photographic art, de-
spite some differences in production, is recognized as indi-
vidual television frames [ 20, p. 470, 472], as well as film or
video frames, and it is always assumed that this individual
frame also contains the necessary artistic solution.

Digital paintings created on a computer are neither
works of photographic art, nor simple photographs, since
they are not obtained from radiation energy. German ju-
dicial practice classifies them as works of fine art [28].

Simple photographs and works obtained in a similar
way are images that are created by means of light or other
radiation energy and, above all, are fixed chemically or
digitally. The protection of a simple photo does not de-
pend on its fixation, for example, on a film negative [49,
p- 332]. Images of virtual objects made using a computer
through electronic programs are not simple photographs
according to German judicial practice [23]. In some cas-
es, such images, according to German courts, do not con-
tain sufficient creative input.

Purely mechanical reproductions, such as those ob-
tained in the process of photocopying or creating a fac-
simile, are not objects of German copyright. They are a
simple reproduction even when the original format is
changed [17]. Otherwise, it would be possible to extend
the security period of a simple photograph by re-photo-
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graphing as long as desired. Such situations should be de-
limited when the museum photographs restored works
of fine art at certain intervals, which gives rise to a new
copyright object every time.

For the protection of photography under German
law, the purpose for which the photography was per-
formed does not matter. If it was made for advertising,
but does not contain personal spiritual creation, it is pro-
tected as a simple photo, and if this photo meets the re-
quirements of paragraph 2 § 2 of UrhG, it is protected as
a work of photographic art [18]. Photographs depicting
scientific works also refer to works of photographic art
(47, p. 30], by protected German copyright.

As mentioned above, Russian judicial practice in-
dicates that the results of creative activity are subject to
protection “regardless of the purpose and dignity of the
works, as well as the methods of their expression” [12].
However, in Russia, despite the provisions of paragraph 1
of Art. 1259 of the Civil Code of the Russian Federation,
which speaks about the protection of works, including
works of fine art and photographs, regardless of their dig-
nity and purpose, judicial practice is formed [7], testify-
ing to the refusal of copyright protection for the work of
art, if it is part of a trademark whose purpose is to be used
commercially as a means of individualizing goods.

As in the case of works of fine art, double protection
of photography is allowed — as an object of copyright
and as a brand. On 31 March 2010, the German Federal
Court, [19] in deciding whether the registration of Mar-
lene Dietrich’s photograph as a stamp was possible, ruled
that registration as a trademark or data which is used for
any purpose other than advertising, without the purpose
of describing the goods and services concerned, should
not be prohibited by reason of such use alone. Russian
judicial practice [9] also indicates that a citizen’s photo-
graph can be used both unchanged (format) and on an-
other scale or color, with its application to goods, with
the inclusion of a trademark or service mark in the com-
position.

COPYRIGHT OWNERS FOR WORKS
OF FINE AND PHOTOGRAPHIC ART IN RUSSIA
AND GERMANY

In accordance with Art. 1257 of the Civil Code of the
Russian Federation, a citizen whose creative work it was
created is recognized as the author of a work of science,
literature or art. § 7 UrhG adheres to the same position.
The legislation of both countries emphasizes the ob-
ligation of personal creative contribution to the creation
of the work (Article 1228 of the Civil Code of the Rus-
sian Federation, Article 2 § 2 UrhG). The creative con-
tribution to the work, its presence, absence and scale is a

defining moment for the availability and quality of legal
protection for the authors of the works in question.

For the author of a work of fine art, Russian and
German legislation does not establish the necessary min-
imum of creative contribution, and provides them with
protection regardless of the significance of creation (Ar-
ticle 1259 of the Civil Code of the Russian Federation).
Russian judicial practice recognizes the results of cre-
ative activity to be protected “regardless of the purpose
and dignity of the works, as well as the methods of their
expression” [12]. However, despite this principle, there
are court decisions [7] indicating a refusal to protect the
copyright for a work of art if it is part of a trademark, the
purpose of which is to use it commercially as a means of
individualizing goods.

In particular, the importance of creative activity for
determining the possibility of protection by domestic
copyright was considered in detail by V.Ya. Jonas [32],
proving the need for such to create any new copyright
object.

Despite the fact that the protection of a work of fine
art does not depend on the size of the creative contribu-
tion, German judicial practice ambiguously covers this
issue. In particular, even those who create works with “in-
significant contribution” are recognized by the authors of
works of fine art (German doctrine uses the term “kleine
Miinze” — “small coins” in this case) [27]. For example,
the Supreme Court of Berlin recognized the author of the
drawing with jumping trout the right to demand remu-
neration for such a work, although he classified such a
work as “kleine Miinze” [24]. Logos for a mobile phone,
in turn, were also recognized as a kind of works of fine
art related to the “kleine Miinze”, but did not receive the
qualification of a copyright object. Thus, it can be con-
cluded that in Germany the court in some cases decides
whether the artist’s creative contribution to a work of
fine art is of sufficient value to provide such a work with
protection for as an object of copyright when classified as
“kleine Miinze” [27].

The problem of creative contribution to the work on
the part of the photographer was relevant from the very
moment when the art of photography was born. While
the presence of the artist’s creative contribution to the
work was not in doubt among lawyers, the presence of
a significant technical component in the process of mak-
ing photographs made many legal scholars very critical
of the possibility of recognizing the photographer as a
copyright subject [29; 48, p. 331]. This position was also
enshrined in the legislation of the time when photogra-
phy arose and the authors of photographic works tried to
achieve recognition by the legislator of their copyright.

Thus, P. Miller, recognizing photography as an object
of copyright, noted that “the main provisions of photo-
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graphic property differ from those of artistic property
only to the extent that the first lacks a personal element
(the creator’s spiritual connection with creation)” [34].

In its Note on the Photographer’s Copyright to the
State Duma of 11 Russian Photographic Societies back
in 1910, they sought equality of the photographer’s copy-
right with the creators of other works of art [31, p. 1]. The
authors of The Note rightly noted that “photography is a
fine art that is equal to others, and must be equalized with
them by law” [31, p. 5].

In the need for copyright recognition by photog-
raphers, they also referred to the fact that when several
persons shoot the same plot, the pictures are always dif-
ferent, and each of them carries a bright fingerprint of the
author’s personality, so the link to “mechanical methods”
of obtaining images should cease to play the role of deny-
ing the artistry of such works.

It was not easy to recognize the photographer as the
author in Germany. During the development of the 1870
copyright bill, it was decided not to include rights for
photographers in it, since photography was considered
just a craft requiring only technical skill, and therefore,
like the works of other crafts, it could not be subject to
special protection, and her works should be provided to
general use [6, p. 143].

Currently, discrimination against the authors of
photographs has been eliminated in Russian legislation.
They are equalized in their rights with the authors of all
other works of art (paragraph 1 of article 1259 of the
Civil Code of the Russian Federation), which cannot be
said about German law. The isolation of “photographs
without artistic content” (Lichtbild — § 72 UrhG) puts
photographers in an unequal position, producing photo-
graphs that are quite comparable in artistic strength and
expressiveness. It seems not entirely fair to attribute, for
example, all photographs produced on vacation or with
a family to the concept of “simple photographs” — that
is, those that are devoid of sufficient artistic content.
Based on these provisions of German law, we can directly
talk about the existing discrimination of photographers
working as individuals. If the general rule of copyright
provides the same protection of creativity to any per-
son, including one incapacitated under civil law, then
§ 72 UrhG frankly diminishes the level of protection of
the photographer who created the simple photo. In the
articles of Russian lawyers, ideas have recently appeared
about the delimitation of “everyday” photographs from
original photographs [35].

It remains unclear on what grounds the issue of the
artistic content of photographs in German practice is be-
ing resolved: usually applicants for the right to be called
the author of a work of photographic art present diplo-
mas on the education of a photographer and documents
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that the author works professionally as a photographer,
which, however, does not always serve as decisive evi-
dence. In its decision in the case of photographs of works
of fine art, the Supreme District Court of Diisseldorf
ruled that “photography, which offers nothing more than
artisan impeccable reproduction of the depicted object,
is not a work of art and in the case where the depicted
object, in turn, is a work of high rank” [26]. This position
of the court is disputed in German legal literature. For ex-
ample, Henrik Lement in his book “Photographing Ob-
jects of Art” and Professor Gerhard Pfennig in a review
of this book [43, p. 625] refer to the fact that the process
of shooting an art object, especially a three-dimensional
one, may require a lot of creative effort from the photog-
rapher to reveal the true essence of this work, so it is high-
ly doubtful to classify absolutely all photographs depict-
ing other works of art as simple photographs.

As the author of simple photography, television and
cameramen defended themselves in German law until
2002, if it was a separate frame. These individual shots
are protected regardless of the copyright of the entire film
(20, p. 470, 472]. This norm was contained in § 91 UrhG
[50, p. 1087] and was abolished due to the fact that the
German legislator wished to eliminate discrimination
against operators and give them the rights of authors of
works of photographic art.

Of interest is also the problem of protecting the mo-
tive of photography, which was most widely developed
in German judicial practice in 2006-2008. The ambigu-
ity of this problem is that the protection of the plot of
photography runs counter to the fundamental principle
of delimitation of form and idea for both German and
Russian copyright [53]. That is, in any work of art it is
the objective expression, the form of any idea, but not
the thought or idea itself that is defended. In the case of
rephotography of the same plot, the question arises of
whether this is its free use or a dependent subsequent
creation in the sense of § 23 UrhG.

A clear distinction in this case is especially difficult,
since in the case of photography, the form and idea merge
together, and the artistic level of photography often de-
pends more on the choice of plot than on the way it is
expressed. The decisions of German courts in this area
balance between the provision of legal protection for cre-
ative photographs and the need to protect the freedom
of the plot. Excessive copyright protection could be de-
plorable for photographers: a plot once used in a photo
would be closed to other authors.

According to Russian judicial practice, “only an indi-
vidual can be the creator of a work, while its status does not
matter” [4]. In this case, there was a dispute about the au-
thorship of an individual entrepreneur on a graphic work.
There are no obstacles to compensation for the moral
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damage of an individual entrepreneur, the copyright for
the photographic work of which was violated [16].

However, based on the paragraph of the second ar-
ticle 6 Federal Law of 18.12.2006 No 231-FZ “On the
Enactment of Part Four of the Civil Code of the Russian
Federation” [2], the copyright of legal entities that arose
before the 03.08.1993 (before the entry into force of the
Law on Copyright and Related Rights) ceases seventy
years after the publication or creation of the work. The
rules of part four of the Civil Code of the Russian Fed-
eration apply to the relevant legal relations by analogy.
Moreover, according to the Resolution of the Plenum of
the Supreme Court of the Russian Federation No 5, the
Plenum of the Supreme Court of the Russian Federation
No 29 [13], such legal entities are considered authors of
works for the purposes of law enforcement. Neverthe-
less, this does not mean the recognition of the relevant
legal entities by authors with the entire complex of intel-
lectual rights to the work. Personal non-property rights
to the corresponding works belong to individuals.

Some features of the distribution of rights to imag-
es of cartoon characters are described in paragraph 12 of
the Review of Judicial Practice in Cases Related to the
Resolution of Disputes on the Protection of Intellectual
Rights (approved by Presidium of the Supreme Court of
the Russian Federation on September 23,2015) [S]. The
rights to characters in audiovisual works — animated
films created before August 3, 1992, belong to the com-
pany that shot the cartoon, that is, the film studio (or its
successor). Individuals who took part in the creation of
cartoons during the specified period do not have exclu-
sive rights to cartoons and their characters.

The owner of the exclusive right to the character of
the animated film as part of the work is the owner of the
exclusive right to the animated film, i.e. to the entire work
as awhole.

Copyright for an audiovisual work, and, therefore,
for characters of animated films — actors in the work, is
recognized by a legal entity — the enterprise that shot
the film, which met the requirements of Part 1 of Art. 486
of the RSFSR Civil Code in 1964, which was in force at
the time of the creation of animated films.

Article 6 of the Federal Law of December 18, 2006
No 231-FZ indicates that the copyright of legal entities
arose before August 3, 1993, that is, before the entry into
force of the Law of the Russian Federation of July 9, 1993
No 5351-I“On Copyright and Related Rights”, terminated
after seventy years from the date of the legitimate publica-
tion of the work, and if it was not made public — from the
day the work was created. The rules of part four of the Civil
Code of the Russian Federation apply to the relevant legal
relations by analogy. For the purposes of their application,
such legal entities are considered the authors of the works.

14.07.2022, the production designer of the animated
(cartoon) film was included in the authors of the audio-
visual work (clauses 4, 1 of article 1263 of the Civil Code
of the Russian Federation).

Only an individual can be considered the author of
awork of fine art or a photographic work in German law,
which is also enshrined in judicial practice, in particular
in the decision of the Berlin District Court of May 10,
1989 [25]. In this decision, the court determined that the
ability to be an author or photographer in the sense of § 2
and 72 UrhG belongs only to individuals. A legal person
may be the holder of the rights to use simple photographs
that were taken by the satellites used by him only if the
individual who is the author or photographer transfers
such rights to him. A legal entity that uses satellites does
not have the right to require the indication of its name in
accordance with § 13 of the UrhG when publishing pho-
tographs taken by its satellite.

At the same time, under Russian law, a legal entity,
in the presence of a dispute over the right to use a work
of fine art or part of it, must prove the fact that the rights
to the work were transferred to it, even if such a work was
created as part of an official assignment. This is confirmed
by judicial practice, in particular in the decisions of the
Supreme Arbitration Court of the Russian Federation. So,
in 2000, the Supreme Arbitration Court of the Russian
Federation ruled [14] that copyright for a work created in
the order of fulfilling an official assignment in a scientific
or other organization belongs to the author of the work.
If the author’s property rights were transferred to them by
a legal entity, he can freely defend his violated right to use
the work. For example, the existence of an exclusive license
from alegal entity and the fact that there was no agreement
between the heiress of the author of the work of fine art
“Zhnitsa” and the distillery on the use of a fragment of this
work on the labels of manufactured products allowed the
legal entity — the owner of the rights to the work — to
claim compensation for its violated right [8]. There are
precedents for the protection of rights by legal entities and
in the case of photographs — for example, in the process of
considering the case in several instances, OOO “PKP Za-
vod Vysokotechnologichnogo Oborudovanija” was able
to defend its right to recover compensation from another
legal entity in connection with the placement of contro-
versial photographs on the defendant’s website without
the consent of the plaintiff [6]. In accordance with para-
graph 23 of the Review of the practice of resolving disputes
related to the protection of foreign investors by courts
(approved by the Presidium of the Supreme Court of the
Russian Federation on 12.07.2017), a foreign legal enti-
ty also can demand compensation in its favor for copy-
right infringement in a Russian court, but in this case it is
obliged to confirm its status as a foreign legal entity.
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If we are talking about photographic works created
during the performance of official duties, but in addition
to agreements with the employer, in the absence of evi-
dence that the photographs were taken by the employee
as part of the performance of official duties and official
assignment, the employee has the right to claim com-
pensation for violation of the exclusive right to the works
created by him [S].

CONCLUSION

As we can see, law enforcement is moving towards an in-
creasingly clear acceptance of the fact that creative work
and the results of creative activity are subject to protection.
The collected compensation for copyright infringement
is increasingly significant and stable and a systematic de-
cline in their level is gradually becoming a thing of the past.
Thus, once adopted by the courts, the reduction in com-
pensation for the illegal use of photographic works to 10
thousand rubles was replaced by a different approach and
in modern Russian realities such compensation can reach
more than 600 thousand rubles for S photographs [6].

I would also like to note the tendency of Russian
law enforcement practice to protect workers who create
creative works during working hours, but in addition to
contractual obligations to the employer.

German law continues to maintain to some extent
discriminatory norms in relation to simple photographs,
unlike works of photographic art, and we see here some
vices of possible protection of those authors whose works
will be qualified as simple photographs.

In Russian law, in turn, some restrictions are subject
to artists who create objects of decorative and applied
art, deprived of such rights that are granted to authors of
works of fine art, for example, access rights and rights to
follow.

Therefore, in connection with the facts set out in this
Article, it can be concluded that the protection of the
rights of authors of works of fine and photographic art
in Russia and Germany, the set of such rights, opportu-
nities and the degree of protection of the legitimate in-
terests of authors are inextricably linked with the qualifi-
cation of the works created by them, which confirms the
importance oflegal clarity in establishing clear principles
of such qualifications at the legislative level and in the
formation of law enforcement practice.
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3BAHHBIE CIOXHOCTSIMM paBoTbl € NpeapiayLen peaakumet
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BAHHO IOPUANYECKOM KOMMAHUM UM CAMOCTOSITENIBHOTO
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Abstract. From June 1, 2023, an updated version of
the national standard GOST R 15.011 “Patent research.
Content and Procedure” comes into force in Russia. It
establishes requirements for conducting research in the
field of intellectual property (according to the Order of
Rosstandart No 1080-st dated 07.10.2022 the right of
early application of this version is granted).

The purpose of the article is to study the benefits for the
users of the standard due to its updating. The article reflects
the prerequisites for revision of the regulatory document

caused by the complexity of working with the previous edition *

of GOST R 15.011-96 and discusses the main changes. It
shows that the new standard clearly distinguishes the roles

of a patent research customer, executor of the work (e.g.,

a developer of the subject matter) and a party responsible
for the patent research (patent department, specialized

law firm or independent patent attorney), and, also, the
requirements for the latter’s qualification are defined. The
advantages of a closed list types of patent research (prior art,
patentability research, patent clearance research, targeted
patent research), their relationship to the development phases
and content guidelines of these types of studies are identified.
Further, encountered terminological difficulties, peculiarities
of patent studies for software products and regulatory
documents, the role of patent landscapes and technical

level studies within the framework of prior art research are
considered. The features of patent research in the context

of the digital fransformation were investigated, and their

role in the intellectual property management system of the
company was analyzed. The results of the work show that the
correct use of GOST R 15.011-2022 will greatly simplify the
interaction between customers and executors, reduce labor
costs, improve the quality of the research and predictability of
its content.
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BBEOEHME

8 mrona 2022 r. PepepasbHOE areHTCTBO IO TEXHUYECKO-
My PEryAHMpOBAaHMIO U METPOAOTHU YTBEPAMAO HOBBIM
HanuoHaAbHBIA ctanpapt PO — I'OCT P 15.011-2022
«Cucrema pa3paboTKu ¥ IIOCTAHOBKH IIPOAYKIIME Ha
mpousBoacTBO. IlaTeHTHBIe MccaepoBaHms. Copepika-
HHE W TOPAAOK TpOBeAeHHs» |1], paspaboraHmbrit
00O «Kommanus mareHTHbIX noBepeHHBIX Apc-ITa-
teHT » U OI'YII «Bcepoccuiickuil HayIHO-MCCAEAOBA-
TEAbCKMH MHCTHTYT ONTHUKO-(PU3HIECKUX U3MEpPEeHHUI>.
YKa3aHHbIA CTAHAAPT IIOAYIHA IIPABO AOCPOYHOTO IIPH-
meHeHusl, coraacHo Ilpukasy Poccranpapra N¢ 1080-crt
or 07.10.2022, u OKOHYATEAbHO BCTYNUT B AeHCTBHe
¢ 1 monsa 2023 r. IIpu ucroAHeHUH KOHTPAKTOB, COAEP-
JKAIUX AATUPOBAHHYIO CCHIAKY Ha KOHKPETHYIO PeAak-
IIMIO CTAHAQPTA, HEOOXOAUMO PYKOBOACTBOBATBCSI COOT-
BETCTBYIOWIEH BepCHUEN AOKYMEHTA, B CAyYae YKa3aHHs
nepatupoBanubx ccbirok (TOCT P 15.011) Heo6xopH-
MO PYKOBOACTBOBATbCS ACMCTBYIOIIEN PEAAKIIME.

Heo6X0AMMOCTD  aKTyaAH3allUM  HAIJMOHAABHOTO
cTaHAapTa [2] 6p1aa 06yCAOBAEHA MHOTOYHCACHHBIMU H3-
MEHEHMSMHU B 00AACTH MHTEAAEKTYAABHOM COOCTBEHHO-
CTH C MOMEHTA eTr0 BBeACHMUS B AeticTBre B 1996 r. Haubo-
Aee 3HAYMMBIMU U3 HIX CTAAU OOHOBAEHVE HOPMATHBHOM
6a3pl — MOSIBHAACH YeTBepTast 4acTh IPasKAAHCKOTO KO-
aexca PO [3,4,5], IIPOMU3OIIAN dKCITOHEHITUAABHBIN POCT
obbeMa MmaTeHTHON MHPOPMALUK U rAobaAbHas Udpo-
BH3AIMs NPOPECCHOHAABHBIX PeCypCOB, IIpeAHAZHAYEH-
HBIX AASI TTATEHTHO-UH(OPMAIMOHHOTO ITOHCKA, TTAaTeHT-
HOM aHAAUTHKHU U 06paboTku pAanHbIX [ 6, 7]. Kpome Toro,
PasBHUTHeE HHCTUTYTA MHTEAAEKTYAABHOM COOCTBEHHOCTH
B Poccuu 06ycA0BHAO POCT TpeOOBAHMIT FOC3AKA3UMKOB
K COAEPXKATeABHOMY COCTaBY IAT€HTHBIX MCCAAOBAHUI
(TIM1) u xauecTBy OTYETHBIX MATEPUAAOB [4, 8].

B xauecTBe ocaoBubix HepocTratkoB TOCT P 15.011-
96 cAeayeT BBIACAUTD HAAMYHE H30OBITOYHBIX TPeOOBAHMIT
K COAEP’KAHHIO OTYETHON MHPopMaru (B IepByIo ode-
peAb B 4acTH 6M6AMOrpaduU MMATeHTHBIX AOKYMEHTOB),
orcyrcrBue 4eTkoil kaaccudukarmu ITHM m monaTHBIX
TpebOBaHMUIT K COAEP>KAHUIO B 06beMy paboT. DT 06cTO-
SITeAbCTBA IIPHBOAUAH K HEOIIPaBAAHHBIM TPYAO3aTpaTaM
Ha COCTaBAGHHE OTYeTa, HEMOHMMAHMIO MEXAY HCIIOA-
HHUTEASMH U KOHTPOAMPYIOIIMMU OPTaHAMH U CMelle-
HMIO aKIIeHTa MCCAGAOBAHHUI C KAueCTBEHHOTO aHAAHM3A
Ha dpopMaabHOe cobaropeHMe TpeboBanuit. Kpome Toro,
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B OTCYTCTBUE €AMHOTO IIOHHMAHHS COCTaBA M TAYOHHbI
«TareHTHBIX uccaepoBanuil mo 'OCT>» He 6blAO BO3-
MOXKHOCTHU TIPEABAPUTEABHOMN OIIeHKH CPOKOB H 3aTpar
Ha COOTBETCTBYOIIKe paboTsL. BoAee TOro, B OTAEABHBIX
cAy4asix B mporjecce pabotst Hap ITH Morao 6bITh BbIsiBAE-
HO OTCYTCTBHUE Y HCIIOAHHTEAS] PECYPCOB, HEOOXOANMBIX
AASL BBITIOAHEHU s yTOYHeHHbIX Tpebosanmit k [1U [9].

B 2021 r. PocniateHT B COOTBETCTBUU C IIOAHOMOYH-
SIMH, 3aKperAeHHbIMU B [loAOXKeHHH, KOTOpOe yTBEpXK-
aeso Ilocranosaennem Ilpasureancrsa PO or 21 mapTa
2012 1. N2 218 «O DepepasbHOIT CAYKOE IO HHTEAAEKTY-
AABHOI COOCTBEHHOCTH >, B LIEASIX KOHTPOASI X HaA30pa
B cepe IPaBOBOH OXpPaHBI U HCIIOAB30OBAHUS Pe3yAbTa-
TOB HHTEAAEKTYAABHOH AESTEABHOCTH TPAKAAHCKOTO,
BOEHHOTO, CIIEI[MAAbHOTO M ABOMHOTO HAa3HAYEHMUs], CO3-
AQHHBIX 32 CYeT OIOAKETHBIX aCCHUIHOBAHWI (epepaAb-
HOTO OIOAXKETa, OCYIIeCTBUA 64 IIPOBEPKU AESITEABHOCTH
TOCYAAPCTBEHHbIX 3aKa3YNKOB U OPTaHU3aIUE — HCIIOA-
HHUTeAeH TOCYAAPCTBEHHBIX KOHTPAKTOB, IPEAYCMATpH-
BAIOIIMX IIPOBEAEHIEe HAyYHO-UCCAEAOBATEABCKHUX, OTIBIT-
HO-KOHCTPYKTOPCKHX H TEXHOAOTHYECKHX PaboT.

BoisBaeHo 665 mapymenuit [10], B ToM umcae
(puc. 1):

® B pe3yAbTaTe MPOBEPOK OPTaHU3ALUI —HCITIOAHH-
TeAelt paboT BoeHHOro HasHaveHus: 111 He pose-

N

64 npoBepku

@ Bce HapylweHus
[TV He npoBeneHbl
® Otyer He cootetcTyet FOCT P15.011-96

PucyHok 1. Hapywenus npu nposeaenunm NN,
BbISIBIEHHBIE B XOA,€ NPOBEPKMU
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AeHbI — 16 OPraHMU3AUA-UCTIOAHUTEAEH, OTIETHI
o 11 ue coorsercrayror TOCT P 15.011-96 —
LIECTh OPraHMU3ALMI-UCIIOAHUTEAEH;

® B pesyAbTaTe IPOBEPOK OPTaHU3AIUI — HCIIOAHHU-
TeAelt paboT rpaxpaHcKoro HasHaveHws: 111 He
MPOBEAEHBI — AEBSTb OPraHU3ALUN-UCIIOAHUTEACH,
oryersr o [TM He coorBercTByror TOCT P 15.011-
96 — 4eTbIpe OpraHU3ALNH-UCIIOAHUTEAS.

POCTTATEHT

B cBeTe H3A0XEHHOTO HEOOXOAUMOCTb PEOPraHH3AIUU
nporeaypst nposeaenust [T B PO 6p1aa oueBraHa.

Ilporiecc rapMOHM3AIMH CTAaHAAPTA C AYYITHMH
[IPAKTUKAMI [POBEACHUS HCCAEAOBATEABCKOH pPaboThI
B cpepe HHTEAAEKTYAAbHOM COOCTBEHHOCTH 3aHSIA IIOUTH
TPH TOAQ, B Pa3pabOTKe IPHHIAH yIACTHE HECKOABKO CO-
TeH IPeACTaBUTeAell IPO(PeCcCHOHAABHOTO COObIecTBa.
B KOHCYABTAL[FIOHHbII COBET IIPH paboYeil IpyIIIe BOLAK
CTEMAAUCTBI KaK CO CTOPOHBI MCTIOAHMTeAell (maTeHT-
Hble ITOBEpPEeHHBIE U IIATEHTOBEABI, HEIIOCPEACTBEHHO
BBIIOAHSIONINE HCCACAOBAHHS), TAK U CO CTOPOHBI OC3a-
Ka34MKoB: MuUHHCTEpCTBA 0OOPOHbI, TOCYAAPCTBEHHDIX
xopropanuit Pockocmoc, Pocarom, Pocrex u Ap. Bripsu-
JKeHHe B IpoIecce 06CY)KASHNS IPOTHBOPEYUBBIX TpPe-
OOBAHUIT K COAEP>KAHUIO HOBOI'O AOKYMEHTA IIOATBEPAHL-
AO HaAWYHE HEAOIIOHMMAHHHI B TPaKTOBKe Tpe60BaHI/II7I
npeasipymeit peaakim 'OCTa u He06XOAMMOCTD yCTa-
HOBKH YeTKHX ITPABHA AASL BCeX YYaCTHHKOB ITpoIiecca.

TaxoMm o6pasom, HoBas pepaknus TOCT P 15.011-
2022 crasa pe3yAbTaTOM CAOXKHOM MEAMAIIUH MEXAY pe-
AADPHBIMH ITOAB30BATEASIMH, A HE AeKAAPATUBHBIM MOCTY-
AVPOBaHHEM ITPABHA C OAHOH CTOPOHBIL.

YHACTHMKM MPOLIECCA

Coraacao I'OCT P 15.011-2022, B nposeaenuu I1H
BbIAGACHBl TP YYaCTBYIOIUe CTOPOHBI: 3aKasuuk (Ha-
IIpHMep, FOC3aKa3uMK), HCTIOAHUTEAb paboT (HampuMep,
HUMW) u orsercrsennsui 3a 11N (nanpumep, mareHt-
Hast UpMa MAHU MIATEHTHbI 0TAeA). Huoke nmpeacTaBaeHa
CXeMa B3aUMOAEHCTBUS CTOPOH IIpu Iposepenmu 11
(puc. 2): TOHKUMH CHAOIIHBIMU AMHMAMHU O6O3HAYeH
IPOLiecC IOATOTOBKH M HAIPABACHHS AOKYMEHTAI[UH,
SKMPHBIMH — IIPOLIECC ITOAIMCAHMUS, ITyHKTUPHBIMUA —
IIPOIIeCC COTAACOBAHHUSL.

B xonTexcre 'OCT P 15.011-96 yxasannble cTOpO-
HBI TIPEACTABASIAML CODOIT EAMHOE 1]eA0e, & CAMO HCCAEAO-
BAaHHE — YaCTb KOMIIAEKCHBIX Pa0OT «XO3SIFCTBYIOIIEro
cybpekTa>. Takas MOCTAHOBKA BOIIPOCA B COBPEMEHHBIX
PeaAnsx CHABHO 3aTPYAHSIAQ B3AUMOIIOHHMAHHE MEXAY
uHunuaropoM I 1 KOHeYHBIM HCIOAHUTEAEM, B POAU
KOTOPOTO BCe 4allle BRICTYNAIOT CTOPOHHME KOMMepye-
CKHe OpTraHU3AIUHY, IPO(PECcCHOHAABHO 3aHMMAIOUUeCs
BOIIPOCAMH HHTEAAEKTYAABHOM COOCTBEHHOCTH. B oTCyT-

3akasunk
(B T.4. roc3akasuuk)

STAN UCXOAHOIO AOrOBOPA
(B T.4. FOCKOHTPAKT, roc3akas u T.A.)

McnonHutens pabot
(HWW, HNM, OKB, ero
nogpasgenexue n T.n.)

Jnuo,
COCTaBMBLLEE <
3anaHue Ha 1

v V
3AJAHVWE HA N
(no ¢popme npunoxeHus A)

TexHuueckuit
cneuuanuct

OTBeTcTBEHHbIN 32 N

(nateHTHas dpupma,
NaTEeHTHbI

NOBEPEHHBIA U T.11.)

PEFMAMEHT MOWNCKA
(no ¢popme npunoxenus b)

!

OTHET O NOMCKE
(no dopme npunoxexus B)

I : Jnuo,
COCT

3apaHue Ha N

OTHET O MK

PucyHok 2. Cxema B3aMMopencTemsi CTOPOH npu
npoBseaeHnn naTeHTHbix uccneposanuii (TOCT P
15.011-2022, npunoxenue [)

CTBHE IIPSIMOTO AMAAOTA UCIIOAHHUTEAD He ITOAYYAA YeTKHX
yKasaHHit OTHOCHTEABHO 3aAA4 HCCAeAOBaHUs (KAKOH BUA
T11 Heob6x0oAUMO IIPOBECTH, C KAKOM IIEABIO U T.A.), ampe-
ABIAYIIASI PEAAKIHS CTAaHAAPTA HAIIPSIMYIO He COAepIKaAa
KOHKPEeTHbIX PeKOMEHAALIUH IT0 9TOMY BOIIPOCY.
PesyAbTaToM Takoil CHTyaluH CTaA0 (GOpPMHUPOBa-
HIle HETAACHBIX [IPABUA MEXXAY ITOCTOSHHBIM 3aKA3UHKOM
U ero TpaAHHI/IOHHbIMI/I HNCIIOAHUTEASIMU HaY‘IHO-I/ICCAe-
AOBaTeABCKHX paboT, 9TU IIPABHAA YCTAHABAMBAANCH ITy-
TeM OIIOCPEAOBAHHOI'O IIPEAOCTABACHHUS 0OPATHOM CBSI3H
B BHAE 3aIIPOCOB MOHUTOPUHIOBOI OpraHU3anuy. TakuM
06pa3oM, copeprKaHue IIATEHTHBIX HCCAEAOBAHMI, 10 Cy-
mecTBy, okasaaoch npussasaHHbM He K ['OCTy, a k oxu-
AQHISIM TOTO MAHM MHOTO AepiKaTeAs KOHTpakTa. Takoe
MTOAOXKEHHE OCOOEHHO GOAe3HEHHO AASL KOHEYHOIO HC-
HOAHUTeEAS, pabOTAOIEro C PasAMYHBIM 3aKa3UHKAMH
U II09TOMY BBIHY>KAEHHOT'O II0 HECKOABKY Pa3 ITepPeAeAbl-
BaTb paboTy, IIOACTPAUBASICh ITOA HOBbIE TPEOOBAHMU.
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Eme caoxxHee 06CTOSIAQ CUTYALUSI C IIPEABAPHUTEAD-
HO OLIEHKOIN TPYAO3aTpaT IO TaKOH paboTe, Tak Kak
COOTBETCTBYIOIIHI OXKUAAEMBI 00beM «IIaTeHTHBIX HC-
caepoBanmii mo FOCT P 15.011-96» Aast pasHBIX 3aKas-
YHUKOB PA3AMYAACS B HECKOABKO Pas.

Takum 06pasoM, IepBO 3apadell 10 aKTyaAH3ALUH
I'OCTa craao popmupoBaHue H0Aee IIPO3PATHON CXEMBI
B3aUMOAEHCTBUS MEXAY YJaCTHUKAMU IpoIiecca.

Coraacuo Tpe6osanmsm 'OCT P 15.011-2022, TTH
IPOBOASIT B COOTBETCTBUH CO CACAYIOIIHM ITOPSAKOM:

® 3aKA3YHK MAU HCIIOAHHTEAb PAOOT OIIPeAEAsIeT BHA
ITH, orBetcrBenHOrO 3a I1H 1 cpoxu BbIITOAHEHHA
I, mocae vero cocraBasier 3apanue Ha [ 1M B coort-
BETCTBHMH C peKOMEHAAIIMAMU CTAaHAAPTA C yTOYHe-
HHeM 33aAa4 B CAy4ae HeOOXOAUMOCTH;

* Auno, cocrapupliee 3apanve Ha [T, uau ero mpea-
CTaBUTEAD IPEAOCTABASIIOT HCXOAHbIE AQHHBIE AASI
oIpeAeAeHHS 00BEKTa HCCAEAOBAHUIL;

* orBercrBeHHsI 3a IT1 onpepeaster TpeboBaHms
K mpoBopnMoMY B pamkax ITH noucky u cocraBaser
PerAaMeHT IIOUCKA, 3aTeM IPOBOAUT ITIOUCK, OTOU-
PaeT UCTOYHUKH MHPOPMAIIMHU AAS TIOCACAYIOIIErO
AHAAM3a, AHAAMBHPYET OTOOPAHHYI0 HHGOPMAIIHIO,
$opMupyeT BHIBOABL U peKOMEHAALIMU 1 0POPMASIET
pe3yAbTaTsl B BUAe oTdeTa o ITH.

BaxxupiM pomoAHeHHEM HOBOM peAAKIMU SIBASET-
Cs1 KOHKpeTH3alusi 6a3 AAHHBIX, IO KOTOPBIM AOAKEH
IPOBOAUTBCS «IIATEHTHBIH IoHMCcK>». CoraacHo ompe-
AGAEHMIO, B HETO BXOAHUT ITOMCK UMEHHO II0 IATeHTHBIM
0a3aM AQHHBIX; €CAH 3aKA3UHK OXKHAAET IOAYIUTDH AO-
IIOAHUTEAbHYIO HHPOPMALIHIO, HATIpUMep, 13 623 AQHHBIX
nporpamMMm OBM, 3TO HAIPSAMYIO AOAXKHO OBITD YKasaHo
B 3apaunu Ha [THM.

TEPMWHbI M OMPEOENTEHNA

Ocnosnoit Temort xpuruxu 'OCT P 15.011-2022 co
CTOPOHBI MPOPECCHOHAABHOTO COODIeCTBA CTAA PasAeA
«TepmuHsl, onpepeAeHust U cOKpaieHus . CAOKHOCTD
3aKAI0OYAAACh B TOM, YTO IIPSIMOE HCIOAb30BaHHE HEKO-
TOPBIX TEPMUHOB U3 APYIMX HOPMAaTHBHBIX AOKYMEHTOB
B KoHTekcTe 1M HeKOppeKTHO, a pa3HOUTEHHs OIIpeAe-
ACHHIT IOPOXKAAAO MHOXKECTBO BOIIPOCOB.

AAsl IpuMepa, B OIPeAeACHHUH TePMHHA <«ypOBEHb
TexHUKU> B cT. 1350 1 1351 I'paxkpanckoro xopexca Poc-
cuiickoit Pepeparmn (I'K P®) ocHOBHBIM KpHTepHeM
SIBASIETCS OOIIEAOCTYIIHOCTD «AO AQTHI IPHOPHUTETA U30-
Operenus/moae3Hor Mopean». Opnaxo ITH sagacryio
IIPOBOASITCSL Ha 6OAee PaHHUX CTAAMSIX PasBUTHS paspa-
0OTKH, KOTAQ €ellle HEBO3MOXKHO BBIAEAMTD KaKO€e-TO KOH-
KpeTHOe TEXHIIECKOe pellleHre U TeM GOAee YCTAHOBUTb
ero ATy IPHOPHTETA.

Ilo aroit mpuuune B 'OCT P 15.011-2022 «ypo-
BEeHb TeXHHKHU > OIPEAEACH KAK «CBEACHHUS, CTABIIIE U3-
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BECTHBIMH B MHpPE AO AQTBHl HaJaAa IATEHTHBIX HCCAEAO-
BaHUM, YKa3aHHOM B 3aAaHUU HA IIPOBEACHHE ITATEHTHBIX
HCCAEAOBAHUM > .

AHaAOTUYHBIE CAOYKHOCTH MOSBASIAUCD TIPH ITOTIBITKE
npuMeHeHHs AAs mporiecca ITH ompepeaenuit us apy-
rux 'OCTos. Hanpumep, 8 TOCT P 15.101-2021 ectp
TepMuH «ucnoanTeab HUP: I0puanaeckoe man du-
3MYeCcKOe AMI0, IO AOTOBOPY C KOTOPBIM BBITOAHSETCS
HHKP>», a3 'OCT P 50646-2012 — «HCIOAHHTEAD yC-
ayr: IIpeanpusTre, OpraHusalis AU MHAUBUAYAABHBIH
IpeATIPHHUMATeAD, OKa3bIBAIOINHe, IIPEAAAraiouue HAU
HMeIollie HaMepeHHe OKA3aTb YCAYTY MOTPEeOUTeA0>.
Hu o, 51 pApyroe onpeaesenue B konrexcre I1M ne mo-
3BOASIET OTAEAUTD TPOQPUABHBIN OTACA OPTAHU3AIUU-PA3-
paboTumKa, PEAABHO BBIIOAHSIOUINI HCCAEAOBATEAD-
CKYI0 HAU KOHCTPYKTOPCKYIO AESTEAbHOCTb COTAACHO
TOCYAAPCTBEHHOMY KOHTPAKTY, OT HEIOCPEACTBEHHOTO
ucrioaHuTeas [1M — mrarHOro mareHToOBeAa, IATEHTHO-
rO OTACAA MIAH, B MIX OTCYTCTBHE, OPHANIECKON PHPMBI
Ha ayrcopcunre. IIpu aToM pasanuus B pyHKIUAX U 30HE
OTBETCTBEHHOCTH YKA3aHHBIX AUI] O4eBHAHBL

ITo aroit mpuumze B 'OCT P 15.011-2022 mpusepe-
HBI CAEAYIOIIHE OIIPeACACHH:

® <HCIIOAHUTEADb PAbOT: OPraHU3ALVIS HAU €€ IOAPA3-
AeAeHIe, HEIIOCPEACTBEHHO pa3paboTasuire U/ MAK
OIpeAeAMBIIIE 0OBEKT HCCAEAOBAHUSI ITO CBOEMY
3aAQHHIO UAM B PAMKAX BbIITOAHEHHS HCXOAHOTO
AOTOBOpA C 3aKa3YUKOM>;

* «otBercTBeHHbIN 3a [TM: dusuueckoe vau 0pHu-
AMYECKOe AHIIO, B TOM YHCAE €TO ITIOAPA3ACACHHE,
HeIOCPEACTBEHHO IPOBOAIIee ATeHTHbIE HCCAL-
AOBAHHS COTAACHO HACTOSIIEMY CTAaHAAPTY, a TaloKe
€ro COUCITOAHUTEAN >,

Aast uckarouenst Heporronumanust B TOCT P 15.011-
2022 yTOYHEHO, YTO yKa3aHHble TePMUHBI IPUMEHEHbI
HCKAIOUHUTEABHO «B HACTOSAIIEM CTaHAApTe». B ocTaap-
HOM T€PMHHOAOTHSI HOBOT'O CTAHAAPTA II0 BO3MOXKHOCTHU
COTAACOBaHA C TEPMUHOAOTHEN APYTHX HOPMATHBHbIX aK-
TOB, B IIePBYI0 O4epeAb ¢ JacThio yeTBepToii 'K PO.

TPEEOBAHWA K KBATTMDUKALINN
OTBETCTBEHHOTO 3A TN

ApyruM HOBOBBEAGHHEM, CTAaBIIMM IIPHYMHOHM CIIOPOB
Bokpyr 'OCT P 15.011-2022, sBuAuCh TpebOBaHUS
K xkBaauduKarmu orsercrseHHoro 3a ITH. CoraacHo Ho-
BOM pPEAAKLIMH:

«ITH or anrja, orBeTcTBeHHOro 3a [11, meTopororu-
9eCKH KypHUpyeT IIATEHTHBIA CIIELIMAAUCT, 00AAAAIOIINI
AOCTaTOYHBIM YpPOBHEM KOMIIETEHIIUH, COOTBETCTBYIO-
UM BHAAM M 3apadam 1M (B YaCTHOCTH, MATE€HTHBIE
IOBepeHHbIe, aTTeCTOBaHHble coraacHo (QepepasbHOMY
3akoHy ot 30 Aexabpst 2008 Ne 316-03 “O mareHTHBIX
nosepennbix” [11] mo cooTseTcTByrOmeN crienuan3a-
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UM, U/UAY HMHBIE AWMIA, O0OAAAAIOIIUE HEeOOXOAMMBIMU
sgauaMu B cpepe MIC B coorsercTunm ¢ IIpodeccuo-
HaAbHBIM cTaHAAPTOM 40.001 “CriejiaAuCT 10 maTeHTO-
BeaeHnio” [12], yTepxxaeHHbIM npukazom Munucrep-
cTBa TpyAa U conuaabHO# 3amutel PO or 21 oxrsibps
2021 r. N2 74 81> .

OCHOBHBIM apryMeHTOM IpPOTHB TAaKOH HOBAI[HH
SIBUAOCBH TO, 4TO Ha mpaxrtuke I1I1 mo 6oabmeit gacTu
IPOBOASITCSI CHAAMH IPOPUABHOTO OTAEAR, BBIITOAHSIO-
mero HMOKDP, a mareHTHbBIE CIIELIMAAMCTBI HEAOCTATOY-
HO KOMIIETEHTHBI I10 TeMe Pa3pabOTKIL

Tem He MeHee 0cHOBHOI 1jeabio 1IN (B oTAmume o
AUTEPATypHOro 0630pa, IIPOBOAMIMOTO B PAMKAX AI000M
HI/IOKP) SBASIETCSI MCCAGAOBAHHE COAEPYKAHMS 6a3
AQHHBIX TATEHTHOH AOKYMEHTAllUM U IPaBOBOH CHTYa-
LUK B paMKax oObexTa rccaepoBaHus. I1pu aTom pabora
C TIATEHTHHIMHU 6a3aMH, B YACTHOCTH C MCIIOAb30BAHHEM
IPO(ECCHOHAABHBIX IOUCKOBBIX HHCTPYMEHTOB, Tpeby-
eT OIpeAeACHHBbIX 3HAaHHH U OIbITa. B pesyaprare BBIBO-
ABI U3 TIOMCKA, CAGAAHHOTO HAyYHBIM COTPYAHHKOM HAH
HHDKEHEpPOM, He HMEIOIIMM COOTBETCTBYIOIIEH IOATO-
TOBKHU B cepe HHTEAAEKTYAABHOM COOCTBEHHOCTH, MO-
TyT IPHUHIUIHAABHO OTAUYATHCS OT PEAABHOM CUTYAIIUU
(B TOM umCAe, OT BHIBOAOB TIATEHTHOI IKCIIEPTH3bI TPH
nocaeaytolmeil mopaue 3assku). Haubosee ocrpo mpo-
6A€Ma CTOWT B YaCTH HMCCAEAOBAHUS TTATEHTHOU YHCTO-
THI: AASL AUIIA Ge3 KaKOH-AM60 IOPUAMYECKOI [IOATOTOB-
KU YHHKAABHOCTb Pa3paboTKy, ee MMATEHTOCIIOCOOHOCTD
Y TATE€HTHAsI YUCTOTA SIBASIFOTCS cHHOHMMaMu. OAHAKO
YHHUKaAbHAsI KOHCTPYKLKS, HALIPHMeP, TypOOHAacoca Ipu
HEKOPPEKTHOM COCTaBACHUH (OPMYABI HM300peTeHusI
MOXKET OKa3aThCsl HEIIATEeHTOCIIOCOOHOM, & IIPH HCIIOAB-
30BAHMH B X0A€ COOPKY 3aIIaTeHTOBAHHOTO TPEThUM AU-
IJOM CMAa30YHOTO MaTepHaAa — IIATeHTHO HeYHMCTOH Ha
OIIpeAeAeHHO TepPUTOPHHU.

Taxum o6pasom, nposesenue ITH 6e3 kypupoBaHus
MaTEeHTHBIM CIIEIIUAAMCTOM, 0OAAAAIOIIUM AOCTATOYHBIM
YPOBHEM KOMIIETEHIINH, MOXXET IOAHOCTBIO 00eCIieHNTD
IIPOBEACHHYIO PaboTy U CO3AATh 3HAYMTEAbHBIE PUCKH
AAs 3aKasvyrKa. [Ipy 9ToM BBeAeHUe aKTYaAUSHPOBAHHOM
PeAAKIINH CTAHAAPTA MOXKET ITOCAY>KHUTb XOPOLINM ITOBO-
AOM AASI OPraHM3ALUK HA IIPEAIPUSTUH MePOIPUITHI,
HAITPAaBACHHBIX HA IIOBBIIIEHUE KBAAUQPHUKALIUH COTPYA-
HUKOB B C$epe HHTEAASKTYAABHON COOCTBEHHOCTH.

ITpu aToM AAst 0becIiede s TOAHOLIEHHOTO «CyThe-
BOrO>» AHAAM32 BbISBACHHBIX TEXHHYECKUX pelIeHHI
B CAyYae OTCYTCTBHS y IIATEHTHOTO CIIEIIMAANCTA HE00XO0-
AMMBIX TeXHUYeCKUX 3HaHui, coraacio 'OCT P 15.011-
2022, IIM npoBOAAT «C IpUBA€UEHHEM TEeXHMYECKOIo
CIIELJaANCTa B COOTBETCTBYIOLIEN OOAACTH TEXHUKH
(HanpuMep, COTPYAHHKA MCIIOAHUTeAS! PaboT)>. Takoke
IPeAyCMOTPeHa BO3MOXKHOCTD IIPHBACYEHHSI CTOPOHHUX
opranusanuii k mposeperuio ITH. 1o ocob6eHHO BaKHO

IIPU TIPOBEACHHH KOMITAGKCHOTO CTaTHUCTHIECKOTO aHa-
AU3a OOABIINX MACCHBOB [TATEHTHON AOKYMEHTALINU AAS
BBISIBAGHHSI TEHAEHIINI U IPOTHO30B Pa3BUTUS 0OBEKTa
HCCAGAOBAHUS, TAK KaK IIPU IIPOBEACHHHU MTOUCKA IIeAeCO-
00pasHO HCIIOAB30BATH NMPO(ECCHOHAAbHbIE KOMMepye-
CKHe TIOMCKOBbIe HHCTPYMEHTHI.

OTAEABHO HEOOXOAMMO OTMETHUTB, YTO HA IPAKTHKE
IIM BBIIOAHSIOT CIIEITHAAMCTBI IO HHTEAAEKTYaAbHOM
co6CTBEeHHOCTH (TIaTEHTOBEADL, [IATEHTHBIE IOBEPEHHbIE)
¥ pa3spaboTYNKK 06BEKTa UCCACAOBAHHIl (KOHCTPYKTO-
Pbl, TEXHOAOTH, y4eHble). HecMOTps Ha 9T0, B IpeAbIAY-
meit pepaxuuu TOCT P 15.011-96 B Bo3aMoXKHOM ITeped-
He pabor B pamkax ITH mpucyTCTBOBaAM COCTAaBASIIOIIYE
MapKETHHIOBBIX HMCCAGAOBAHMIL: HCCAEAOBaHHE Tpebo-
BAaHHUI IIOTpebuTeAell K IIPOAYKIHMH M YCAYTaM, HCCAe-
AOBaHUE COCTOSIHHS PBIHKA AQHHOM ITPOAYKITHH, aHAAU3
KOMMEPYeCKOM AESTeAbHOCTH U AHAAU3 AESITeAbHOCTHU
XO3sIACTByIOMIero cyObexra. QakTUIeCKH TaKye BHABI HC-
CA@AOBAHHI HUKOTAQ He BBITIOAHSIOTCS] HAU BBIIIOAHSIOT-
CsI KpaiHe peAKO, IPU 9TOM 3a4acTy0 pOPMAABHO M Ha
HHU3KOM ypoBHe [4]. TIoaToMy BBUAY OTCYTCTBHS y AHL,
peaabHo mposopsmux IIM, cooTBeTcTByomeil KBaAu-
¢uxanun 8 TOCT P 15.011-2022 mMapkeTHHroBas 9acThb
OblAa nckaroueHa u3 cocrasa 1. Ipu aToMm pesyabraTs
ITH MoryT GBITH HCIIOAB30OBAHDI AASI AAABHEHIIel paspa-
0OTKM AOKYMEHTAL[IH 10 MAPKETHHIOBBIM HCCAEAOBAHH-
SM, TIPOBOAMMBIM COOTBETCTBYIOIMMH IPOQUALHBIMU
9KOHOMUYECKUMH MOAPAZASACHUSAMHU TIPEAPUSTUS HAU
BHEITHUMHU CIHeIJHAANCTaMU COOTBETCTBYIOIe KBaAH-
$uxanuu.

B IbI M

BaXHBIM aCIIEKTOM aKTyaAM3al[id CTAHAAPTA CTAAO
OIpeAeAeHHe 3aKphITOro Iepedsst BUAOB 11 u MuHMMYy-
Ma COOTBETCTBYIOIHUX paboT. OTCYTCTBHE TaKOH KOHKpe-
tu3arn B OCT P 15.011-96 nprBoaAKAO K TOMY, 4TO IIPH
($OPMHPOBAHUY TEXHUIECKOTO 3AAAHUS 3AKA3UHK OXKHAAA
HIOAYYUTb OAMH 00BeM padoT IO IPOBEACHHUIO «IIATEHT-
HbIx riccaepoBanmit, coraacHo TOCT P 15.011, a ucrmoa-
HHUTeAb paboT U oTBeTcTBeHHBIN 3a 1M moppasymeBaan
COBCEM APYrOil. DTO IPHBOAMAO KaK K HEAOIIOHHMAHHIO
B YaCTH GUHAHCUPOBAHUS, TAK U K 3HAUUTEAbHOMY (MHOTAA
Ha TOABI) 3aTATHBAHUIO CPOKOB CAQYH PabOTHL.

Coraacro I'OCT P 15.011-2022, xaaccudpukarys
ITU (Taba. 1) BKAIOYAET COCTAB COOTBETCTBYIOMKX PA6OT
C y4eToM oObexTa M dTama paspaborku. Taxas kaaccu-
uUKanys OTBeYaeT COBpEMEHHBIM TPeOOBAaHUSIM K HOP-
MaTHBHO-IIPaBOBOMY  00eCIIeYeHHI0 HHHOBALIMOHHOM
AESITEABHOCTH, KOPPEAUpPYeT C ITAalaMU >KH3HEHHOIO
LIMKAA TIPOAYKTa [ 13], MO3BOASIET HATASIAHO OTIPEAEASITD
He0OXOAUMOCTb IIpOBeAeHHs Toro uau uaoro I u B pe-
3yAbTaTe€ IIPUHUMATb pALOHAABHbBIE YIIPABACHYECKHUE
peleHysL
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B zasucumocru ot njean I'1M ux oTHOCAT K OAHOMY U3
CAEAYIOIITHX BHAOB:

* TIM Ha ypoBeHb TEXHUKH;

* IV Ha maTeHTOCIOCOOHOCTbD;

* IIM Ha maTeHTHYIO YUCTOTY;

* qeaesble [T

Boxpyr mepeurst ITH Tawxe OBIAM OIpeAeAeHHBIE
CITOpPBI: TIOCTYTIAAM IIPEAAOKEHUSI KaK COKPATHTD, TaK
U PAaCHIMPHUTDH BBINIEYKA3aHHBIA cIHcok. B uyacTHOCTH,
IIPEAAATAAOCh OTAGABHO BBIAGAUTDH COCTABACHHUE ITATEHT-
Horo AaHamadra, IV Ha ompepeseHUe TeXHHYECKOTO
ypoBHs, 1M Ha BbLIBACHHE TEHACHIMH U IIPOrHO30B
passurust. TeM He MeHee, 4TOOBI He IIEPETPy’KaTh KAACCH-
¢$uxaruio, Bce ykazaHHsle BuabI [T 6b1A0 penieHo 00B-
eAMHHTD 1T0A HasBaHMeM «IIM Ha ypoBeHb TeXHHKM>,
a yTOYHEeHHe KOHKPeTHBIX 3aAa4, BBIXOASIIMX 32 PaMKHU
CTaHAAPTHOTO COCTaBa PaboT, B CAy4Yae TaKOH HEOOXOAU-
MOCTH BIIPSIMYIO IIPUBOAUTD B 3aAQHHH HA IIPOBEACHHE
ITH1. Takast mosumus mpr3BaHa pOpMaAN30BaTh TpeboBa-
Hus K ITM, OCKOABKY Ha ITpaKTHKe IPU HUCIIOAb30BAaHUU
T'OCT P 15.011-96 3axasuuxu HUOKP u nmoTpeburesn
IPOAYKIIMH HE BCETAQ OAHO3HAUHO TPaKTOBaAM $popMy-
AMPOBKH FOCYARPCTBEHHOTO CTaHAapTa [ 14].

OTAeABHO OTMETHM HEAOIIOHUMAHIE MEXKAY 3aKa3uH-
KaMU U HEeMOCPeACTBeHHbIMU ucnoanuTessmu I1H B va-
CTH TPaKTOBKH MCCAEAOBAHNS ITATeHTHOHN YUCTOTHI Ha Ha-
9aAbHOM 9Tare paspaborku. Co CTOPOHBI 3aKA3YHKA II0A
TpeboBanueM nposecty Takue 11 Ha HavaabHOM 3Tare
Pa3pabOoTKH MOAPA3yMEBAAOCH BBISBUTD, CYIECTBYIOT AU
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HA HHTepeCyIollell TepPUTOPUH OAOKHPYIOIIHe IaTeH-
ThI, CIOCOOHbBIE HU3HAYAABHO YCAOXKHUTH IIOCAEAYIOIIee
HCIIOAb30BAHHE TOH HAYM MHOH TeXHOAOTHHU. CO CTOPOHDI
e TIATEHTHOTO CIIEIINAANCTA TPeOOBaHUe CAeAATh 000-
CHOBAHHBIHM BbIBOA O IATEHTHOM YHCTOTE B OTCYTCTBHUE
KAKOTO-AM0O KOHKPETHOTO H3AEAHS He IIPeACTABASAOCH
BO3MO>HbBIM. B KauecTBe KOMIIPOMHICCHOTO pellleHus 1o
9TOMY BOIIPOCY B COCTaB PaboT, IIPOBOAMMBIX II0 YMOAYA-
Huto B pamkax ITH Ha ypoBeHDb TeXHHKH, ObIAd BKAIOUEHA
«ITIpOBepKa HAAMYUS HAa HHTepecyloleil TeppUTOpUH
MATEHTOB C IIMPOKOH IPaBOBOM OXPAHOM, MPEIATCTBY-
IOIIIX CBOOOAHOMY IIPOBEASHHIO Pa3paboToK B paccMa-
TPHUBaeMOM 06AACTH>.

Bup, «ueaessie ITI>» 6blA 3ape3epBUPOBAH AAS 00e-
CrieyeHHs BO3MOXKHOCTHU MPOBEAEHHS B PaMKaX CTaHAAp-
Ta HeTPAAMIIMOHHBIX AAS TTH paboT, B 4acTHOCTH AAS
HeTeXHU4eCKUX OODBEeKTOB HCCAeAOBaHUS (HampuMep,
AM3AMHEPCKOTO pelleHHs], CPEACTBA HHAUBUAYAAU3AIIIN
u T.A.). KoppekTHOCTD oTHeceHus Takux paboT K «Ima-
TEHTHBIM>» UCCAEAOBAHISIM TakoKe 00CY>KAAAAC, OAHAKO
PaspaboTKa AAS ITHX LjeAe CAMOCTOSITEABHOTO CTAaHAAP-
Ta MAM ITOAHOE HMCKAIOYEeHHE BO3MOXKHOCTH IIPOBEACHHUS
Takux uccaepoBanuit B pamMkax ['OCTa 6biaa mpusHaHa
HelleAecO0OPasHO.

Kpowme Toro, B I'OCT P 15.011-2022 packpsIThI 0cO-
6eHHOCTH nposepenus ITM AAs mporpaMMHBIX IPOAYK-
TOB, KOTOpbIe MOT'YT B 3aBHUCUMOCTH OT OOCTOSITEAbCTB
paccMaTpuBaTbCS KaK TeXHUYEeCKHe MAM HeTeXHUYeCKHe
pellleHus, YTO Takke paHee MPUBOAMAO K HEAOIIOHHMMa-

Tabnuua 1. Knaccudpukaums MU no TOCT P 15.011-2022
Iran pa3paboTku Bup ITN Cocras pa6or no ITH
Br160p HalpaBA€HHsI HCCACAOBAHUIL. ITH Ha ypoBens | ITpoBepeHIe IATeHTHOTO ¥ HHPOPMALIOHHOTO IIOKCKA.

Hauaao paspaGOTKH. TEeXHUKU
ABaHITPOEKT, TeXHUYECKHI IIPOEKT, ICKU3-
HBIN ITPOEKT U T.A.

Anaaus MHPOBOTO YPOBHS TEXHHUKH B 06AaCTI/I, K KOTOPOﬁ OTHO-
cuTCA 06beKT TEXHUKH, U BBISIBACHHE TeHAeHLII/If;I €0 pa3BUTHAL.
BrolaBAeHME TUIMYHBIX ¥ HauboAee OAMBKUX TEXHUYECKIX pemre-
HHI:I, peLIa€MbIX TEXHUIECKUX 3aAa4 K Tpe6yeMb1x TEXHUYIECKHNX
PE3yAbTATOB.

HponepKa HaAUYMA Ha I/IHTepecy}omeﬁ TEPPUTOPHH IIATEHTOB

C I.III/IPOKOf;I HpaBOBOfI OXpaHOﬁ, NP ENATCTBYIOMINX CBO6OAHOMY
TIPOBEACHHIO pa3pa60TOK B PaCCMaTPHBaeMOfI obaacTu

Paspaborka koHKpeTHOro TexHudeckoro | ITH Ha mareH-
peleHus. TOCIIOCOBHOCTD
PaspaboTKa 1 KOPPeKTHPOBKa KOHCTPYK-
TOPCKOM AOKYyMEHTAL[IH.

MsroroBaeHue 1 UCIIBITAHKE OIIBITHOTO

HPOBeAeHI/Ie IIAaT€HTHOI'O0 1 I/IH¢OPMaLII/IOHHOI‘O IIOHMCKa Ha HU3-
BECTHOCTb KOHCTPYKIINH B IIEAOM I/I/I/IAI/I ee yacTeil.

BrisiBAeHIIE HAAMYHS HAT OTCYTCTBH B COCTaBe ob6bexTa HUCCACAO-
BaHUUN TeXHUYECKOT'O peLIenms, KOTOpOo€ MOXET 6bITD TIpPU3HAHO
COOTBETCTBYIOIINM KpUTEPHAM MaTeHTOCHOCOOHOCTH.

PaspaboTka, coraacopanue (axcrepTusa)
HOPMATHUBHbBIX AOKYMEHTOB.

ITocranoska IIPOAYKIIMH Ha ITIPOHU3BOACTBO

ob6pasna Br160p 1 060CHOBaHeE IIPeAIOYTHTEABHON CTPATErHu IIPABOBOM
3aLIUTHI

YIBepsxAeHHe KOHCTPYKTOPCKOIL AOKY- ITH na matent- | [IpoBepeHuMe IATEHTHOTO OKCKA 110 6a3aM AQHHBIX IIATEHTHBIX

MEHTALIN. HYIO YHCTOTY | BEAOMCTB UHTEPEeCYIOLIel TEPPUTOPHH Ha U3BECTHOCTb KOH-

CTPYKIMH B II€AOM, €€ YacTel M MHBIX TeXHUIeCKUX PelleHHH,
BXOASIIINX B €€ COCTaB.
AHaAV3 TATEHTHOM YMCTOTHI pa3pabOTaHHOTO 00bEKTA TEXHUKHI

Q0 TMPABA MHTENNEKTYANTbHOWM COBCTBEHHOCTMU
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Hmo npu mposeperun 1M, coraacao 'OCT P 15.011-
96. DTOT IMyHKT 0COOEHHO BaKEH AAS IIPEATIPHSTHI, He-
IIOCPEACTBEHHO CIIEIINAAMBUPYIOMUXCS Ha pa3paboTke
IIPOrPaMMHOTO ObecIeyeH s U IIOCTOSHHO CTAAKHBAIO-
IUXCS C TAKUMH TPYAHOCTSIMH IIPH paboTe [0 TOCKOH-
TPaKTaM.

YKkasaHHbIe yTOYHEHHs [IPU3BAHBI CHUUTD CTEIeHb
«IIPaBOBOTO BAaKyyMa>, BO3HUKIIETO BOKPYT BBIIIOAHe-
HHS «IIaTeHTHbIX nccaepoanuit mo F'OCTy>» B pamxax
BBIIIOAHEHHUSI O0SI3aT€ABCTB 10 TOCYAQPCTBEHHBIM KOH-
TPaKTaM U HHBIM AOTOBOPaM, M IIO3BOAUTb CTOPOHAM
(xax 3axasumky, Tak u ucrnoanuresro HUOKP) o6ocHo-
BAHHO OTCTAUBATh CBOM HHTEPECHL

OCOBEHHOCTM MPOBEOEHWNA M B KOHTEKCTE
LMDPOBOM TPAHCOOPMALIMM

Buacru oruernoit pookymenTaru B Hopom 'OCT P 15.011-
2022 TabAuLpt MIPUAOXKEHUH COKPIIEHBI A0 HeoOXOAUMO-
IO ¥ AOCTaTOYHOTO CMBICAOBOTO MHHHUMYMa H IIPH 3TOM
MOTYT OBITh PeOOPA30OBAHDI B MAIIMHOYUTAEMYIO GOp-
My (KQKAOMy THITy AQHHBIX HOCBAIIEH COOCTBEHHBI
croaber;). Takue M3MeHeHUs NMO3BOASIOT HCIIOAb3OBATh
B oTuere 0 IIM BBIrpysky, aBTOMaTHiecku GopMHpYe-
MBIe [TOMCKOBBIMH CHCTEMAMH, M PabOYIe dAeKTPOHHbBIE
TaOAMUIIBL, HCIIOAb3yeMble HEITOCPEACTBEHHBIMI HCIIOAHH-
teasmu ITH AA5 KAACTepH3aIIuK Pe3yAbTATOB ITOMCKA.

Ha ceropssmsuii AeHb IIMPPOBH3AIMI U Pa3BUTHE
cooTBeTCTBYIOmMUX MeToAoB 11V B npuHIume sBAsieT-
Cs1 AKTYaABHOM 3aAa4ell AASL HAyKOeMKOTo 6usHeca [6].
HckaroueHne M3 TeKCTa HOBOTO CTAaHAAPTAa CCHIAKH Ha
T'OCT P 15.012-84 «IlaTenTtHsIit $opMyasp>, ompepe-
ASTEOLHI TPeOOBAHHS K OYMasKHO BepCHH HHPOPMAI[HH
O NATeHTHOM YHCTOTE HMPOAYKIIHH, SBASETCS CACACTBHU-
eM IIOCTEIIeHHOTO IIePeXOAd COBPEMEHHBIX IIPEATIPHs-
THH Ha 9AEKTPOHHBIA AOKyMeHTOO6OpOT. ITpnHimmm-
AABHASI BO3BMOXKHOCTb OOMeHa BCeMH AOKYMEHTaMH IIO
IT1 B uudpposoM PopmaTe U MX 3aBEPEHH IACKTPOH-
HOU IIOAIIMCHIO IPSIMO IIPEAYCMOTPEHA TPeOOBaAHHSIMH
I'OCT P 15.011-2022.

Ba)xHBIM COBpeMeHHBIM MHCTPYMEHTOM AASl Pa3BH-
THsL 6U3Heca B 310Xy LUUPPOBOI TpaHCPOPMALIUY SBASI-
eTCs HCIIOAB30BaHUe MTATEeHTHOH aHAANTHKH. [Iponssop-
CTBEHHbIe IPOLIeCChI KOHCAATHHTA Ha 0ase IIaTeHTHOM
AHAAUTUKHE PEKOMEHAOBAHBI MEXKAYHAPOAHOH CHCTe-
Moit yrpasaenus kadectsoM 'OCT P MICO 9001-2015
(ISO 9001-201S5). IlaTeHTHast aHAAMTHKA MO3BOASET
BBIIBASITD HAMAY4IIME AOCTYIIHbIE TEXHOAOTHH, HOBBIE
00AACTH NIpUMeHEHUS IIPOAYKIUH, @ TAKKe OLleHUBATH
KOHKYPEHTOCIIOCOOHOCTb TEXHOAOTHI
U aHAAM3UPOBATh CTPATErUH BHIBOAA IIPOAYKIIUK Ha PbI-
Hok [14]. B TOCT P 15.011-2022 He TOABKO BOIIAO
IpsMoOe yKasaHHe Ha TaKod (pOpMar HMCCACAOBAHMS, HO

poccuiickux

¥ IPeAYCMOTpeHa BO3MOXHOCTb 06€3AUdeHHOro (B TOM
4HCAe TIOCPEACTBOM BH3YAAH3ALMH 0e3 IepedrCAeHHs
KOHKPETHBIX HOMEPOB IIaTeHTOB) NPEAOCTABACHHUS CTa-
THCTHYECKHX AAHHBIX O Pe3yAbTaTaX IOMCKA C YKa3aHHeM
CTPATerny HX IIOAyYeHHU.

TakuMm 00pa3oM, BHeCEHHbIE KOPPEKTHPOBKU AOAXK-
HBI 3HAYUTEABHO CHU3UTD TPYAO3ATPATHI Ha COCTaBACHHE
OTYETHOH AOKYMEHTAIIUH U CMECTHTD aKI[eHT BBIITOAHE-
Hus TIM ¢ cobaropeHns $OpMaAbHBIX TpeOOBAHMI Ha
IPOPabOTKY «CYTbeBOW>» YACTU HCCAEAOBAHISL.

CBA3AHHbIE HOPMATMBHbIE JOKYMEHTbI

B jeasrx onpeaeaenms crenenn sHaarMoctn [OCT P 15.011
ObIA IPOBEACH MHPOPMALIMOHHDI IIOUCK B CIIPABOYHO-IIPa-
BOBOH CHCTeMe II0 3aKOHOAATeAbCTBY Poccuiickoit Depe-
pauu «[apant>» (mouckossiit sampoc: TOCT 15.011).
B pesyabrare momcka ObIAO BbIIBAEHO 343 AOKyMeHTa,
coaepamux ccpiAKy Ha aaaHBIE ['OCT, npu aToM U3 HuX
320 — aelicTByIOIIME, B TOM YHMCAe 17 rOCyAQpCTBEHHBIX
craapapToB PO.

TToApOOHSBIN pe3yAbTaT, KAACCHQHIIMPOBAHHBIA IO
THILy AOKYMEHTa, peACTaBAeH Ha puc. 3. Hanboaee va-
CTO MCIIOAb3yeMble Ha IIPAKTHKE AOKYMEHTBI ITPEACTaBAC-
HBI B TabA. 2.

AKTbl OpPraHoB BnacT 216
®opMmbl JOKYMEHTOB 151
CypnebHas npakTtuka 67
KommenTapum 53
Otpacnesas uHdbopmaLms 19
PekomeHgyemble uctouHuku il 6
MexayHapoaHble forosopsi | 3

0 5 100 150 200
Konnyectso JOKYMEHTOB, LUT.
PucyHok 3. MHdpopMaLMOHHBIN NOUCK B cucTeMe
«lapaHT», nonckosbi 3anpoc: FOCT 15.011

TakuM 06pa3oM, MPOBEAEHHBIN MHPOPMAIIMOHHBIH
HOMCK II03BOASIET YAOCTOBEPHTD BBICOKYIO 3HAUMMOCTD
I'OCT P 15.011 Ha OCHOBAaHMH CyIECTBEHHOTO KOAM-
4ecTBa CCHIAOK Ha HEr0 B HOPMAaTHBHO-IIPABOBBIX aKTaX,
CTAHAAPTaX M HAYYHO-TEXHUYECKUX PEerAaMeHTax, 4To,
B CBOIO OYepeAb, IOATBEPIKAAET BaXKHOCTD €ro aKTyaAH-
3anum.

POJIb M B CUCTEME YTMPABJIEHS
MHTENNEKTYANIbHOM COBCTBEHHOCTbIO
HA MPEOMNPHATUN

Buarnt [T cooTHOCSATCS ¢ OCHOBHBIMM 9TAIlAMH YKU3HEH-
HOTO IIMKAQ MHHOBAaLJMOHHOTO mpoaykTa. IToaTomy mpu
BbIOOpEe HAIIPaBAEHHS W NPOBEACHHH HAYYHO-HCCAEAO-
BAaTEAbCKUX H OIIBITHO-KOHCTPYKTOPCKUX Pabor, Ipu
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Ta6nnua 2. Hanbonee yacto ucnonsayemslie AOKYMEHTbI, cogepxaume ccoinky Ha TOCT P 15.011

AOKyMeHT

T'OCT P 55386-2012 «IHTearekTyarbHasI COOCTBEHHOCTD. TepMUHBI M OIIPEACACHIUS >

T'OCT P 56823-2015 «MureasexryasbHast cob6cTBeHHOCTD. CAyrKeOHbIE pe3yABTATHI HHTEAACKTYAABHOMN AESITEABHOCTH >

T'OCT P 55385-2012 «IHTeAarekTyarbHast COOCTBEHHOCTD. HayuHble Ipou3BeAeHIUSI>

T'OCT P 58086-2018 «IHTearekTyarbHast COOCTBEHHOCTD. PacpepeseH e HHTEAAEKTYAABHBIX [IPAB MEXKAY 3aKa34HKOM, HC-
[IOAHHUTEAEM U aBTOPOM Ha OXPAHseMbIe Pe3yAbTAThl HHTEAACKTYAABHOI AESITEABHOCTH, CO3AABAEMBIE H/ AU HCIIOAb3yeMBI€ IIPH
BBIIIOAHEHHHU HAYYHO-HCCACAOBATEAbCKHUX, OIIBITHO-KOHCTPYKTOPCKHX, TEXHOAOTHIECKHX U IIPOU3BOACTBEHHBIX PaboT>

T'OCT P 58086-2018 «IHTearekTyarbHasI COOCTBEHHOCT. PacpeseseHre HHTEAAEKTYAABHBIX [IPAB MEXKAY 3aKa34HKOM, HC-
[IOAHHTEAEM H aBTOPOM Ha OXPAHseMbIe Pe3yABTAThl HHTEAACKTYAABHOI AESITEABHOCTH, CO3AABAEMBIE H/HAM HCIIOAb3yeMBIe IIPH
BBIIIOAHEHHH HAYYHO-HCCACAOBATEABCKHUX, OIIBITHO-KOHCTPYKTOPCKHX, TEXHOAOTHIECKHX U IIPOU3BOACTBEHHBIX PaboT>

T'OCT P 56825-2015 «MHTeareKkTyaAbHAS COOCTBEHHOCTb. YIIPABACHHE B TOCYAAPCTBEHHOM aKAAEMUH HAyK>

T'OCT P 15.101-2021 «Cucrema paspaboTKu 1 MOCTAHOBKH IIPOAYKI[IU HA IIPOU3BOACTBO. [TOPSIAOK BBIIIOAHEHMS HayYHO-HC-
CAEAOBATEABCKHX paboT>

T'OCT P 15.111-2015 «Cucrema paspaboTKu 1 IOCTAHOBKH ITPOAYKI[HHU HA TPOU3BOACTBO. TexHUYeCKHe CpeACTBa peabHAnTa-
ITH HHBAAUAOB>

TI'OCT P 15.301-2016 «Cucrema paspaboTKu 1 OCTAHOBKH IIPOAYKI[IN Ha IIPOU3BOACTBO. [IpOAYKIIHS IPOM3BOACTBEHHO-TEX-
HUYeCKOro HasHadeHust. [TopsIAOK paspaboTKI i IIOCTAHOBKHU IIPOAYKINH HA IIPOU3BOACTBO>

T'OCT P 53736-2009 «}3peAust 9AeKTPOHHOM TeXHUKH. I10psIAOK CO3AQHUS M TOCTAHOBKU Ha IMPOHU3BOACTBO. OCHOBHbBIE
IIOAOXKEHU S >

T'OCT P 15.201-2000 «ITpoAyKumst mpor3BOACTBEHHO-TeXHUYeCKOro HasHadeHust. [IopsiAOK paspaboTKu 1 IIOCTaHOBKH IIPO-
AYKIJHZ Ha TIPOM3BOACTBO>

T'OCT 15.012-84 «Cucrema paspabOTKHU U IIOCTAHOBKY IIPOAYKI{MH Ha IPOU3BOACTBO. [TaTeHTHDIN GOpMyAsp>

I'OCT 7.32-2017 «Cucrema CTaHAQpPTOB [0 HHGOPMALHH, GUOANOTEIHOMY U U3AATEABCKOMY AeAy. OTUeT 0 HayIHO-UCCAEAO-
BaTeAbCKOi paboTe. CTPyKTypa U MpaBHAA 0OPMAECHHS >

I'OCT 2.116-84 «KapTa TeXHUYeCKOro ypOBHS U KA4eCTBA IIPOAY KLU >

I'OCT 2.116-84 «ECKA,. KapTa TexHH4eCKOro ypOBHs U Ka4eCTBa IIPOAYKIIHY >

T'OCT P 55975-2014 «Aaruuku 1 npeobpasyrommasi anmaparypa pakeTHO-KOCMIeCKoN TexHUKU. CpaBHUTEAbHAS OLleHKA
TEXHMYECKOTO YPOBHS 1 BHIOOP 11O IIOKA3aTEASIM Ka4eCTBa>»

I'OCT P 55996-2014 «Cucremsr kocmudeckue. TpeOOBaHHUS K COAEPYKAHUIO H IOCTPOEHHIO Pa3ACAOB TEXHUIECKOTO 3aAQHHS
Ha pa3paboTKy U3AAUIT KOCMITYECKON TEXHUKH HAYYHOTO M COLMAABHO-9KOHOMUYECKOTO Ha3HAYEHHS»

OTpacaeBoit AOpOXKHbII MeToAIecKrit AookyMeHT OAM 218.2.064-2015 «MeTOAbI yKpeIAeH s OTKOCOB 3eMASIHOTO IIOAOTHA
ABTOMOOUABHBIX AOPOT 3aC€BOM TPAB B PA3AUYHBIX KAMMATHYECKHX 30HAX>

OCT 95 18-2001 «ITopsaok mpoBeAeHHs HAyIHO-UCCACAOBATEABCKUX M OIIBITHO-KOHCTPYKTOPCKIX pa60T. OCHOBHBIE ITIOAOXKE-
HUS>

OCT 45.186-2001 «Texnuyeckoe 3apaHue Ha paspa60T1<y Hay4YHO-TEXHMYECKOH IPOAYKIIMU IACKTPOCBS3H. Tpe6osaH1/Lq K CO-
AEPYKAHUIO U U3AOKEHHIO >

PA 52.18.617-2015 «OpraHusanus u opsIAOK TPOBEACHUS HOPMOKOHTPOAS >

ITocranosaenue ITpasureancrBa PO ot 29 aexabpst 2021 1. Ne 2550 «O6 yrBepixaernu [TpaBra yrpaBAeHHs IPHHAAAEKALIH-
mu Poccuiickoit Qepepaniuy mpaBaMu Ha Pe3yAbTATh HHTEAACKTYAABHOM AESITEABHOCTH, B TOM YHCAE TIPAaBAMH Ha PE3YABTATHI
HHTEAAEKTYAABHOM AESITEABHOCTH, HEIIOCPEACTBEHHO CBSI3aHHBIE C 0OecredeHreM 06OPOHDI i 6€30IIACHOCTH, U IIPU3HAHUK
YTPATUBIIMMHU CHAY HEKOTOPBIX aKTOB 1 OTACABHBIX ITOAOXKEHHIT HeKOTOpbIx akToB IIpaBuresbcTBa Poccuiickoit Oepeparym>

PeKoMEHAALMH IO YIIPABACHHIO [IPABaMH Ha PE3yABTAThI HHTEAAEKTYaAbHOM AESITEABHOCTH B OpraHu3anusx (yTs. Munucrep-
CTBOM 3KOHOMHYecKoro passurus PO 3 oxrabps 2017 1.)

INpuka3 epepasbHOI CAYXODI [I0 HHTEAAEKTYAABHOR coOcTBeHHOCTH OT 23 siBapsi 2017 1. N° 8 «O6 yrBepsxaennn MeTopmde-
CKHX PEKOMEHAQLMIL [0 TIOATOTOBKE OTYETOB O MATEHTHOM 0630pe (MaTeHTHDI AAaHAIAT) >

MeTopndeckie peKOMEHAALIHH 110 OCYIL}eCTBACHHIO KOHTPOASI 32 IIAAHHPOBAHHEeM, 000CHOBaHHEM OOAXKETHbIX ACCUTHOBAHHUI
H MICTIOAB30BAHHEM CPEACTB PeAePAABHOTO GI0AXKETA Ha HAYYHO-HCCACAOBATEABCKHE H OTIBITHO-KOHCTPYKTOPCKHeE PaboTsl (YTB.
DepepasbHBIM KazHaueHcTBOM 29 pexabps 2017 1.)

MeTOAI/I‘-IeCKI/Ie PEKOMEHAATNH 110 IIPHU3HAHHIO PE3YAPTATOB HHTeAAeKTYaAbHOfI AESITEABHOCTHU €AUHOM TEXHOAOTHUEN (YTB. Mu-

HHCTEPCTBOM 06pasoBanus 1 Hayku PO 22 anpeast 2010 .)
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AoxymeHT

MeTopnieckue peKOMEHAALIMH MO OTPAXKEHUIO B FOCYAAPCTBEHHBIX KOHTPAKTaX BOITPOCOB MPABOBOM OXPaHbI M MCITOAb30BAHMS
Pe3yABTATOB Hay4HO-TeXHU4ecKOi AestreAbHOCTH (yTB. DeAeparbHOl CAYKOOIL IO HHTEAACKTYaAbHON COOCTBEHHOCTH, NaTeH-
TaM ¥ TOBAPHbIM 3HaKaM 2 MapTa 2006 r.)

MeTopndgeckue peKOMEHAAITMH IO OTPAKEHHMIO B TOCYAAPCTBEHHBIX KOHTPAKTaX BOIPOCOB ITPAaBOBOM OXPAHbI U HCITOAb30OBAHHS
PEe3yABTaTOB HayYHO-TeXHIIECKOH AeATEAbHOCTH

ITocobwre 0 cocTaBe M COACP>KAHMI OCHOBHBIX QYHKIfHIT PUNIECKUX H IOPHANIECKIX AHIT, KOTOPbIE OCYIIECTBASIOT IOATOTOBKY
IPOEKTHOM AOKYMEHTAINH Ha CTPOHTEAbCTBO, PeKOHCTPYKIIHIO, KAIUTAABHBIA PEMOHT 00eKTOB KAIIUTAABHOTO CTPOUTEABCTBA
(TTocobue o cocTaBe U COAEPXKAHMU OCHOBHBIX QYHKIIHIT TOAPSAAINKA [0 IIPOEKTHPOBAHMUIO)

Csop pecrappanmonnsix npasua CPI1-2007 «PexoMeHAAIM 110 IPOBEACHHIO HAYYHO-UCCACAOBATEABCKIX, H3bICKATEAbCKHX,
[IPOEKTHBIX 1 IPOU3BOACTBEHHBIX PabOT, HAIIPABACHHBIX Ha COXPAHEHHE 00bEKTOB KYABTYPHOTO HACAEAHS (HaMSITHI/IKOB HUCTO-
PHH 1 KyABTYpBI) Hapopos Poccuiickoit depeparmms>

«CocraB 1 copep)KaHIe OCHOBHBIX QYHKIJHIT IOAPSAYMKA IO IPOEKTHPOBAHMIO 0OBEKTOB KAIIUTAABHOTO CTPOUTEAbCTBA. [Tpax-

THYeCKOe ocobue>

paspaboTKe U peaAM3aIMH CTPATErny HHHOBAI[IOHHOTO
PA3BUTHSI IPEATIPUSTHS B 4ACTH ObOeCIeueH s CO3AAHMS
IIPOAYKTOB C HOBBIMH IOTPeOUTEABCKHMU CBOMCTBAMU
HeobOX0AUMO ONHMpATbCsl Ha aKTyaabHble cBepaeHus [1M
06 ypOBHE TEXHVIKH, TEHACHIUAX PA3BUTUS TEXHOAOTHIL
B MHTepecyIollell OTPaCAM M HANPaBAEHUSAX HAYYHO-TeX-
HMYeCKOM U XO3SAHCTBEHHOM AEATEABHOCTH BeAyIIHX
NPeATIPUATHI, 3aHUMAOIIMXCS BbITYCKOM aHAAOTHYHBIX
IIPOAYKTOB, & TAKOKe HA CBEAEHIS O IIATEHTOCIIOCOOHOCTH
¥ IATEHTHOM YMCTOTe TEeXHUYECKUX pemmeHuit [6, 15].

OcHoBHbBIE 3apa4H, pemaeMble Ha IPEATIPHATHH II0-
cpeacrBom ITH:

1) CHIDKeHHe 3aTpaT Ha dTalle pa3pabOTKU MPOAYKTa;

2) cosAaHMe HOBBIX IOTPE6UTEAbCKHX CBOFCTB H I10-
BBIIIEHHE TeXHUYECKOTO YPOBHS IIPOAYKTA;

3) obecrievenue HanbOA€E MUPOKOF TTPABOBOI OXPa-
HBI TIPOAYKTA F MOHOTTOAM3AITHSI PBIHKA;

4) MUHNMH3aLKs PUCKOB HAPYIIEHNUS IPAB TPETHHX
AUI] I BBEACHUH IIPOAYKTA B XO3SHCTBEHHBIH
000pOT Ha OTIPeACACHHOI TEPPUTOPHY;

5) obecrieuenye PUHATHS 9P PEKTUBHBIX U CBOEBPe-
MEHHBIX YIPaBACHIECKUX PeIIeHH;

6) obecrieyeHre OAYIEHHS CBEPXIPUOBIAL.

TakiM 00pasOM, HHTEAAEKTYaAbHAs COOCTBEHHOCTD
SIBASIETCS CTPATeTMYEeCKUM PeCypCOM IIPEATIPHUATHA AAS
OpraHU3AIMY IPOU3BOACTBA KOHKYPEHTOCIIOCOOHOM Ipo-
AYKILIHEH, 00ecriede s SKOHOMITIeCKOT, IIPABOBOIL be3orac-
HOCTH 1 TEXHOAOTHIECKOTO AMAEPCTBA Ha pbiHKe [ 16]. ITpu
arom I 1M sBAsieTCS OAHUM 13 OCHOBHBIX HHCTPYMEHTOB Op-
raHM3AIMOHHO-9KOHOMUYECKOTO MeXaHM3Ma YIPaBACHMS
pe3yAbTaTaMK HHTEAAEKTYaAbHOM AeSITeAbHOCTH.

3AKITIOYEHME

TOCT P 15.011 «IlarenTHbBIE UCCAEAOBAHMSI> SIBASIET-
Csl BOXHBIM HMHCTPYMEHTOM B3aUMOAEHCTBUS B chepe
HHTEAAEKTYAAbHON COOCTBEHHOCTH ¥ TAyOOKO MHTe-
rpUpoOBaH B HOpMaruBHYyH0 6a3y PD. Yuer MHeHus Bcex
3aMHTEPECOBAHHBIX CTOPOH B IOSIBAGHHM TaKOTO CTaH-

AapTa KPHUTHYECKH BakeH AAS QOPMHPOBAHHS aKTY-
AABHOTO M JKH3HECIOCOOHOro AOKyMeHTa. Ilpunsrue
B3BEIICHHBIX KOAACTMAABHBIX peENIeHHH IO COAEpiKa-
Huto TOCP P 15.011-2022 65IA0 IPU3BAHO HE TOABKO
YIPOCTUTh POPMAABHYIO CTOPOHY OPOpPMAEHMS OTYeTa
o ITH, HO 1 MOBHICUTDH 3HAYUMOCTD UX ITPOBeAeHHs. Bri-
noasenue pabotst o 'OCTy AoaXHO mOApasymeBarb
OAHO3HAUHO IOHATHYIO IIPOLIAYPY, CAY’KHUTb 3aAOTOM
MIOAYYeHHS KaueCTBEHHO! U AOCTOBEPHON MHPOpMALIUU
U IIOCPEACTBOM COTAACOBAaHHOIO B3aMMOAEHCTBHS BCEX
yaacTHukoB [TV 06ecrieunBaTh AOCTIDKEHIE OKHAAEMbIX
Pe3yAbTaTOB B KPaTYaMIIUI CPOK C y4eTOM HHTepecoB
KKAON M3 CTOPOH. AAAbHEHIIYI0 aKTYaAH3aI[UI0 HOP-
MaTHUBHO¥ 6a3bl HEOOXOAMMO TAKKe IIPOBOAUTS C YIETOM
06paTHOI CBSI3M MPOQECCHOHAABHOIO COObLecTBa, He-
IIOCPEACTBEHHO BOBACUEHHOTO B BBIIIOAHEHHE IIaTeHT-
HBIX HCCAGAOBAHMI ¥ HHPOPMUPOBAHHOTO O COCTOSTHUU
PeaAbHOI TPAKTUKH IIPUMEHEHHUS CTAaHAAPTA [17].
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AnHotauma. AsTopsl paccMmatpusatoT npobnemy 3ano-
NIOHEHMS PbIHKA OBBEKTOMM, CO3AAHHBIMU HE YENOBEKOM.

B pesynbraTe Bce 60nblIEro MCNONb3OBAHMS UCKYCCTBEHHOTO
MHTENNEKTA B LENsX FreHEPALMM HOBbIX PAPUUECKMX M My3bi-
KQmbHbIX OBBEKTOB BO3HUKAET AUCKYCCHS O TOM, HEOBXOAMMO
nM Takue 0BbEKTbI CYUTATL MPOU3BEAEHMUAMN M OXPAHSTH

UX QBTOPCKMM Npasom. Ha aaHHoM stane paseuTis ote-
4ECTBEHHOrO ABTOPCKOTO NPABA 3TOT BOMPOC ocTaeTcs 6e3
oTBeTa. ABTOPbI, ONMPASICh HA HAYYHbIE TPYAbI, AEHCTBYIOLLEE
30KOHOAATENBLCTBO M CyAeBHYIO MPAKTUKY, CTABST LIEMbio
QPryMEHTUPOBATH MO3ULMIO, COTTIACHO KOTOPOH MPU3HAHME
06BEKTOB, CO3AAHHBIX MCKYCCTBEHHBIM MHTENNEKTOM, NPO-

M3BELIEHMEM, O COM MCKYCCTBEHHBIM MHTENIEKT — OBTOPOM,
TO €CTb CyGbEKTOM MPAXAAHCKMX MPAB, HELENecoobpasHo.

K cBoeit noanLmm asTopbl IPMXOAST Yepes U3ydYeHUe NOHs-
THS TBOPYECTBA, ACCOLMMPYS €rO C LienenonaraHmem. Takke
B KQYECTBE QPryMEHTALMM NPUBOAMTCS HA3HAYEHWE aBTOP-
CKOTO NPABA KAK COBOKYMHOCTU HOPM, MPU3BAHHBIX 3ALUMTUTE
Npexae BCero YenoBeYecKMi MHTENNEKTYanbHbIN Tpya. B cra-
Tbe MPOrHO3UPYIOTCS NOCNEACTBUS MPU3HAHMS ABTOPCTBA 30
MCKYCCTBEHHBIM MHTENNIEKTOM M AAETCS MX MPABOBAS OLIEHKA.
B kauecTtse ankTepHATMBBI OXPAHbI TAKKMX OBBEKTOB MCKIIOUM-
TeNbHbIM MPABOM NPEANAraeTcs yCTaHOBAeHMe 06A3aHHOCTH
Ans BOB6POCOBECTHBIX MONb30BATENEN YKA3LIBATb HA TO, YTO
OHM He SIBNSIOTC OBLEKTOM OBTOPCKMX MPAB.
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Abstract. This article raises the growing problem of flooding

the market with objects created not by man. As a result
of the increasing use of artificial intelligence in order to
generate new graphic and musical objects, there is a

discussion about whether such objects should be considered

objects of copyright. At this stage of the development of
domestic copyright, this question remains unanswered.

The authors, relying on scientific works, current legislation

and judicial practice, aim to argue the position that the

recognition of objects created by artificial intelligence as a

work of science, literature and art, and its author himself is

impractical. The authors come to their position through the .

study of the concept of creativity, associating it with goal-

setting. Also, as an argument, the purpose of copyright is

given as a set of norms designed primarily to protect human

intellectual work. The article predicts the consequences
of recognizing the authorship of artificial intelligence,
and gives their legal assessment. As an alternative to
the protection of such objects by the exclusive right, it is

proposed to establish an obligation for bona fide users to

indicate that they are not the object of copyright.
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B 3TIOXY CTPEMHUTEABHOTO Pa3BUTHUS TE€XHOAOTUH UCKYC-
CTBEHHOTO MHTEAAEKTA, B YACTHOCTH HEHPOHHBIX ceTell
(panee — HeﬁpoceTb), IIPaBOBOE pEryAHpOBaHHe He
yCIIeBaeT CAeAOBATb 32 HX «3BOAIOLUeH>. baarosaps Ho-
BBIM T€XHOAOTHSIM MBI IIOAYIHMAM HOBBIE CIIOCOOBI U yBe-
AMYHAYM CKOPOCTb CO3AQHMS M PACIIPOCTPAHEHHUS Pe3yAb-
TATOB MHTEAACKTYAABHOM AESTEABHOCTH. B cBs3H ¢ aTIM
BO3HMKAeT NOTPeOHOCTh B UX 3QPEKTUBHON OXpaHe.
HefipoceTr MOCTENeHHO POHUKAIOT B pa3HOOOpasHble
cdepnl yeroBeyeckor Xu3HH. OAHAKO pa3BUTHE ITUX
IIpOrpaMM He 3aBepIleHo, IO3TOMY IIPaBOBOE PEryAHpO-
BaHMe AQHHOM cpepbl OYAET aKTYaAbHBIM Ha [IPOTSDKEHUH
MHOTHUX AeT. B 3apy0exxHOI1 IpakTHKe y>Ke MOXKHO Hail-
TH CIIOPbI, CBSI3aHHBIE C 0OBEKTAMHU, KOTOPbIE CO3AAHDI
HeiipocesT™mu [2]. B cAydae ¢ oTedecTBEHHbIM 3aKOHOAR-
TEAbCTBOM MbI MOXKEM 3aMETHUTh, KaK IIPEeAIIPHHUMAIOTCS
IepBbIe IOIBITKY IIOAOOHOTO PEryANPOBAHISL

Yxas IlpesupenTa Poccuiickoit QPepepanuu «O pas-
BUTUH HCKYCCTBEHHOTO HHTeAAeKTa B Poccuiickoit Pe-
Aepanuu>, u3paHHbIN B 2019 1., yrBepana «Hanmonaas-
HYIO CTPaTeTHIO Pa3BUTHUS HCKYCCTBEHHOTO HHTEAACKTa »
[S]. Ee neab — mocTeneHHOe Pa3BUTHE TEXHOAOTHI HC-
KyCCTBEHHOTO MHTEAAEKTA, B TOM UHCAe M HefpoceTeH,
AASI X PE3YABTATUBHOTO IIPUMEHEHHUS B Pa3AUYHBIX Ce-
Pax SKH3HH HAIEro 00IecTBa.

B Poccuiickoit Pepepariuu He IpeAycCMOTPEHO IIPaBO-
BOE PeryAHpOBaHHe HENPOCeTel, B YaCTHOCTH, B 00AACTH
ABTOPCKOT'O IIPaBa, 4TO MOPOXKAAET MHOXKECTBO AUCKYCCHIL.
Cpear aKTyaABHBIX BOIIPOCOB Yallle BCETO 3BYYaT CACAYIO-
I1e: KOMY IIPHUCBOUTD CTATYC ABTOPA IIPH CO3AAHHH IIPOH3-
BEAEHM:I CAMOH HEMPOCEThIO MAM COBMECTHO HENPOCETHIO
1 9eAOBeKoM? SIBASIeTCs AM HeHpOCeTh HHCTPYMEHTOM HAU
coaBTOpoM? MOXKHO AM ITPOH3BEACHHE, CO3AAHHOE HeHpo-
CeTbIO, CIUTATh IPOU3BOAHBIM IpousBepeHHeM? OTBeTHI
HAa AQHHBIE BOIIPOCHI MOTAU ObI IIOCAYXKUTh OCHOBOI AASL
OTIPEACACHHS TIOAXOAOB K IIPAaBOBOM OIICHKE Pe3yAbTATOB
HMHTEAAEKTYAABHON AESTEABHOCTH, CBSI3AHHOM C HCIIOAB-
30BaHHEM TeXHOAOTHI HMCKYCCTBEHHOTO MHTeAAeKTa. OT-
METHM, 9TO KOAMYECTBO MOAOOHBIX OOBEKTOB, B CO3AAHNI
KOTOPBIX IIPUHMMAAA YIACTHE HEHpPOCeTh, CTPEMUTEABHO
pactet. CAeAOBAaTEABHO, OITHPASICh HA TaKHe KOHIIETIIHH,
MOYKHO IIPEAAOXHTDb BHECTH M3MEHEHHS B IPAXKAAHCKOE
3aKOHOAATEABCTBO O PEI'YAUPOBAHUU ACSTEABHOCTH Hell-
pocereil B 00AACTH aBTOPCKOTO IIpaBa.
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B aaHHBII MOMEHT aBTOpCKOe mpaBo PO mpeaycma-
TPHUBAET ABA OCHOBAHUSI AASI OXPAHbI 0ObEKTA B KaueCTBe
IIPOM3BEAEHNMS: BHIPKEHHOCTh B OOBEKTHBHOM popme
M TBOPYECKHI XapaKTep AESTEABHOCTH IIPH CO3AAHUH
aroro obpekra. HelipoceTs, 6e3ycAOBHO, CIIPABASIIOTCS
C IIepBbIM KPUTEPUEM: CO3AAHHBIE UMU HAM C UX yIaCTH-
€M My3bIKa, KAPTUHKH U TPEeXMepHbIe 0ObeKThI pOPMAAD-
HO HITYeM He OTAMYAIOTCSI OT TAKHUX JKe 00BEeKTOB, CO3AAH-
HbIX AIoAbMU. OAHAKO, OTBeyast Ha BOMPOC, ObIA AM IPH
COBAQHHU TaKOTO OODBEKTa 3aAEFICTBOBAH TBOPYECKHIT
TPYA, MBI [IOTIAAQ€M B HEIIPOCTYIO CUTYALIUIO.

AeAo B TOM, YTO MOHSATHE «TBOPYECTBO» HE Pac-
KPBITO B AEHCTBYIOIIEM 3aKOHOAATeAbcTBe. ObpareHre
K CAOBapsIM ¥ 9HIIUKAOIIEATISIM TAKOKe MaAOIIoAe3HO. OHu
OOBIHO OODBSCHSIIOT TBOPYECTBO KAK AESITEABHOCTD,
IIOPOXKAQIOIIYIO HEYTO Ka4eCTBEHHO HOBOE U OTAMYAIO-
L[YIOCSI HETIOBTOPUMOCTBIO, OPUIHHAABHOCTBIO 1 001rie-
CTBEHHO-MCTOPUYECKOM YHUKAABHOCTDIO [6]. Takas uH-
TepIpeTanus TepMIHA HALT Bpaspes ¢ mosurueit BC PO,
KOTOPBI! B CBOEM [IOCTAHOBACHHH OTMETHA, YTO CaMO IO
cebe OTCYTCTBHE HOBU3HBI, YHUKAABHOCTHU 1 (HAM) OpH-
TMHAABHOCTH PE3YAbTAaTa MHTEAAEKTYAABHOM AESITEABHO-
CTU He MOXXET CBUAETEABCTBOBATH O TOM, YTO TAKOM pe-
3YABTAT CO3AQH HE TBOPYECKUM TPYAOM U, CAEAOBATEABHO,
He ABASIeTCS 06’eKTOM aBTOPCKOro npasa [ 7). Takum 06-
PasoM, MbI He MOXXeM OIIePeThCs Ha CAOBAPHYIO AepUHU-
LIMIO TBOPYECTBA.

CymecTByeT MHOXeCTBO MHEHHII O TOM, KaK COOT-
HOCSATCSL MEXAY COOOM MOHATHS «HOBU3HA>, «OPHIU-
HAABHOCTb» U «TBOpYecTBO>». Hanboaee 6AM3KOM HaMm
BupuTcs mosums B.A. MakcumoBa, KOTOPBIM OTMeda-
€T, 9TO TBOPYECTBO — IIPOLIECC IPEXAE BCETO MBICAU-
TEABHBI. B pe3yAbraTe Hero MOSIBASIETCSI YTO-TO HOBOE
u opuruHasbHOe. OAHAKO HOBOE M OPUTHHAABHOE MOXKET
OBITH PE3YABTATOM He MBICAUTEABHDIX, 4 3HAYHT, HETBOP-
YeCKHUX IPOLeccoB (K IPUMepy, 4TO-TO HOBOE MOAYYEHO
MEXaHIIeCKHIM CII0OCOO0M, C IPUMeHEeHNEeM TEXHIIECKIX
CPeACTB AM60 M3BECTHOTO aATOpUTMA AeficTBmit) [14].
OpHIrHHAABHOCTD U HOBU3HA, [I0 MHEHHIO aBTOPOB AQH-
HO CTaTbH, — BHEIIHHE CBOICTBA 00BEKTA, A TAKOKE €ro
HEIIOXOXeCTb Ha Apyrue. TBopueckuil sxe Xapakrep —
BHYTpEHHee CBOMCTBO, 3aMbICEA, BAOXKEHHBIN aBTOPOM
IIpH CO3AQHUH 06bexTa. Bompoc 0 BO3MOXKHOCTH Helpo-
CEeTH LieAeHAMPABAEHHO (TO eCTh yMbIMIAEHHO) CO3AABaTh
00'BeKTDI YXOAUT B IIAOCKOCTD GHAOCOPCKUX Pa3MbIIIIAE-
HUM, TaK KaK ACACTBUSA KOMIIBIOTEPHOH IPOrPaMMBbI U ee
PEe3yABTATBI HE MOTYT OBITH OOBSICHEHBI CAMHMH pa3pa-
borunkaMu. B AaHHOM cAydae yMeCTHBIM GYAET IPU3HATD
HECIIOCOOHOCTh HEMPOCETH K OCMBICACHHOI AeSITEABHO-
CTH, & CAGAOBATEABHO, M OTCYTCTBHE KPHTEPUS TBOpUe-
CKOTO TPYAQ y 00beKTOB, CO3AAHHBIX €IO.

ITpaBo HEKOTOPBIX TOCYAAPCTB TpebyeT OT aBTO-
POB OODBEKTOB HHTEAAEKTYAABHON COOCTBEHHOCTH HX

COOCTBEHHOTO IIOATBEPYKAEHMS, YTO UMEHHO OHH IIpH-
HHMAAHM yJacTHe B TBOPYECKOM Iporjecce. Tak, ntorom
HHTeAAeKTyaAbHO-nipaBoBoro kefica CIHIA craa orkas
B YAOBAETBOPEHHH HCKOBBIX TPeOOBAHHUI HA OCHOBAHHHU
IPSMOTO yKa3aHMs 3aKOHA Ha KASITBY AMIIA B TOM, YTO
oHO siBAsieTcst aBropoM [15]. Heltpocers, dpakrmuecku
SIBASIIOIIASICS IPOTpaMMoit s OBM, xoTopas He nmeer
3MOLIMOHAABHOM COCTABASIONIEH, HE MOXET IOKASCThCS
B 9TOM, TEM CaMbIM KAPAMHAABHO OTAUYASICh OT YEAOBEKA.
AaHHBIN TpHUMep ellle pa3 AOKA3bIBaeT, YTO IIPH HapeAe-
HHH TOTO MAU MHOTO CyOBeKTa CTaTyCOM aBTOpa BaXkeH
HEe TOABKO PE3yABTaT MHTEAAEKTYAaAbHON AESATEAbHOCTHU
B 00beKTHBHOMN GOpMeE, HO U 3aMbICEA IE€AOBEKA, BOIIAO-
IEHHbIN B HEM.

TakuM 06pasoM, MBI IIPUXOAUM K TOMY, 4TO OCO3-
HAHHOCTb aBTOPa — HEOTHEMAEMbIN KOMIIOHEHT TBOP-
IeCKOM AESTEABHOCTH. B AQHHOM cAydae HEOOXOAHUMO
IIPOAHAAM3UPOBATh  «OCO3HAaHHOCTb»  HeHWpoceTel
B IIPOIIeCCe UX PabOTHI Hap CO3AAHMEM HOBBIX OOBEKTOB.
ITop «0CO3HAHHBIM> ITPOU3BEACHHEM ITIOAPA3yMeBaeTCs
TaKOe IPOM3BEACHHE, B KOTOPOE aBTOP BAOXKHMA CMBICA
U OTIPEAEAHA €TO HAEH0 MAH KOHIIEMIILIO.

B xaroue OCO3HAaHHOCTH PAacCMOTPHUM U TIpOLjecc
CO3AaHMA IPOM3BEACHMS HEHPOCEThIO, ACTbMHU HUAM XKH-
BOTHBIMH. B cAyyae c AeTbMM MOXXHO BBIAGAMTDH ABA OC-
HOBHBIX MOMEHTa. Bo-TIepBhIX, KOrAa AT OCO3HAHHO
4TO-TO PUCYIOT, Pa3MbINIASA HaA KOMITOZUILIUEH U CIOXKe-
TOM PUCYHKa. Bo-BTOpBIX, KOTAQ AeTH He BKAAABIBAIOT
CMBICAQ B CBOU PHCYHKH, TIOTOMY 4TO CO3AAIOT UX BO Bpe-
Msl <TBOPYECKHMX IKCIIEPHMEHTOB>, MHTEepPecysch Ipu
9TOM CaMHM ITPOIIeCCOM CO3paHMs mpousBeaeHms. Cae-
AOBAaTEABHO, CO3AAHHE IIPOU3BEACHHS ACTPMH He BCErpa
HOCHT OCO3HAHHBIN XapaKTep, YTO 3aBUCHUT OT pa3AWd-
HbBIX GaKTOPOB, HAlPUMep OT UX BO3PACTa MAU PA3BUTHSL.
W, He3aBUCHUMO OT TOTO, OCO3HAHHO AH OHH <TBOPHAHU >
HAH HeT, X TBOpeHe OyAeT OXPAHSIThCS ABTOPCKUM ITpa-
BOM B KadyecTBe Npou3BeaeHNUs. Takoe HCKAIOYEHHeE, BU-
AVMIMO, AEAAETCS, IOTOMY YTO HEBO3MOXXHO AOCTOBEPHO
OIIPEAEAHTD, OBIA ALy PebeHKa OIIpeAeACHHDII 3aMbICeA;
KpOMe TOTO, pebeHOK, HECMOTPSI He HEIIOAHYIO AeeCIIo-
COOHOCTD, CyOBEKT IPOKAAHCKUX IIPaB, IOITOMY HaAe-
A€HHE ero MHTEAAEKTYaAbHbIMU IIPaBaMH He BbI3bIBaeT
IPOTUBOPEYMH, B OTAUYHE OT XMBOTHBIX MAU IIPOT'PaMM
Arg DOBM.

Ob6pamasch K IPOM3BEACHUSIM, CO3AAHHBIM OKH-
BOTHBIMH, CAEAyeT OTMETUTh OTCYTCTBHE B MX paboTax
OCO3HAHHOCTH, TaK KaK HUX AESITEABHOCTb OOyCAOBA€HA
IpeXAe BCEro APeCCMPOBKON M MHOTOKPaTHBIM ITOBTO-
peHueM nporecca. MbpICAMTEABHBIH IPOLIECC KUBOTHBIX
uMeeT 6oAee HU3KHI YPOBEHb, HEXXEAN YEeAOBEYECKHI],
MO3TOMY CTEMEHb OCMbICAEHHOCTH UX «ITPOU3BEACHUM >
CTaBUTCsI T0A coMHeHue. Kpome Toro, He cTouT 3a651BaTh,
4TO CTaTyC aBTOPA HEAOCTYIIEH )XUBOTHBIM U I10 IIPUYUHE
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MX 06beKTHOCTH (B IPaKAAHCKOM MpaBe SKUBOTHOE —
oaymIeBAeHHas Bemp ). HapeaeHue aBTOpckumMu npasamu
JKUBOTHBIX O3HAYAAO OBI AOITYCTHMOCTD PACIOPSDKATHCS
STHUMH IPaBaMH, YTO HEeBO3MOXKHO. KOHIenIus onexyH-
CTBAa YeAOBEKAa Hap >KMBOTHBIMH MAM 3aKOHHOTO IIPeA-
CTABUTEABCTBA B IIEASIX PEAAMBAIMH HX CYOBEKTUBHBIX
IIPaB TOe He BRIACPXKHMBAET KPUTHKH, TaK KaK B OTAUYIHE
OT AeTell y )KHUBOTHBIX He HACTYIAeT COBEPIICHHOASTHUS
L COOTBETCTBEHHO ITOAHOM A€eCIIOCOOHOCTH.

HexoTopble mccAepOBaTeAM IOABEPTAIOT KPUTHKe
COBpeMeHHOe HCKYCCTBO, Ha3biBasl ero HeoCO3HAHHBIM.
Hanpumep, A.H. MaaaxoBa numer o 3aTpyAHHTEABHO-
CTH IIOMCKA CMBICAA B IIPOHM3BEACHMSIX aOCTPaKTHOIO
HCKYCCTBA, a TakKe B IIPOU3BEACHHUSX, CO3AAHHBIX «He-
TPaAMLMOHHBIM» criocofoM  (Hampumep, pHCOBaHHe
MATOM 6ymaroil AM pUCOBaHHe TeAOM 4eroBeka) [13].
OpaHaxo, Ha B3IASIA ABTOPOB AQHHOM CTaTbH, TAKUE BHUADI
TBOpYECTBA He O3HAYAIOT OTCYTCTBHE 3aMBICAA. 3aMbl-
ceA, B OTAMYHE OT CMBICAQ, HAXOAUTCS MCKAIOUMTEABHO
B co3HaHMHU aBTOpa. KpoMe ToOro, He CTOHT 3a0BIBaTh, 4TO
pasrpaHuYeHye MCKYCCTBAa Ha HU3KOE M BBICOKOE O3Ha-
9aA0 OBl IPaBOBOE HEPABEHCTBO YYACTHHKOB IPAXKAAH-
CKO-TIPAaBOBBIX OTHOIIEHHH.

«OCo3HaHHOCTb>» HeHpOceTeH IPU CO3AAHHUHU pe-
3yABTaTOB MHTEAAEKTYAAbHON AESTEABHOCTH MOXHO CO-
OTHECTH C «OCO3HAHHOCTBIO>» >XUBOTHBIX, CO3AAOITHX
IPOM3BEACHMS, IOTOMY YTO 3A€Ch TaKXKe IPHCYTCTBYeT
HeKasl «ApeccupoBKax» Hefipocereil. [Topo06HOMN TOUKM
spenus npuaepxubaercs u H.I. BeapkoBa, ykasbiBas Ha
TO, YTO HEHPOCETH — 3TO OIpEeACACHHbIE AATOPUTMBI,
KOTOpbIe MOTYT HAKAIIAMBATh OIIBIT, HO BCE )K€ He BKAA-
ABIBAIOT B IPOM3BEACHHUS CMBICA M HE OCO3HAIOT, C KaKOMH
LIeABIO OHM CO3AQIOT 1X [ 8]. B moaTBepskAeHMe ee MbIcaeit
B.C. BuTko oTMedaeT, 4TO B IPOU3BEACHIX, CO3AABaE-
MBIX HEFPOCETSMH, OTCYyTCTBYeT KaKas-An0o HAest, KOTo-
pas moaaexut ocmbicaennio [9]. Heabss He oTrmerHTs,
9TO YaCTb HeHMpOCeTell, KOTOPble MOXHO OBIAO OTHECTH
K CHABHOMY HUCKYCCTBEHHOMY MHTEAAEKTY, CAMOOOYIAIOT-
Cs1, HO BCe ke TOBOPUTD O TOM, YTO HEHPOCETh BKAAABIBAET
KAaKOM-AHOO CMBICA B IIPOHM3BEACHHE MOAOOHO JeAOBeKy,
He IIPeACTaBASeTCs IPAaBUABHBIM, TIOTOMY YTO OHA CKOpee
reHepHpyeT NIPOHM3BEASHNs], COBMeN]asi HECKOABKO M3 HHX
B pasaudHBIX KoMbuHanmsix. Kpome Toro, B oramane or
JKUBOTHBIX HEHPOCETh — AQKe He 00BeKT IPOKAAHCKUX
npaB. JTO IpOM3BEACHHUE, IporpamMma asd DBM, moaro-
My 00BEKTOM IPAKAAHCKHX ITPAB SIBASIETCS He OHa, 2 KOM-
TAeKC ImpaB Ha Hee. Ilpuaanue craryca aBTopa HemaTepu-
AABHOMY OOBEKTY, Ha HAII B3IASIA, BBI3OBET elfe GOAbLIe
TPYAHOCTEI! B [IPAaBOBOM PeryAHpOBaHUIL. ITOOBI AeTaAb-
Hee PacCMOTPeTb 3TU TPYAHOCTH, MBICAEHHO AOITYCTHM
CHUTYaLUIO, YTO 3aKOH IPH3HAET aBTOPOM HeHpOCeTb.

Tak, coraacHo cr. 1281 I'paskpanckoro xopekca PO
(aanee — I'K P®D), nckaroauTeAbHOE NPABO HA TIPOU3-

MPABO MCKYCCTBEHHOTO MHTEJIJTEKTA

BEACHHE ACHCTBYET B T€YEHME BCEH JKM3HH aBTOpa U Ce-
MUAECSITH A€T, CIUTasi C 1 SHBaps TOAQ, CACAYIOIIEro 3a
ropoM cMepTH aBTopa. Ilo orHOmeHHMIO K HeHpoceTH
He[IPHUMEHHMBI IIOHSATHS <OKH3Hb>» U «CcMepTh>». Kakum
00pa3oM 3aKOH OIIPeAEASIA ObI TOTAQ CPOKH ACHICTBHS HC-
KAIOUHTEABHOTO IIpaBa HAa CreHepHpOBAaHHbIE Heipoce-
TbI0 06beKThI? He cTouT 3a0bIBaTh, 4TO HEAPOCETH CaMa
no cefe sBASIeTCSI 0OBEKTOM aBTOPCKOro mpasa (mpo-
rpammoit aast DBM). Kak caeayer nocTynuts B cayuae,
KOIAQ HeMpOoCeTb MepefiaeT B 00IeCTBEHHO AOCTOSIHIIE,
eCAM OHa Bce JKe OyAeT pusHaHa aBTopom? ByayT Au cre-
HEepUPOBAHHbIE €l0 0ODBEKTHI MO-IPEXKHEMY OXPAHATHCS
HCKAIOYHTEABHBIM IIPABOM HAHU )K€ 3TO CYUTATh MOMEH-
TOM «cMepTH>» aBTopa? Ha B3rasp aBTOpOB crarThby,
II0OAOOHOE CMelleHHe 00BeKTHO-CYOBEKTHOM MPHPOABI
HOPOAWT ellje OOADBLIYI0 HEOAHO3HAYHOCTb B PEryAUpO-
BAaHMH, YeM Ta, YTO CYIeCTBYeT CeTOAHS.

ITo TeM >xe IIPHYMHAM HEBO3MOXHA 0€3 CyILjeCcTBeH-
Horo nepecmorpa HopM 'K PO n xonmenmus o coas-
TOPCTBe HEHpPOCETH U IPOrPAMMICTA, CO3AABIIETO ee.
VcxarounTeAbHOE IIPAaBO HEHPOCETH B TaKOM CAydae
IPOAOAKAAO ObI CBOE AEHICTBHE AQXKe IIOCAE CMepPTH
ee cOOCTBEHHOrO co3pareas B crAy a63. 1 m. 1 cr. 1281
I'K PO. Heap3st 060iiTy BHUMAHKEM U TOT $aKT, 4TO 3a-
YaCTYIO CO3AATEAHM HEHpPOCeTH He IMPHUHUMAIOT YYaCTH
B HEIIOCPEACTBEHHOM IIPOU3BOACTBE CreHepHpPOBAHHBIX
00beKTOB. MHAANOHDI AIOA€H MOTYT HCIIOAB30BATDh pe-
CYPCBI 00y UeHHOI IIPOrpaMMBl, YTOOBI CO3AABATh HOBbIE
BHU3yaAbHbIE MAM My3BIKAABHBIE O0BEKTHI, B TO BpeMs KaK
ee pa3paboTIHKY A@Ke He OYAYT 3HATb O CYILIeCTBOBAHUI
9THX HOBBIX OOBEKTOB.

CkasaHHOe Bblllle He MOXKET He HABOAUTDb Ha MbICAU
0 «3A0YIOTpeOACHUN IIPABOM>, €CAH IIpaBoobAapaTe-
AeM BCeX CreHepHpPOBAHHBIX HEHPOCETHIO IPOM3BeAe-
HUPl Ha3BaTh IpaBoobAapaTeAs Heitpocern. Obpaimasich
K IIepBOIPHYMHAM BO3HHKHOBEHHS HHTEAAEKTYaAbHOM
COOCTBEHHOCTH, MOXKHO 3aMETHTDb, UTO 3AKOHOAATEAS
0€CIIOKOUAH YIIyIjeHHbIE BO3MOXKHOCTH aBTOPA UCIIOAB-
30BaTh CBOHM TPYAbl M HX OECKOHTPOABHOE KOIMpPOBa-
Hue Apyrumu. Tax, CTaTyT KopoAeBbl AHHBI, IPHHATBIH
B Beaukobpuranuu B 1709 I., COAEpPXHT CAepylomiee
BCTynAeHuMe: «H3dameau, knuzomopzosyvl u dpyzue Auya,
8 nocAedHee 8pems 4acmo bepyuyue Ha cebs. cMeAOCHb C80-
600H0 newamame, nepene4amvléamv u u30asamv Krnuzu be3
C02AaCUS. ABIMOPOB U COOCIMBEHHUKOG ... HAHOCIIM UM OHEHb
6oAbWIOLL yuyepd U CAUWKOM 4ACMO B8edYM K pPa30peHuio
ux u ux cemeti. As npedynpexncoeHus maxoi npaKmuxu
8 Oydyujem 1 0As NOOYPEHUL YHEHVIX MYXHcETi COCMABASIMY
U nucamov Kuueu npuxumaemcs... > [4]. Aymaercs, 4to
u B Hanre Bpems HopMb! yactu 4 'K P® cymecTsyror mpe-
A€ BCETO AASI TOTO, YTOOBI OXPAHSTb HHTEAACKTYAAbHBIH
TPYA YeAOBeKa, ero 00beKTUBUPOBAHHYIO HAeH0. CaMo 110
cebe M300pasKeHNe HAM My3bIKA He 3aCAYXKUBAIOT 3alljH-
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ThI, ECAU IIPY UX COBAQHUY He OBIAY IIPUAOIKEHDI YCUANSL
Wmenno noaromy ITaenym BC PO B 1. 80 coero ITocra-
HOBAEHUSI YKa3bIBA€T, YTO PE3YABTATDI, COBAAHHBIE C IIO-
MOIIIbIO TEXHUYECKUX CPEACTB B OTCYTCTBHE TBOPYECKOTO
XapakTepa AeSTeAbHOCTU ueAoBeka (Hampumep, $poTo-
U BUACOCHEMKA PabOTAOLIEl B aBTOMATUYECKOM PEKIME
KaMepoll BUACOHAOAIOAEHYIS], IIPIMEHSIEMON AAsT PHIKCa-
LJMF RAMMHHCTPATUBHBIX IPABOHAPYIIEHHUIT), 06beKTaMu
aBTOPCKOTO TpaBa He ABAsioTcA [7]. TBopuecTBo — BO-
A€BOI aKT, IIPEAIOAATAOIUI BHEIIHee BhIpaKeHHe OIIpe-
AGAEHHOTO 3aMbICA2, HA 4TO (KaK OTMeYaAoCh paHee)
MallyHa [oka HecriocobHa. Vcrnoap3oBanue HefpoceTn
B Ka4eCTBe HHCTPYMEHTA AOAXKHO COIIPOBOXKAATHCSI I€AO-
BEYECKUM 3aMbICAOM, BHYTPE€HHEH OIIEHKOH Pe3yAbTaTa,
€ro KOPpeKTHPOBKOIL. B MpoTHBHOM cAydae MbI pHCKyeM
IOIIACTb B CUTYALUIO aBTOPCKOTO HEMPOCETEBOIO MOHO-
[IOAUCTHYECKOTO TPOAAMHIA: HHTEPHET-IPOCTPAHCTBO
OyAET IEPENOAHEHO 0OBEKTaMH, CO3AAHHBIME Hepoce-
TBIO, IIPUHAAAEIKAIEN [IPABOOOAAAATEAIO, KOTOPBIH, Be-
posiTHee Bcero, 6yaeT opuANecKIM AULOM (Y KPYIIHBIX
KOPIIOPALIUI AOCTATOYHO PECYPCOB, YTOOBI PeaAU30BATH
AQHHBIHN cueHapHﬁ).

AAanTUpys. HOPMBL K COBPEMEHHBIM 3aI[POCaM, 3a-
KOHOAQTEAb He AOAKEH HCKQKaTh MX M3HAYAABHBIN 3a-
MbICeA. ABTOPCKOE IIPaBO AOAXKHO OBITh HHCTPYMEHTOM
3AIUTHI OT TeX, KTO 00AAAAeT pecypcaMi KOIIMPOBaHNUS,
HO HUKAK He TBOPYECKOTO BbIPAXKEHUS. AAHHBIA Te3UC
MO>KHO HCIIOAb30BATh B Ka4€CTBE ellje OAHOTO apryMeHTa
AASL YTBEP)KAEHUSI, YTO HEMPOCETh HE MOXKET OBITD IIPH-
3HaHa CyO'bEKTOM aBTOPCKHX [IPaB.

YcraHaBAMBas MOAOOHOTO poAa GaAaHC, HeAb3sl He
3aAaTh BOIIPOC 00 UCIIOAB30BAHHIHU OOBEKTOB ABTOPCKOTO
IIpaBa B KaueCTBe BEIOOPKH, HA KOTOPOil 00y4JaeTcs Hell-
pocers. Kak u3BecTHO, AASI TOTO YTOOBI [THCATH KAPTHUHBL,
COYMHSATb MY3BIKY U CO3AABaTh GHUABMBI, [IPOrPAMMe AAS
OBM HeOOXOAMMO «CKOPMHTb> MHOXECTBO ITOAOOHBIX
06beKTOB. Be3 Hux He nmponsoaeT 0bydeHre. 3a49acTyIo
pellleHne 3aAaY MAIIMHHOTO OOYYeHUSI CBOAUTCS K Tpa-
MOTHOMY $opMHpoBaHuIO obyyatomeil BbiGopku [10].
IToAyyaeTcsi, 4TO IPOLIECC TIOATOTOBKH BHIOOPKU MOXET
CONPOBOXKAATBCSI HApPYIIEHHEM HCKAIOYHTEABHBIX aB-
TOpCKUX mpaB. KaxxAblil pa3, reHepupyst HOBBII 0OBEKT,
HEMPOCeTh AOAKHA OTCHIAATBCS K Ha3e, Ha KOTOPOIL Ipo-
x0auA0 obOydenue. IIpobaeMa cO CTOPOHBI IIPAaBOBOTO
PeryAMpOBaHUs — B TOM, YTO IPAKTUYECKU HEBO3MOX-
HO OIIPEACAWTb, KaKie MaTepHaAbl OBIAU HCIIOAb30BAHbI
AASL OOY4eHHUS M KaKde MaTepHaAbl ObIAM UCIIOAB30BAHbI
AASL CreHepUpOBaHHOrO obbekra. IIpaBoBoil 3amper Ha
HCIIOAB30BAHME TAKUX OOBEKTOB B LIEASIX O0ydeHs Hell-
poceru 6yaer MaroadpexruBHbM. Ecau ke MBI 00sDKeM
PaspaboTUHKOB HeMpOCeTell IPEAOCTABASTb AOCTYII
K ¢aiiaaM, Ha KOTOPBIX IIPOUCXOAMAO OOydYeHHe, 9TO
MOXKHO CYHTAaThb AOBEACHHEM AO BCEOOLIErO CBEACHUSI

(mopm. 11 m. 2 c1. 1270 TK P®), uto Takoke ABASeTCS Ha-
PYLIeHHEM HCKAIOUYHTEABHOTO IIPaBa.

B Hay4HBIX TPyAaX AAHHAS MPOOAeMa MOAHHMAETCS,
Hanpumep, C.M. KopaneBoil, u3ydyaBuIeil peryAuposa-
HHe MCKyCCTBEHHOTO uHTeArekta (pasee — WU) B un-
Aycrpun MopbL. MccaepoBaTeAb pasyMHO 3aMedaeT, UToO
yCTaHOBAeHMe 00s13aHHOCTU AAst omepartopa MM xoH-
TPOAMPOBATH, KAKHe AAHHBIE B HETO 3arPy»KAIOTCs, U IT0-
AYYaTh COTAACHS ITPABOOOAAAATEAET BCEX HCIIOAB3YEMBIX
AAS 0Oy dIeHHST 06BEKTOB MOKET IIPHBECTH TOABKO K TOMY,
4TO OPHIMAABHO UCIIOAb30BaTh MM AAs aHAaAM3a cTaHeT
HEBBITOAHO HAM AQXKe HeBO3MOXHO [ 12].

3aKOHOAATEABHBIH OIIBIT HAIIMX COCEACH IpeaAaraeT
IyTh pelleHus 9TOM MpobaeMbl. B AaHHOM caydae peus
nper o Aupexruse EC Ne 2019/790, xoropas mosso-
AsIeT BOCIIPOU3BOAMTD U U3BAEKATb IPOU3BEACHUS AAS
HMHTEAAEKTYAABHOTO aHAAM3a TeKCTOB M AAHHBIX KaK B Ha-
YUHBIX IJeASiX, TaK U B KOMMepyeckux. B mocaeaHeM cay-
Jae CAGAYeT CAEAATh OTOBOPKY, UTO TaKOEe HCIIOAb30BaHHUE
AOIICTUMO TOABKO B OTHOIIEHHH O0BEKTOB, AOBEACHHDIX
A0 Beeobmero ceaenus B cetr ureprer [1]. Mcxoas us
3TOTO POCCHIICKOMY 3aKOHOAATEAIO CAEAOBAAO ObI TaroKe
BBIBECTH HCIIOAb30BaHMeE IIPOU3BEACHHI AAS CO3AAHMS BbI-
OOPKH AASL HEFIPOCETHU U3-TIOA HAPYIIEHHS HCKAIOUHTEAD-
HOTO IpaBa, AobaBuB B yactb 4 'K PO pomoanuTeabHOE
OCHOBaHIe CBOGOAHOTO HCIIOAB30BAHISI IPOM3BEACHISL.

3aMeTuM, 4YTO, HECMOTPS Ha PasyMHOCTb AAHHOH
MepBl, OHa CO3AACT elrle GOABIIMI AUCOAAAHC ITPABOBBIX
BO3MOXKHOCTEH JeAOBeKa M HeHPOCeTH, eCAH ITOCACAHIOIO
HAA@AUTD CTaTyCOM aBTOPa HAU cOaBTOpa. Takoit «aBTop>
He TOABKO CTaHeT OeCKOHTPOABHO CO3AABATh HOBBIE U HO-
Bble IIPOU3BEAECHNSI, HO ¥ He OYAeT HECTH HUKAKOM OTBET-
CTBEHHOCTH 32 UCIIOAb30BaHIe IIPOM3BEACHUI AASL CBOETO
o6yuenns. B AAHHOM cAydae HEOOXOAMM HEKHI KOMIIPO-
MHUCC — CHUTYalusl, KOTAQ CreHepUpOBaHHbIe HEHPOCEThIO
H300pKEHIsI He OXPAHSIOTCS aBTOPCKHM IIPABOM, HO
U UCIIOAB30BaHUE [IPOU3BEACHHI AASL OOYIeHUSI Helpo-
CeTH He SBASIeTCS HapyIIeHHeM aBTOPCKHX IIpas.

OaHAKO MBI He MOXKeM IIPOCTO 3aKAIOUHTD, YTO Hel-
poceTh He aBTOP, X OCTaBUTb CUTYAIIHMIO TaKO¥, KaKas OHa
ectp ceityac. OTCyTCTBHE INPAaBOBOIO PeryAMpPOBAHHUS
He ToAbKO B Poccun, Ho u B CHIA nan Kutae npusopur
K TOMY, 4TO TaKHe <«HeperyAupyeMble IIPOU3BEACHUS >
HAXOASTCSL B CBOOOAHOM AOCTyIle KaK HEOXpaHseMble
«00bekTpl» [13]. HaxoxaeHne NMpoW3BeAeHUS B CBO-
OOAHOM AOCTYIIE AU B OO1IeCTBEHHOM AOCTOSIHIH O3Ha-
JaeT, 4TO IPOU3BEACHMUS, CO3AAHHbIE HEeHPOCEeTAMU HAM
C X IIOMOIIIBIO, MOT'YT UCITOAB30BATh U PACIPOCTPAHATD
BCe JKeAarolnye 0e3 KaKUX-AUOO OTpaHIYeHHI U 3aIpe-
TOB. YTBEP)KAQETCs, YTO B TAKOM CAy4ae IOA YTPO30it
OKaXXyTCsl He TOABKO YaCTHBIE HHTEPECHI Pa3pabOTIHKOB
HeHpoceTel M IIOAb30BaTEAE! IIPOIPAaMM, HO M HHTEPEChI
MEXAYHAPOAHOTO PBIHKA. DTH YCAOBUS — QYHAAMEHT
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AASL TIPHCBOEHHS TAKHX ITPOM3BEACHHUI APYTUMH, AASL UX
KOITHPOBAHUS M PACHPOCTPAHEHHS MTOA TY>KUM UMEHEM,
9TO MOXET IIPHBECTH U K YITyIIeHHOMH BBITOAE CO CTOPO-
HbI AMIIa, KOTAQ APYTO€ AMIIO 3aXOYeT IIPHCBOHTD U pea-
AM30BaTh IPOU3BEACHHE, HAIPUMED, Ha ayKIJHOHAX.

Tak, B cAy4ae IIPUCBOEHHS IyXKOT0 00BEKTa TPEThUM
AWIIOM OHO, BEepOsTHee BCero, He IIOHECeT OTBETCTBEH-
HOCTH, IIOTOMY YTO CO3AQTEAI0 IIPUCBOEHHOTO OOBeKTa
(cosparetro HefipoceTH) GYAET HEPOCTO AOKA3aTh, YTO
9TOT 0ODBEKT OBIA CO3AAH HIMEHHO HeHPOCETHIO U He OXpa-
HsIeTCsI aBTOPCKUM IpaBoM. Takie «CcaMOIPOBO3TAALIeH-
Hble aBTOPbI», IPHCBaMBaromue cebe OOBEKTDHI, TAKKe
MOTYT CTaTbh aBTOPCKHMH TPOAASMH, TTAPa3UTHPYIONIHU-
MU Ha 9y>KOM Tpyae. IIoAOOHbBIE CAydYau MMEIOT MecCTo,
HL CYABI IIBITAIOTCSI PELIUTB 9Ty IIPobAeMy.

B xavecTBe mpuMepa pacCMOTPHM CAy4Yaii, IIPOU30-
IIEAIINE CpaBHUTeABHO HepaBHO B Kurae. Kommammsa
Tencent orry6ANKOBaAa CreHepUpPOBAHHBIN HEAPOCETHIO
«Dreamwriter>» xonrent. Ho B 2018 r. Apyras xomma-
Hus u3 Kurast, cKomuIpoBaB TeKCT CTaTbH, OITYOAUKOBAAQ
ero Ha CBOeM HHTepHeT-caiiTe. B AAHHOH cTaTbe yImoMu-
HAAOCh, YTO CTAaTbIO CTeHEPHPOBAaAd HeHpPOCEeTb HUMEH-
Ho Tencent Robot Dreamwriter, BcAeACTBHe 4ero B Cya
mocrynuao obpamenue or Tencent. ITo uroram pac-
CMOTpeHHUS OOpAILeHNs CYASI BBIHEC PellleHIe B IIOAb3Y
KOMITAaHUH-HUCTIA. APTYMEHTOM ITIOCAY>KHAO COAEPIKAHHE
B CTaTbe <«OPHIHHAABHBIX (OPMYAHPOBOK>, CAEAOBA-
TEABHO, CTaTbsl, PAKTUYECKM CTeHepHPOBAHHAS HeHpo-
CeTho, GbIAA PUBHAHA 06HEKTOM aBTOPCKOrO 1pasa [3].

OsHagaeT AM 9TO, UTO B TAKUX OOCTOSTEAbCTBAX Hell-
POCeTh AOAKHA BBIHY>KAEHHO CTaTh aBTOpoM? Aymaercs,
uro HeT. CyaeOHAsI BAACTD He MOXKET CO3AATH HOBBIX HOPM
IIpaBa, IIO3TOMY el IPUXOAUTCS 3aMOAHATh 0OPa30BaB-
IIMICSA BaKyyM IIPAaBOBOTO PETyAMPOBAHMS AHAAOTHEH,
OArDKafiIIast U3 KOTOPBIX — HOPMbI ABTOPCKOTO IIPaBa.
OaHako, M0 MHEHHIO ABTOPOB AAQHHOM CTAaTbH, OXpaHa
CreHepHPOBAHHBIX 00BEKTOB AOAKHA A€XKATh BHE IIAO-
CKOCTH HCKAIOUUTEABHOTO aBTOPCKOTO TIpaBa.

AOITyCTHMBIM BUAUTCS 3aKpeNAeHHEe CIIeIJHaAbHOTO
cTaTyca 3a TakuMu obbekTamu. Hampumep, BossoxeHue
Ha AMII, KOTOpPbIe HCIIOAB3YIOT CTeHepHUPOBAHHBI HeHpoO-
CeTbI0 00BeKT, 0053aHHOCTH YKa3bIBATh, YTO OOBEKT ObIA
CO3AQH NPOrpaMMOM. B AaHHOM cAydae cAepyeT BOCIIPH-
HHMaTb TaKOe yKa3aHUe KaK OIPeACACHHYI0 MAPKHPOBKY
00beKTa KaK HEABTOPCKOTO. DTO He TOABKO IIO3BOAHAO
0Bl TIPABOOOAAAATEAI0 HEHPOCETH IpeceKaTh MOIBITKH
HCIIOAB30BAHMS CTeHEPHUPOBAHHbIX €10 0OBEKTOB B Kade-
CTBe IIPOU3BEACHHS], HO U He AAAO OBI IIPAaBOOOAAAATEAIO
BO3MOXKHOCTH HCITIOAB30BaTh MX CAMOMY.

Ecau npaBooOAapaTeAb HEFPOCETH IIOHECET YOBITKH
HM3-32 TOTO, YTO KTO-TO BHIAAA CTEHEPUPOBAHHBINA 0OBEKT
3a CBOIi, aBTOpCKuil, OH (paBoo6AaaaTeAb) Bee elme Mor
OBI 0OPATUTHCS B CYA, HO He B 3aIIUTY UCKAIOUUTEABHOTO
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IIpaBa, a 3a BO3MeIjeHIeM eMy YITyLeHHOM BBIroasL. Kpo-
Me TOTO, IPEATIOAATaeTCsl, YTO 0OPATHTHCS C TPebOBAHH-
eM [IPU3HATD «HEABTOPCTBO» MOXKET He TOABKO IIPaBO-
o6aapaTeab HeftpoceTH (ero yske MOXET He GbITh K TOMY
BpeMeHH), HO U Al06oe Auio. Takoil MOAXOA OTpPaBAAH
HEOOXOAUMOCTBIO IIOAAEPIKAHUS CIIPABEAAMBOIO pac-
IpeAeAeHUs OAar B oOIiecTBe M IpeceveHHs IIOIMBITOK
[IPHCBOEHUS He CBOETO TPYAQ.

OT MCKAIOYUTEABHOTO [IPaBa TAKOE IIPaBO «pasobaade-
HUSI HEaBTOPa> OTAMYAETCS TEM, YTO CYILIeCTByeT beccpod-
Ho. CaMa HefpOceTh, GYAy4H IPOrPaMMOIL, MOKET yTPATHTh
OXpPaHy HMCKAIOUATEABHBIM [PABOM, OAHAKO €€ «PaboThI>»
OYAYT IIPOAOAXKATH MAPKUPOBATHCSI KAK HEABTOPCKUE.

3amumast MOAOOHBII IOAXOA, B 3aBepIIeH e IPOLIU-
tupyeM A.B. Kamanuna: «Kakoil 661 n0dx0d das darv-
Hetiwetl KOHKPemu3ayuy Kpumepus meopuecmsa Hu Ovi
u30paH, Hy#HO UCX0OUMb npexice 6cezo U3 M020, HMo 0Xpa-
HOCHOCOOHBIMUL C TOYKU 3PEHUS ABMOPCKO20 NPABA MOy
0bimb AU e UHMEAAEKIYAAbHbIE NPOOYKIMbL U UX IAe-
MeHmbL, KOMopble ABMOPCKoe NPAago cnocobHo IPPekmusHo
oxpansme> [11]. B Tex ycAOBHAX U TeMH CpeACTBaMy,
KOTOpble HMEIOTCS Ha COBPEMEHHOM JTalle PasBUTHL
YeAOBEYECTBA, 3aKPEellACHHe CTaTyca aBTOPa TOABKO 3a
YeAOBEKOM U MAPKUPOBKA HEMPOCETEBbIX FeHEePALIIIT KaK
00'BEKTOB, He OXPAHSIEMbIX ABTOPCKHM IIPABOM, [IO3BOAU-
A2 GBI OIITHMAABHO PelIaTh BO3HUKAIOIIYE IIPOOAEMBL.
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Abstract. Artificial intelligence is increasingly encroaching
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understanding the source of creativity: many authors no
longer share the traditional approach, according to which
the author of works can only be a person. However, the
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is still based on the traditional understanding of the
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author’s component in the works generated by artificial
intelligence are mainly corrected by the law enforcement
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to recognize the authorship of artificial intelligence

still continue, so far law enforcement agencies issue
clarifications on the procedure for assessing authorship in
works created using it. In addition, the world community
is wary of using generation tools containing modern Al
systems and suggests taking a six-month break to address
ethics issues in this area (namely, in an open online letter
“Pause Giant Al Experiments: An Open Letter” dated
March 22, 2023).
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HCKyCCTBeHHMﬁ unTeAreKT (panee — VM) paBHO TIpe-
TEHAyeT Ha IIPU3HAHUE CBOUX «3aCAyT> B cdepe aBTOp-
CTBa Pa3AMYHBIX IIPOU3BEACHHI AUTEPATYPbl, HCKYCCTBA
u paxe Hayku. [Toa MM nornmMaeTcs nugposas cucrema,
00pa3oBaHHAsI OIPOMHBIM MAaCCHBOM 3aIPy>KeHHbIX B Hee
AQHHBIX U AATOPHTMOB — IIPABHA PEIIeHHs 3aAad AHOO
HA0OpOB MHCTPYKIMF, ONMCBHIBAIOIIUX IOPSIAOK Aefi-
creuit HocuTeas VIV aas pemenus onpeaeAeHHOMH 3aAa-
uy, a oA HocureaeM VI — Aro6o0it $pusnyeckuit Au60o
BHUPTYAABHBII HOCHTEAb KOAOB, 0bpasyromux . ITpu
9TOM HCTOPHYECKH TAaK CAOXKHAOCDH, YTO BOIPOCHI aB-
TopcTBa MM IMOAHMMAIOTCSI TAQBHBIM 00Pa3oM B ITyOAH-
KaIusX 0 «paboTax>» reHeparusHoro MI: ox, mo cyry,
COCTOMT M3 ABYX KOMIIDIOTEPHBIX HeHpoceTeH, OAHA H3
KOTOPBIX BbIAAET PE3YABTATBI, A APYras WIIET OLIMOKY
U [IPU3BaHA BBIACAWTb IIPABHAbHBIE 0Opassl. B paHHOM
paboTe He CTaBUAACH LjeAb TAYOOKOTO IIOTPY>KEHUSI B TEO-
perudeckue npeacTaBaeHus 06 M u pa3AmyHbIX ero BU-
AaX, XOTSI CTOUT OTAABaTh cebe OTYeT B TOM, UTO BOIIPOC
aBTOPCTBA HeHpOCeTH, OOyUeHHON HA COTHE TEKCTOB,
HAIFICAHHBIX PEAABHBIMHM aBTOPAaMM M IAATHATOPAMU
U BBIAQIOIIIEH YCPEAHEHHYIO, 3 He YAYYIIeHHYIO HX Bep-
CHIO, CHABHO OTAMYAeTCsI OT Bompoca 06 aBropcrse MM
C MHBIMH MeXaHU3MaMH IeHePaIiuy TeKcTa. B Aro6oMm cay-
Jae aBTOp He pasAeAseT MHeHHe O BO3MOXKHOCTH IIPU3Ha-
HUS aBTOPCTBA 32 AI00bIM M, paxke AOATO 06ydIaeMbIM
U OTIePUPYIOIIMM I'POMAAHBIMU MacCHBaMH AQHHBIX. [To-
9TOMy OOPaTHUMCSI HEIIOCPEACTBEHHO K MEXAYHAPOAHOM
[PaBOIPUMEHHUTEABHON [IPAKTUKE B OTHOIIEHUH Pabor,
COAEPIKAIIMX MaTePHAAbl, CreHepUPOBAaHHbIE MCKYC-
CTBEHHBIM HHTEAAEKTOM.

Hemuoro ucropudeckoit nepcrexkrusbl. Ha mpoTs-
SKEHHHU TIOCAGAHHX AeT HOBOCTHbIE AEHTHI IIeCTPSAT YIIO-
MHHAHISIMH O <«IIEPBBIX>» AHMTEpPATYPHBIX IIPOU3BEAE-
HUSX «B coasTopcrie>» ¢ M. Hanpumep, B mae 2022 1.
COODIIIAAOCH O BBIXOAE «II€PBOM B MUPE KHUIH, HAITMCAH-
HOM YEAOBEKOM B COaBTOPCTBE C HEMPOCETbIO-ABOMHU-
xoM» [1],x01s eme B2016-M koporkuit pomas « The Day
a Computer Writes a Novel>», paspaboTaHHbIi1 SITTOHCKOM
koMmanueit Fujitsu, yxe ucnoapsosas MM pas cospanus
CIOXKETHOM AMHUI U BEIOOpa ITepCcOHaKell Ha OCHOBE aHa-
A¥32 OOABIIOTO KOAHYECTBA IPOM3BEACHHI AUTEPATYPBL.
OTa KHUIa AQKe BBIIAA B QHHAA AMTEPATYPHOIO KOH-
xypca nvenu Xocu Cunputn [2]. OpHaKo caepyeT oTMe-
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THTb, YTO ellje AO 9TOTO OBIAM CO3AQHBI IIPOIPAMMBI, KO-
TOpBIe TeHePUPOBAAU TEKCThI HA OCHOBE IIAOAOHOB MAU
Ha60poB mpasua (aaroputmos). Tak, B 1984 . kommbo-
TepHas mporpamMma Racter, HcroAp3ys MaccHBBI AQHHBIX
C QHTAHMICKOM [IPO30H, CreHEPUPOBaAd «COOCTBEHHY0 >
kHury — «'The Policemen’s Beard Is Half Constructed>,
Ha 00AOXKY KOTOPOIL ITOMeIeHa TOPAEAMBAsT HAAIVCH:
«The First Book Ever Written by a Computer>, xors
B KauecTBe IPaBO00OAAAATEALH TTO-TIPESKHEMY GUTYPUPO-
BaA aBTOp caMoit mporpammbl Racter — Yuabsim Yembep-
aer (William Chamberlain) [3].

Yro KacaeTcsi H300pasKeHHI, TO AAS MX CO3AAHI
METOABI TeHepaIjuH IPUMEHSIANCD ellle PAHbIIe, YeM AAS
AWUTEPATYPHBIX IpousBeAeHuH. CumTaeTcs, 4TO HCCcAe-
AOBAaTEAM Ha4aAM IPUMEHSTh AATOPUTMBI AAS CO3AAHI
nzobpaskernit B 19501960 rr. [4]. OpHEM 13 nepBbIX,
KTO HCIIOAB30BAA TAKHMe AATOPHTMbI, OBIA OPHUTAHCKMIL
xyaoxuuk Xapoabs Koan (Harold Cohen). C 1973 1. on
paspabarsiBas mporpammy AARON, xoropast cospaBasa
YHHKAaABHbBIE KAPTHHBI, CAEAYSl HAOOpPY OIpeAeAeHHBIX
npasua. Paborsr KooHa 6b1aM 3amedeHs! B apT-co0bire-
CTBE U AOBOABHO IIMPOKO BBICTABASIAMCD, B TOM YHCAE
B OAHOI 13 TAABHBIX OpHTaHCKUX rasepeit — Tate.

Eme opHMM H3BeCTHBIM IIPHMEPOM HCIIOAb3OBaHUS
WU B TBOpuecTBe SBASIIOTCS M30OpereHnst. Baaropapst
NW-surysuacry Crepeny Taaepy (Stephen Thaler), xo-
TOPBIIL I10 BCEMY MUPY AOOHBAETCsI BBIAQYH [TATEHTOB H aB-
TOPCKUX CBHAETEABCTB Ha H300peTeHHs 32 aBTOPCTBOM
W mop mazsanmem DABUS, Mb1 umeeM yHuKaAbHbIE
MPELEAEHTHI B MEKXAYHAPOAHOM MPaBOIPUMEHUTEABHOM
mpaxruke. B 2021 1. Takoi maTeHT BriepBble OBIA BHIAAH
B IOAP [5] o 3asiBKe Ha perucTpanyio n306peTeHus —
numesoro koHTeitHepa (food container based on fractal
geometry), nopausoit C. Tarepom or mmenu DABUS.
OaHako BeAOMCTBA ITO ABTOPCKUM IIPaBaM APYTHX CTPaH
(B wactrocTH, B CIIIA 1 Beanko6puranuu), paccMarpu-
BaBIIMe MATeHTHbIE 3asABKH Tasepa, B kotoprix DABUS
yKa3aH B KaueCTBe M300peTaTeAs, OTKAOHSIAU HX. Tak,
B 2018 r. Taaep mopas B BeaomcrBo Beanxobpurannu mo
HHTeAAEKTYAAbHON COOCTBEHHOCTHU ABe IIATeHTHbIE 3asIB-
KH, B KOTOPBIX Ha3BaA ABTOPOM YIIOMSHYTBIX B AOKYMEH-
Tax n3obperenuit He cebs, a ceoit 1M1 DABUS u yka3zaa,
9TO NATEHT AOAKEH OBITH BHIAAH TaAepy AUIIb ITOCTOAB-
KY, IIOCKOABKY OH COOCTBEHHHUK <«MAIIUHBI AASL TBOpYe-
crBa». BepoMcTBO co06mua0 Tasepy, 4TO OH AOAKEH
yKa3aTb B 3asBKe peaabHOe ¢pusuyeckoe aurjo. Koraa on
9TOrO He CAeAdA, BEAOMCTBO pelrAo, YTO OH BBIOBIA U3
mponecca paccMorpenus 3asBku. Toraa Tasep mepepas
AeAo B Broicokmil cyp BeAnKo6pnTaHHH (AneAA;n_u/IOH-
HBI1 CyA AHIAMHI U Y9ABCa), KOTOPBII B yAOBAETBOPEHHH
TpeOoBaHuUiT 0TKa3aA. 21 ceHTs10ps 2021 I. cyp aneAAsiiiy-
OHHO MHCTAHIJMHU YKa3aA B PellleHUH: « TOABKO YyeAoBeK
MO>KeT UMeTb IIpaBa. MallliHa He MOXKeT >, T.e. IIATeHT KaK

AOKYMEHT MOXeET OBITh IIPEAOCTABAEH TOABKO YEAOBEKY.
NN ne spadercs «QPU3MIECKUM AUIIOM>» H, CAGAOBA-
TEABHO, He MOXKeT CUMTAThCs M300peTaTeAeM B COOTBET-
crBuM ¢ 3aKOHOM 006 aBTOpCKOM IpaBe BeAnkobpuTaHuu
1977 r. [6].

Biopo no aBropckum npasam CIIA (USCO) B oTBer
Ha 3asBKHU Taaepa o perucrpanun asropcrsa DUBUS na
aBapuitHbIN (pOHAPUK M U3MEHSIOMUM pOopMy KOHTeHHep
AASL HaITUTKOB IIOCTaHOBUAO, uTo MM He cooTBercTByeT
OIIPEACACHUIO CAMOM <«KOHIJETI[HH aBTOPCTBa>», KOTO-
poe OOBINHO OIpeAEAseTCs KAK YMCTBEHHOE AEHCTBHE,
BhIMOAHsIeMOe usobpetaresem [7]. Aasee C. Taaep mbl-
TaACS. OOXKAAOBaTh pelleHHe IATEHTHOLO BEAOMCTBA
B CyAeOHOM IOpSIAKE; €ro MpeAcTaButeseM Obia (U s1B-
ASIleTCs TIO cefl AeHb) M3BEeCTHbIA momyaspusarop VN
npo¢. Paitan D660T. Pemenuem armeAAsIfHOHHON HH-
crannun — okpyxHoro cyaa Coepmnensbix IllTaros
or 05.08.2022 — na pemenue cypsa Bocrounoro oxpyra
Bupasxuann o Aeay N 1:20-cv-00903-LMB TCB (npea-
CeAATeAbCTBYIOmMUI CyAbst AeoHH M. BpHHKeMa) OTKa3
TPO Taaepy 651 npusHaH 3aKoHHbIM. OCHOBBIBASICh Ha
npeneaenTax Facebook, Inc. v. Windy City Innovations,
LLC, 973 E3d 1321, 1330 (Fed. Cir. 2020), Supernus
Pharms., Inc. v. Iancu, 913 F.3d 1351, 1356 (Fed. Cir.
2019) u Gallagher v. Reliance Standard Life Ins. Co.,
305 F.3d 264, 268 (4th Cir. 2002), a Tawke Ha HOpMax
3aKOHOAATEAbCTBA IeTBepTOro OKpyra, Cyp yKasaA Ha
BO3MOXXHOCTb OTMEHHUTDL pelleHHe, BHIHECeHHOe B pe-
3yAbTaTe AAMHUHUCTPATHBHOTO Pa30HpPaTeAbCTBA, TOABKO
B TOM CAy4ae, €CAU pellleHHe areHTCTBA SBASeTCS <IIPO-
U3BOABHBIM, CaMOBOABHbBIM, BBIHECEHHBIM B pe3yAbTaTe
3AOYIIOTPeOACHHS OAHOMOYISIME HAU HHBIM 06pasoM
He COOTBETCTBYeT 3aKOHY> HAH €CAM ACHICTBHS areHT-
CTBa «IIPEBBIIAIOT YCTAaHOBACHHBIE 3AKOHOM IOPHCAMK-
M, TTOAHOMOYMS HMAM OTPAaHMYEHHs». AAHHBIX IIPH-
3HAKOB B PeIlIeHUN areHTCTBA CyA He YCMOTpeA B 0c000
HOAYEPKHYA, 9TO 3aKOH O ITATeHTaX IPSIMO IIPeAyCMaTpH-
BAET, YTO U300peTaTeAr SBASIOTCS « GH3UIECKIMU AULA-
mu>. C 2011 r,, ¢ mpussTrem 3akoHa 06 M300peTeHHsIX
Auxu — Cwmura B AMeprke, 3aKOH O ITATEHTaX OIpeAe-
aser «uszobperareasi»> (inventor) kak «duamyeckoe
AUIIO HAH, B CAy4ae COBMECTHOIO M300peTeHMS, AMIIA,
KOTOpbIe KOAAEKTHBHO M300PEAN AU OTKPBIAU IIPEAMET
nszobperenns» (the individual or, if a joint invention, the
individuals collectively who invented or discovered the
subject matter of the invention).

He yaanocs Taaepy IOAyIHTD ITaTe€HT U B ABCTPAAUH,
X0Ts u3HavaAbHO DepepabHbIN Cyp ABCTpaAMH B pe-
menny ot 30 uroast 2021 1. ¥ mpusHaA U3oOpeTaTeAeM
DABUS [8], pasaeans nzobperareast 1 maTeHTO06AAR-
TeAsl U 3aKAIOUHB, YTO «H300peTaTeAb MOXKeT OBITb CH-
CTeMOIt HCKYCCTBEHHOTO MHTEAAEKTA, HO B TAKUX 00CTO-
ATEABCTBAX He MOXKET OBITh BAAAEABIIEM, KOHTPOAEPOM
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HAU TaTEHTOOOAAAATEAEM IATEHTOCIIOCOOHOrO H300pe-
Terus>» [8]. 13 anpeas 2022 I. aneAASIJUOHHAS HHCTAH-
s QepepasbHOro cypa ABCTpPaAMM OTMEHHAQ IEPBOHA-
YaAbHOE pellleHHe, YKa3aB, YTO MATeHT BbIAACTCS UMEHHO
Ha PEe3yABTATBl YEAOBEYECKOTO TPYAA M MACH, BOSHHKIIHE
B CO3HAHMH OAHOTO MAM HECKOABKHX AIOAEH, a He MaIlH-
HbI, 1 YTO ACHCTBYIOIee 3aKOHOAATEAbCTBO ABCTPAAHH HE
AOITyCKaeT 0QOPMAEHHS ITaTeHTa Ha MAIIHHY, KOTOpast He
MOXKEeT IMeTb UIMEeHH, aApeca H IIpaBocrocobHocTu [9].
C. Tarep IBITAACS HOAYYHUTD ABTOPCKUE CBUACTEAD-
CTBa U Ha HHbIe 0OBEKTHI, COBAAHHbIE C HCIIOAb30BAHUEM
V. B wactaocTH, 14 dpespass 2022 r. OH MOAYIHA OTKA3
Ha MMOBTOPHBIA 3aIIpoOC O IePecMOTpe OTKa3a Ha 3asBKY
O PEruCTpaliii XYAOXKECTBEHHOTO IIPOU3BEACHUS —
AByMepHOTO m3obpaxenus: «HepaBHuil Bxoa B pail»
(«A Recent Entrance to Paradise> ), koTopoe, kKak 6b140
yKa3aHO B 3asBKe OT 3 HOsI6pst 2018 T., «OBIAO ABTOHOM-
HO CO3AQHO KOMIIBIOT€PHBIM AATOPUTMOM, 3aITyIeHHBIM
Ha KommbioTepe>. C. Taaep cTpeMuacs 3apeructpupo-
BaTh 9TO CreHePHPOBAHHOE KOMITBIOTEPOM IpOM3Be-
AeHHe B KadecTBe paborsl 3a aBTOpcTBOoM «Creativity
Machine>». 1 BaoBs USCO cocaaroch Ha CTaryT, B co-
OTBETCTBUH C KOTOPBHIM <IIPOU3BEACHHE AOAKHO OBITH
CO3AQHO YEAOBEKOM>, & TAKOKe YKa3aA0, 4To «Tarep A0A-
JKeH AUDO IIPEeAOCTABUTh AOKA3aTEABCTBA TOTO, YTO IIPO-
U3BEACHHE SIBASETCS NPOAYKTOM aBTOPCTBA YEAOBEKa,
AN60 y6eAUTH BeAOMCTBO OTOHUTHU OT BeKOBOM HMPAKTUKU
B 0bAacTH aBTOpCKOro mpasa. OH He CAeAAA HU TOTO, HH
Apyroro». B kasectBe o6ocHoBaHus mosunmn USCO
TAKoKe COCAAACS Ha CYAOHBIe IIperieAeHThI, HAuMHasI C Ca-
MOTO paHHero M3 M3BECTHBIX — peleHHs BepxoBHoro
Cyaa CIITA N 18 or 17 mapTa 1884 r. mo ucky Aurorpa-
puueckoit xommanun bappoy-Askaiiac mporus CapoHu
(Burrow-Giles Lithographic Co. v. Sarony), B KoTOpoM
ompeaeAeH UMeHHO pororpad B KadecTBe aBTOpa pador,
CO3AQHHBIX IPH IOMOIIM (OTOKAMEphl, M 3aKAHIMUBAS
60Aee O3AHNUMH, B KOTOPbIX TaK>Ke TOBOPUTCS 06 aBTOP-
CTBe KaK OOBEKTHBHOM BBIPAKEHHI YEAOBEKOM CBOEIO
TBOPYECTBA M CBOMX HACH:
* aero Masep npotus Illteitna (Mazer v. Stein)
1954 r. (Aa>Ke IIPH MCTIOAB30BAHUU B KOMMEPYECKHX
IIeASIX B IIPOAABAEMBIX ACKOPATHBHbIX H3ACAUSIX
ykpautenuit Abpaxama Meiizepa 3oabp IlTeitn 6614
00513aH YKa3bIBaTh ABTOPCTBO STOTO XYAOKHHUKA,
HCIIOAB30BATh 3TOT AEKOP TOABKO C pa3pelIeHHs II0-
CA€AHETO M BHIIIAQYUBATD BOSHAIPAKAEHHE ABTOPY);
* aeno Toapmreitn nporus Kaaupopuuu (Goldstein
v. California) 1973 r. (BHe 3aBHCHMOCTH OT XyAO-
JKeCTBEHHOM LIeHHOCTH AIOOble aBTOPCKIe PaboTh
ITOAAEXKAT IIPAaBOBOM OXpaHe, B TOM YHCAE IIOPHO-
rpadpudeckue ¢oro Measuna l'oapmrerina, KoTOpbIe
B COOTBETCTBHUH C IIepBoii nonpaskoii K Koncrury-
riuu CIITA, rapanTHpyomeit CBOOOAY CAOBA U TIpec-
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CBI, He MOT'YT OBITb LIeH3YPHPOBAHBI 1 IIPEACTABAS-

10T 06011 BBICOKOE HCKYCCTBO);

* aeno Dabppea ipotus Jmkpod (Eldred v. Asherof)
2003 1. (0 cpokax AefiCTBUS ABTOPCKUX IPaB Ha
npousseperns B coorsercTun ¢ DMCA — Digital
Millennium Copyright Act 1998 1.).

DblAM YIIOMSIHYTBI M IIPELIEACHTHI HIDKeCTOSIIUX
cyaoB CIHIA: B wactHOcTH, IlocTanoBAeHHE AeBsiTO-
ro OKpyxHoro cyaa 1997 r. mo aeay Urantia Found.
v. Kristen Maaherra, B kOTOpoM pa3bscHEHO: YTOOBI
KHHUT, «aBTOPOM KOTOPOIl SIBASIIOTCSI HeYeAOBedeCKe
AYXOBHBIE CYII|eCTBa>, 3alIUIIAAACh ABTOPCKUM [IPABOM,
OHa AOAKHA OBITh COCTABAEHA I€AOBEKOM, OTOOPABIIIM
U YIIOPSIAOYMBIINM TaKHe OTKPOBEHHS, IIOTOMY UTO <«3a-
KOHBI 00 aBTOPCKOM IIpaBe OBIAM IIPEAHA3HAYEHBI AAS
3aI0UTbI He TBOPEHHil G0XKeCTBEHHBIX CymecTB> (a Ato-
aeit). He ocraaoch 6e3 BHUMAHHSA 1 AeAO 06 «06e3bsHbIX
ceadu>» (Naruto v. Slater) 2018 r.: ykasano, 4To 06e3bs-
Ha He MOXXET 3aperucTpPUpOBaTh ABTOPCKOE IMPaBO Ha
$oTo, cAeranHOe eil ¢ moMompio kamepsl. B peae Kelley
v. Chicago Park Dist. 2011 r. ycTaHOBA€HO, 4TO <«>KUBOM
Cap>» He MOXKET OBITb aBTOPOM: <yIIPaBAEHHE CaAOM —
9TO IIOAHOCTBIO YeAOBeUeCKOe HAuMHAHHe». B aeae
Satava v. Lowry 2003 . cAeAaH BBIBOA O TOM, UTO MeAY-
3bl He 3aIIUIIeHbl ABTOPCKHUM IIPABOM, TaK KaK «<BIIEPBbIe
CO3AQHBI IPHPOAOT, SIBASIFOTCSI OOIIMIM HACAEAMEM TEAO-
BEUECTBA, M HU OAMH XYAOXKHHK He MOXXET MCIIOAb30BaTh
3aKoH 00 aBTOPCKOM IIpaBe, YTOOBI IIOMENIATh APYTHUM
usobpaxarp ux>. Takum obpasom, o mueHuno USCO,
ABTOPCTBO MIMEHHO I€AOBEKA SIBASIETCSI OCHOBOIIOAATAIO-
I¥IM SAEMEHTOM 3aLIUThI aBTOPCKUX 1pas [ 10].

TeM He MeHee HeAb3sI OTPHUIIATh $pakT: HocuTean M
y>Ke 3aHSAU IPOYHOE MECTO B COBPEMEHHOM KYABTYpe
B CAMBIX Pa3HBIX BUAAX TBOPYECTBA — KaK B IIUPPOBOM
IPOCTPAHCTBE, TaK U B peasbHOM Mupe. M cefiyac peus
HAET AQXKe He O CTyAeHTe U3 MOCKBbI, KOTOPBI 3aIUTHA
AHIIAOM, HaIIUCAHHBIH ¢ momMombio Heitpocern ChatGPT
[11]. Topoit o6pexrsr ¢ MU-cocraBasomeii oLeHHBa-
IOTCSI B HECKOABKO Pa3 AOPOXKe PE3YABTATOB IMTOAHOCTBIO
IeAOBEUECKOTO TBOPYECTBA, A CIIOPbI 06 06beKTaX aBTOP-
CKHX IIPaB, IIPU CO3AAHUH KOTOPBIX AIOAH HCIIOAb30BAAH
texuoAroruu VI, paccMaTpuBaroTcs: Ha PasHBIX yPOBHSX:
OT BHYTPUKOPIIOPATUBHOTO AO CYAOB Pa3AMYHBIX HH-
craunui. B 01<T516pe 2018 r. B Hblo-PIopKe Ha ayKIJUOHe
Christie’s 3a 432,5 Tbic. Aooarapos CIIIA 6biaa mpopaHa
kaprtuHa «Iloprper damona Besamu», cospaHHas mpu
nomorru MI: aAropuT™ MalnHHOTO 06YUeHHs ITOA 9TH
3apaun ObIA paspaboTaH XyAOXKHHKAMH M YYEHBIMH W3
¢panrmysckoro o6bseaunenus Obvious. AAs cospaHms
noprpera 4aeHst Obvious MCIIOAB30BaAM IeHepaTUB-
HO-cocTsizaTeapHyo cetb (GAN), cocrosmyro us AByX
HeJpoceTell, B pe3yAbTaTe <«COCTSI3aTEABHOIO TBOpYe-
CTBa>» KOTOPBIX U MosiBHACA moprper [12]. TIpo6aema
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YCTaHOBAEHMS aBTOPCTBA B TAaKOM CAydYae 3aKAIOUAETCS
B TOM, 4TO HEBO3MOXXHO OAHO3HAYHO OIPEACAMTD aB-
topa moprpera: Men I'yadeanroy, paspaborumk GAN?
Corpyaunx Facebook Cymur YunTaAa, KOTOPBIH BHEA-
puA 6a30Bblit Kop GAN? XyAOKHUK M IPOrPAMMUCT U3
Crandopackoro yausepcurera Po66u Bappar, xotopsiit
MOAUPUIIUPOBaAA KOA UMHTAABL 1 CHAOAUA €ro (Ao TOTO,
KaK 3TOT KOA 6bIA HCTIOAB30BAH IIPH CO3AAHMH [IOPTPETa)
OTKpbITOM AntjeHsuest? Mian kommanus Obvious, ncrmoas-
3oBaBIIas Kop bappara aad co3paHms xapTuHBI? A Kak
HACYeT TOTO, YTO CyW|eCTBYeT (MAM JKUA paHee) OpHUTH-
HaAbHDIH (OAAMHHBIIN) XYAOKHUK, YbH PAGOTDI UCTIOAD-
30BAANCH AASL OOydeHus aaropuTmal Bosmukaer u ¢u-
HAHCOBBIF BOIIPOC: AOAKHBI AM 6biam uaensr Obvious
OTIpeAeAUTDb HeKui roHopap Aas Bappara? Ao cyaa atoT
criop He pomea. Y3HaB o toprax Christie’s, Bappar npea-
IPHHSAA MEPhl AASL 3AIUTBI CBOEIO KOAQ, HA HMCIIOAB3O-
BaHHe KOTOPOTO OH paHee AAA pa3pelleHHe apT-TpyIle
Obvious, moTpe6osas ykasars i camoro bappara B kave-
CTBe aBTOpa MOAOTHA (yke IOCAE TOTO, KAK €0 MOAEAD
6biaa nosanmcTBoBana). Ha uro B Obvious Bospasuam:
«MBbI ckopee cuuTaeM, 4TO aBTOPCKOE IPAaBO IPHHAAAE-
KUT AATOPUTMY, CO3AABIIEMY KapTHHY> [ 13].

Heab3st He OCTAaHOBUTBCS Ha CYAeOHBIX CIIOpax IIO-
CAGAHHX MeCSIeB, CBA3aHHBIX C UPPOBBIMHU ACTIEKTaMU
aBropcTBa. B suBape 2023 r. aMepuKaHCKas KOMITAaHHS —
BAapeser; ¢porocrokoB Getty Images, inc. obparmaacs
B Brrcoxmit cyp AoHAOHA c MCKOM K $paHITy3cKoH upme
Stability Al, inc. B cB3H ¢ HapyIlIeHHeM aBTOPCKHX IIPaB
[14]. 3arem 3 deBpaas 2023 1. OHa 06PATHAACH C UCKOM
k kommanuu Stability AL inc. [15] 8 CIIA (OxpysxHoit
cya CIIIA B mTate AeaaBap) Mo GakTy HE3aKOHHOTO HC-
TIOAB30BAHUS MHMAAMOHOB HM3o6paxenuit (¢pororpadumii)
1 He3aKOHHOTO HCIIOAb30BAaHUS, 0e3 paspemreHus «o0y-
YeHMs>» Ha 9THX GOTO CBOETO TeHepaTopa U300pakeHNU
C HCKyccTBeHHBIM HHTeArekTOM Stable Diffusion, uro Te-
IIepb CO3AA€T IPOOAEMBI C ABTOPAMU U300 PKEHNUI B CHAY
HapyUIEHNs! X UCKAIOYUTEABHbIX T1paB [ 16]. B oduimann-
HoM 3asBaeHuM Getty Images ykasamo: «Getty Images
CUHMTAET, YTO MCKYCCTBEHHBII HHTEAASKT MOXKET CTUMYAH-
posath TBOpueckue HaumHanus. CooTsercTBeHHO Getty
Images mpeasoCTaBHAA AHMIICH3HH BeAyIMM HOBAaTOpaM
B 00AACTU TEXHOAOTHI AASI LIEA€H, CBSI3aHHBIX C OOyYeHH-
€M CHCTeM HCKYCCTBEHHOTO MHTEAAEKTa, C CODAIOACHIEM
AMYHBIX TIPaB U IIPaB HHTEAAEKTYAABHOMN COOCTBEHHOCTH.
Stability Al He 3ampammBasa Takyio auneHsuro y Getty
Images, a BMecTO 3TOro, Kak Mbl IIOAATaeM, PelIAA IIPO-
HIHOPUPOBATh SKM3HECIIOCOOHBIE BAapHAHTHI AMIIEH3H-
POBAaHUS M AABHIOIO IIPABOBYIO 3AIUTY, IPECAEAYS] CBOU
cob6CTBeHHbIE KOMMepYecKue HHTepechl» [17].

3 Hos16ps1 2022 1. B Okpyxuoit cyp Can-Ppannucko
(CIIIA) 6bIA MOAQH MCK OT MMEHH HEOIPEACACHHOTO
kpyra autj (skureaeit Maaunoiica u Kaanpopuuu, my6au-

KOBABILVX AMIIH3HOHHbIE MATEPHAABI, ABTOPCKHUE IIPaBa
Ha KOTOpBIe IPHHAAAEKAT MM, IO KpaiHell Mepe, B OA-
HoM penosuTopun GitHub 1o opHOI#T 13 IIpeAAOKeHHBIX
avnensuii: MIT License; GNU General Public License
Bepcuu 3.0; GNU Affero General Public License Bepcuu
3.0; BSD; aunensun Apache 2.0 K KOAAEKTHBHBIM OTBET-
wukam: kopriopanusv GitHub, inc. (Aeaasap), Microsoft
Corporation (BamuHITOH) U rpyIie IOPUAMYECKHX AL,
npunapaexamux OpenAl (Aeaasap) [18]. 22 Hos6ps
2022 r. aHAAOTHYHBIN UCK B TOT Xe CyA OBIA ITOAQH OT
nmenu xuteaeit Aitpaxo u Kapoanns: [19]. Ipymma ame-
PHIKAHCKHX IOPUCTOB BO raase ¢ MaTsio Barrepuxowm (-
careAeM, AMBANHEPOM, THUIOIPadoM, IPOrpPaMMHICTOM
¥ IOPHCTOM) TIOAATAIOT HE3AKOHHBIMU AEHCTBHS KOMIIa-
Hun Microsoft, Beimycrusieit B nrose 2022 I. IpOrpamMm-
o1t popykt GitHub Copilot, paboTaromuit Ha cucreme
N Codex, cospaunoit OpenAl u AuIleH3HpOBaHHOMN
Microsoft. Coraacto 3asBaenmio OpenAl, Codex 06y-
YAACS Ha «AECSTKAX MUAAMOHAX OOIIEAOCTYIIHBIX Pero-
suTopHeB> [20], XoT4 HUKakuX aTpubynuit 06 9TOM He
YKa3aHO, B 4eM, [10 MHEHHUIO 3asBUTEACH, I COCTOHUT CyTh
HeAOOPOCOBECTHOTO HMCIIOAB30BAHUSI COAEPXKMMOTO pe-
[O3UTOpHEeB — OOBEKTOB ABTOPCKUX IIpaB. AaHHbIe Cy-
AeOHbIe IIPOLIeCCHI IIPOAOAXKAIOTCS IO CEFT ACHb.

Eime 0AHA MHMIMATHBHAS IPYTINa IOPUCTOB (M CHOBa
BoO raase ¢ Moarbio Barreprkom) mopasa KOAAKTUBHbII
FICK OT NMeHH Tpex ucTLoB-xyAoxkHuL (Capsl AHAEpCEH,
Keaan MaxKepnan u Kapast Oprus) x Stability Al (Be-
auxobpuranus), DeviantArt u Midjourney (o6e xomra-
HuM — u3 Aeaasapa, CIIIA) 3a HCTIOAb3OBaHUE MU yoKe
ymomsieyToro redeparopa Stable Diffusion ¢ IH-cocras-
ASIIOIIeH — MHCTPYMEHTA AASL CO3AQHISI KOAAQXKEN, KOTO-
PbIfl HapyIIaeT IpaBa XYAOXKHUKOB, IIOCKOABKY COAEPIKHUT
HECaHKIJMOHUPOBAHHbIE KOIIMH MUAAMOHOB U, BO3BMO3KHO,
MHAAMAPAOB H300PAKEHMI, 3AlIMIEHHbIX aBTOPCKUM
[paBoM. OTH KOIIMH OBIAM CAGAQHBI 6€3 BEAOMA U COTAQ-
cust xyaokHukoB [21]. Koneunbie n3obpaxenus myTem
«MaTeMaTu4ecKoi AUPPy3un> MOAYIAIOT U3 < TPEeHHpPO-
BOYHBIX> (Ha CaMOM A€A€ — OPUIMHAABHBIX IPOH3Be-
AGHMIt XyAOXKHHKOB) KOTHit 06ydaromux usobpaxenmuit,
a mocemy crocobnocTs Stable Diffusion HaBoAHUTD pBI-
HOK IPAKTUYECKH HEOTPAHHIEHHBIM KOAMYECTBOM H30-
OpasKeHHI, HAPYIIAIOIMX ABTOPCKIIE [IPaBa, HAHECET, II0
MHEHUIO 3asIBUTEAel], HeOOPaTHMBIH yIepO PBHIHKY HC-
KYCCTBA M XyAOXKHHKOB, PellleH s 10 MCKy IIOKa HeT.

Y xwuraickoro Tencent B cBoe BpeMsl IIOAyYH-
AOCb, HAOOOPOT, BAMUTUTH IpaBa Ha HOBOCTHOM pe-
aus, crenepuposannsiit M. Mcx x Shanghai Yingxun
Technology Company 6blA IIOAQH TEXHOAOIMYECKUM
ruranToM Tencent — pa3pabOTYMKOM IIPOIPAMMBL AAS
ABTOMATHYECKOTO HAIIHCAHUS HOBOCTEH I0A HAa3BaHUEM
«Dreamwriter>». Ilporpamma reHepupyer HOBOCTHbBIE
Mmarepuaabl ¢ 2015 r.,, a 20 aBrycra 2018 r. «Hamucaaa»
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(QUHAHCOBBIN OTYET, BKAIOUAIOMUIT B Ce0sI IIaHXANCKHI
HHAEKC 32 TOT AeHb M MHGOPMALHMIO [0 0OMEeHy BaAo-
TbI U PUHAHCOBBIM oTOKaM. Kak 6140 cKazaHO B camMoit
crarbe Ha cante Tencent Securities, «the article was
automatically written by Tencent Robot Dreamwriter.
B urore «Hapoansiit cyp paiiona Illsapwxonp Hamb-
IIaHp 3asBMA, 9TO OTBeTdYMK, kommanus Shanghai
Yingxun Technology Company, Hapymmaa aBropckie
npasa Tencent u AOAXHA HeCTH TPaXAAHCKYIO OTBET-
CTBeHHOCTb» [22], mpucyaus k Bbmaare 1500 roaneit
(216 aoasapos CIIIA) 3a sKOHOMHYECKHe YOBITKHA
U B KauecTBe KOMIIEHCALJMM HapylIeHHbIX mpaB. OTMe-
UM (M 3TO HEMAAOBaXKHO), UTO BHIrOAOTIpUOGpeTaTesemM
B AQHHOM AeAe SIBASIAACH KOMITAaHUSI — BAaAeAel] poboTa,
CreHepUpPOBaBIIEro KOHTEHT.

A 8 peBpaas 2023 r. OBIAO BHIHECEHO ellje OAHO HH-
TepecHOe pelleHHe B PaMKaX IIPABOOTHONIEHUH B UG-
POBOM IIPOCTPAHCTBe: O 3allUTe peaabHoro bpenpa (To-
BapHOTO 3HAKa) B MeTaBceAeHHO. [1op MeTaBceAeHHOM
MOHUMAIOT « (TUIOTETHYECKYI0) CpeAy BUPTYaAbHOM pe-
AABHOCTH, B KOTOPOH IIOAB30BAaTEAU B3aUMOACHCTBYIOT
C aBaTapaMH APYT APyTa U CBOMM OKPY>XXeHHEM C ddpek-
TOM IOTPY>KEeHHMs, YTO IIO3UIJMOHUPYETCS KaK pacIIHpe-
HHe HAU 3aMeHa ceTu HTepHeT, BceMupHO# mayTHHBI,
COLMaAbHBIX ceTeil>» [23]. B aToM mpocrpancTBe nud-
POBOM XyAOKHUK Mbaiicon PoTmuAbp U «pasMecTHA>»
¢ororpaduu 100 cymok 3anmarenroBaHHON Hermes mo-
Aean cyMoK Birkin, mOKpITHIX « 1 POBBIM MEXOM>>, Ha-
3BaB CreHepUpPOBAHHBIIN 1 IPHUCBOEHHBII TaKUM 06pa3oM
Opena «Metabirkins». PoTmuabp yTBepskAaA, 4TO OH He
AeAaeT IopAeAbHbIe cyMku Birkin, a cospaer — ¢ ucroas-
30BaHHEM ITMPPOBLIX HHCTPYMEHTOB — IIPOU3BEACHUS
HCKYCCTBA, H300pakaromue BOOOpaskaeMble, TOKPHITHIE
MexoM cymku Birkin, mprudeM ToxeHH3UPYsI AAHHbIE H30-
OpaxkeHms: «TOT $paKT, UTO 51 IPOAAIO IIPOUBBEACHISI HC-
KycCTBa, co3paHHble ¢ moMompbio NFT, He MeHseT Toro
dakra, uTo 37O UCKyccTBO» [24]. B aBrycre 2022 r. atH
cymxu (TOuHee, (aKT HCIOAB3OBAHHS 3aMATEHTOBAH-
HOI1 QOPMBI CyMOK M TOBApHOTro 3Haka Birkin) u craan
npeaMeroM cysebnoro cmopa. Oxpyxksoit cyp CIIA
IOxnoro okpyra Hoio-Hopxa (U.S. District Court for
the Southern District of New York’s) yaoBaeTBOpHA HCK
Hermeés k coszaarearo Metabirkins NFT Moiicony Por-
muabay (Mason Rothschild), npucyans xommnencanuio
B pasMepe 133 TBICSIH AOAAAPOB 3a HapylIeHHe IIPaB Ha
TOBApHBIF 3HAK, BBEACHHE B 3a0AyKACHIEe U HapyLIeHHe,
HasbIBaeMOe <«KHOepCKBOTTHHI>», KOTOPOe BKAIOYaeT
B ce0s1 HeAOOPOCOBECTHYIO PETHCTPALIMIO HAY HCIIOAB30-
BaHMe TOBApPHOTO 3HaKa 6penaa [25].

HaxoHerr, 3HaKOBBIM B ITPaBOIPUMEHUTEABHOM IIPaK-
THKe B oTHOIeHuH M1-aBTOpCcTBa MOXKHO CUMTATD Kekic
xyaoxuubl Kpucruner Kamranosoii, aBTopckue mpa-
Ba KOTOPOit Ha KOMUKC «3aps paccera» (Zarya of the
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Dawn) 6blAU 3aperucTpupoBaHbl BIOpo MO aBTOPCKUM
npasam CIIA (USCO) 1S centabps 2022 1., opHAKoO
21 ¢espass 2023 r. USO HampaBHAO IIPEACTABUTEAIO
KamraHoBoit moBTopHOe muchMo ¢ MH$OpMalueit 06
M3MEeHEeHHHU MPEAbIAYIIEro pelleHs, YKa3aB, YTO pelle-
HHe MOAAEXKHT NePecMOTPY B CHAY HAAMYUS HEOXPAHS-
eMBIX aBTOPCKUM IIPAaBOM dacTeil paboTsL. Tak, B 3asBke
XYAOKHHUIBI paboTa ObIAQ IIOMMEHOBAHA KaK «KOMHKC>
(comic book), copepkamuit 18 cTpanmuL, 0AHA U3 KOTO-
PBIX SIBASETCS OOAOXKKOM, Ha Hell H300paskeHa AeBYIIKA,
yKasaHo HasBanue paborbi (Zarya of the Dawn) u caoBa
«Kashtanova» and «Midjourney>». OpHako B 3asiBKe
He PaCKpPBIBAAOCD, YTO aBTOP UCIIOAB30BAAA UCKYCCTBEH-
HBIIT HHTEAAEKT AAST CO3AQHIS KAKOH-AH60 JacTu paboTs],
B cBsa3u ¢ yeM USCO caeAaA0 BBIBOA O TOM, YTO CAOBO
Midjourney Ha 06A0OXKe He CBHAETEABCTBYeT 00 OTKa3e
KammraHoBoit oT aBTOpCTBA B OTHOIIEHHUH KAKOH-ANOO U3
qacreit paborsl. Boaee mosauue uccaeposanus USCO,
a TaKKe MHChMO MPEACTaBUTEAS] XYAOXKHUIBI oT 21 Ho-
s16pst 2022 I. CBUAETEABCTBYIOT 00 HUCIIOAB30BaHHU IIPU
co3pannu pabotst TexHosoruun MM Midjourney. ITpun-
uunbl paboTsl 310l TexHoAornu (c ofpasuamu) TakKe
omucansl B muceMe USCO, npu stom bropo mpumao
K cAepyiomeMy BbIBoAy: «IIpomecc m MHCTpPyMeEHTSI,
C MOMOIIBIK KOTOPHIX IOAB30BATEAD Midjourney TIOAY-
4aeT H300paXKeHHe, MAKCHMAABHO YAOBAETBOPSIOIiee
€ro 3aIpoCy, OTAMYAIOTCS OT HPOLIECCA CO3AAHMSA XYAOXK-
HMKOM, THucareseM MAu ¢ororpadpom. Kak ormeuasocs
BbIIIIE, B OTBET HA IIEPBOHAYAABHBIN 3aIIPOC IIOAb30BATEAS
HHCTPYMEHT FeHepUpYeT YeThIpe Pa3AMYHBIX H300parxe-
HUS Ha OCHOBe o0ydaromux AaHHbIX Midjourney. ITocae
3TOrO AOTIOAHHUTEAbHbIE TOACKA3KH, TIPMEHEHHBIE K OA-
HOMY M3 9THX HAaYaAbHBIX M300pa’KeHMUH, MOTYT IOBAH-
ATb Ha MOCACAYIOIIHE H300PaXKeHHsT; IIPOLIECC CO3AAHIS
He KOHTPOAHMPYeTCS IIOAb30BaTeAeM, IOCKOABKY HeBO3-
MOXKHO 3apaHee IPeACKa3arh, 9To co3pactT Midjourney>.
ITosromy USCO mpuimao x BBIBOAY, YTO M300paskeHus,
copepxkampecss B pabore KamraHoBoM, He SIBASIOTCS
OPHMI'MHAABHBIMU aBTOPCKMMHU IPOU3BEACHHAMH, 3allld-
IeHHBIMH aBTOPCKHUM IIpaBoM: «Bropo He 6Gyper peru-
CTPHUpPOBATh IIPOM3BEACHHUS, CO3AAHHbBIC MAIIMHON HAM
IPOCTHIM MEXAaHUIECKHM IPOLIECCOM, KOTOPBIi paboTaer
CAYYaHBIM 00Pa30M HAM aBTOMATHYECKHU 03 KaKOro-Au-
00 TBOPYECKOTO BKAAAA HAU BMEIIATEABCTBA CO CTOPOHbI
aBTOpa-4eAoBeKa>. I XOTS XYAOKHHUIIA yTBEPIKAAET, YTO
«<PYKOBOAMAQ» CTPYKTYPOH U COAEPIKAHHEM KAKAOTO
H300paXkeHHs, IPOIiecC, OnucaHHbil B mucbMe Kamra-
HOBOM, AaeT IHOHATH, 4To uMeHHO Midjourney, a ne
KamraHoBa, co3a2Aa «TPaAULHOHHbBIE 9AEMEHTHI ABTOP-
cTBa» B M306paxeHMsX. 11 BHOBb, ONUPasICh Ha IIePBBI
IpeneAeHT B cdepe 3amurhbl aBTOpckux mpas (Burrow-
Giles Lithographic Co. v. Sarony), ¢ y4etom Toro, uro
Midjourney reHepupyer n300pakeHHsI HeIpeACKasye-
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MbIM 0o6pasom, moabsoBarean Midjourney He sBAstoTCs
«aBTOPaMU>» H300PAKEHHI, CO3AABAEMBIX C IOMOIIBIO
TEXHOAOTMH B II€ASX 3alIMTHI aBTOPCKHUX IIPaB, a caMa
9Ta IporpaMMa He MOXET IPeTeHAOBaTh Ha aBTOPCTBO
B CHAY TOTO, YTO OHa He siBAsieTcs yeaoBekoM, USCO an-
HYAMPOBAAO paHee IIPUHATOE pelleHHe O PeruCTPALUH
aBTOpckux mpas KamraHOBOM Ha Bech KOMHKC «3aps
paccBerax»: «Ecau 051 Bropo 3HaA0 nH$OpMALHIO, IIpeao-
CTaBAEHHYIO ceftdac r-xoit KamraHoBo#t, OHO ObI Cy3HAO
KPYT IpPeTeH3UH, NCKAIOUUB MAaTePHAADB], CreHepHPOBaH-
HbI€ C IIOMOII[bIO TeXHOAOTHHU MCKYCCTBEHHOT'O HHTEAACK-
Ta. B cBeTe HOBOI HHPOpMaruu BepoMcTBO aHHYAHpYeET
IpeAbIAYINYIO perucrpanuio B coorBercTuu ¢ 37 C.ER,
§ 201.7(c)(4) u 3ameHHT ee HOBOI1 perucTpanueii, OxBa-
THIBAOIeHl IIePBOHAYAABHOE ABTOPCTBO, KOTOPOE T-Ka
KamranoBa BHecAa B 3Ty paboTy, a UMEHHO B “TeKCT’
U “oT60p”, coraacoBaHue U KOMIIOHOBKY TEKCTa, CO3AQH-
HOT'O aBTOPOM, M XYAOXKECTBEHHOT'O IIPOU3BEACHHS, CO3-
AAQHHOTO HCKYCCTBEHHBIM MHTEAAEKTOM>. ITOCKOABKY
3TU MAaTE€PUAABI COAEPIKAT IPEUMYILleCTBEHHO TeKCTOBBIH
MaTepuaA, OHH OYAyT IepeperucTpUPOBaHbI KaK HEOITy-
OAMKOBaHHOE AMTepaTypHOe IpousBeseHue. V3 HOBOI
PETHCTPAIUK OAHO3HAYHO OYAET HCKAIOYEHO <«XYAOXKe-
CTBEHHOE IIPOU3BEACHHE, CO3AAHHOE HCKYCCTBEHHBIM
HHTEAAEKTOM>; TaloKe OYAeT YKa3aHO, YTO OTMeHa ObIAd
BBI3BaHA HEBO3MOXXHOCTBIO MCKAIOUHTDH HeUeAOBeUecKoe
aBTOPCTBO, copepsKamieecst B pabore»' [26].

C y4eToM y4acTHUBIINXCS CAy4aeB HOCTYIIACHHUS 3asi-
BOK Ha BbIAQYY CBHAETEABCTB 00 aBTOPCTBe paboT, B CO3-
AQHUHU KOTOPBIX IpUHMUMaA yaactue MM, 16 mapTa 2023 1.
Bropo asropckux mpas Bubanorexu Konrpecca CIIA
(United States Copyright Office, USCO) omy6aunkosaso
PykoBOACTBO IIO perHCTpaIMi aBTOPCKUX IIPaB B OTHO-
IIeHUH PabOT, COAEPIKAILNX MATEPUAABI, CreHepUPOBaH-
ubte IU [27]. AokymeHT nMeeT cTaryc «3asBAeHHE O T10-
AUTHKE> U pa3pabOTaH C [JEABI0 «Pa3bsCHUTH IPAKTUKY
[IPOBEPKU U PETHCTPALIMU IPOUSBEACHH, COACPIKALIUX
MaTepHaAbl, CO3AAHHBIE C HCIIOAb30BAHUEM TEXHOAOTUH
NI >. B Hacrosimee BpeMs B caydae paboT, CO3AAHHBIX
C UCIIOAB30BaHHEM UCKyccTBeHHOTo uHTeAasekTa, USCO
IPU3HAET TOABKO TEXHHYECKHe ACIIeKThl, KOTOPbIe OBIAH
CO3AQHBI YeAOBEKOM. TO ecTb ecAM YeAOBEK CO3AABAA AA-
FOPHUTMBI, & UCKYCCTBEHHBI HUHTEAACKT AHIIb IOCACAOBA-
TEABHO BBIITOAHSIA 9TH AATOPHTMbI AASL CO3AQHIS PaOOTHI,
TO aBTOPCTBO IIPHHAAASKHT Y€AOBEKY, KOTOPBII HAIIUCAA
aaroputmbl. OAHAKO, €CAM HCKYCCTBEHHBIH HHTEAAEKT
OBIA 3aIIPOrPAMMHPOBAH C UCIIOAB30BAHIEM MHOXECTBA
Pa3AMYHBIX AATOPUTMOB H AATaCETOB, KOTOpbIe He MOTYT
OBITH CBSI3AHBI C KAKUM-ANO0 KOHKPETHBIM YeAOBEKOM, TO
BOIIPOC aBTOPCKOTO IIpaBa Ha TaKyio paboTy CTaHOBHUTCS

! Bce npueeneHHble B o63c1u.e UMTATHI ABAAIOTCSA NepeBoaOM aBTO-

pa HACTOAWEN CTaThK € aHrmickoro yacteit oteeta USCO.

ropaspo 6oaee caoxusiM. USCO Taroke oTMedaer, 4TO
B CAydYae HCIIOAb30BAHMS HCKYCCTBEHHOTO HMHTEAAEKTA
B CO3AQHMH IIPOM3BEACHHUH aBTOPCKAS 3aIUTA MOXET
NPHHAAACKATD KOMY-TO HMHOMY, HaIlpUMep AMIIAM HAH
KOMITAHHSIM, KOTOpPbIe BAAACIOT IIPaBaMH HA HCIIOAb30Ba-
HHe AATOPUTMOB HMAU AQTACETOB, MCIIOAb3yeMbIX B IIPO-
Ljecce CO3AAHUSI paboTBL.

U (Tounee, Te, KTO PasAeASIIOT TOYKY 3peHHS
o ToM, uTo M MOXeT caMOCTOSTeABHO CO3AATH TBOP-
Yeckuil 06BEKT) Bce aKTHBHEE IIBITAETCS Pa3MBITh KOH-
LIeNTYaAbHYI0 KOHCTAHTY B KAAQCCHYECKOH IapapurMe
BOCIIPUSITUSL MCTOYHHMKA TBOPYECTBA: MHOTHME aBTOPDI
yKe He Pa3sACASIOT TPAAHMIIHOHHBIA ITOAXOA, B COOTBET-
CTBUM C KOTOPBIM aBTOPOM IIPOU3BEACHHUIT MOXET OBITH
HCKAIOYHTEABHO 4eAOBeK. «JICKycCTBeHHBINI MHTEAAEKT
MOXXET Cepbe3HBIM 00pPa3oM M3MEHHTb CUCTEMY aBTOP-
ckoro mpasa», — mumer A.C. Aprenumit [28, c. 76].
W mpomecc co3paHMs OODBEKTOB HHTEAAEKTYAABHOM
COOCTBEHHOCTH MCKYCCTBEHHBIM HHTEAAEKTOM OH IIPeA-
AaraeT Ha3bIBaTb MO-HOBOMY — <«TeHepalus IpOou3Be-
AEHHIT HayKH, AUTePaTyPHhl K HCKYCCTBA 1 KOMIIOHEHTOB
mporpaMM AAst OBM>», KOTOPBIA HAAAEXKUT 3aKPENUTDh
Ha 3aKOHOAaTeAbHOM yposHe [28, c. 79-80]. A V. Uye-
Ba IIUIIET O TOTOBHOCTH (AKTHUECKON U IOPHUAMYECKOM
6a3s! k mpusHanmio 3a 1M aBropckux nmpas: «B ycaoBmsix
COBPEMEHHOI'0 Pa3BUTHS MHPOBOM CYAeOHOI IIPaKTHKH
CaMbIM IPAaBUABHBIM pelleHueM OyAeT IIPU3HATD HAAUYKe
HCKAIOUHTEABHBIX IIPAB Ha PE3YABTAT HHTEAACKTYaAbHOM
AESTeAbHOCTH, CIeHepPHUPOBAHHBIA C MHCIOAb30BAHHEM
HCKYCCTBEHHOTO MHTEAAEKTA, 33 PaspabOTIMKOM COOT-
BETCTBYIOIETO UCKYCCTBEHHOTO MHTeAAeKTa> [29]. Oa-
HAKO, KaK BUAHO M3 aHAAN3a MEKAYHAPOAHOM ITPaBOIPH-
MEHUTEAbHOH IPAKTHKH, HA CETOAHSIIIHHUI AHb MBI AO
CHX IIOp MMeeM TOABKO ABA IIPElieACHTA NPU3HAHMA aB-
TopcTBa 3a 1, Ha TeppUTOpHH TOABKO ABYX TOCYAQPCTB:
Dreamwriter — B cTarbe Tencent B aeae 2018 r. (Kurait)
1 DABUS — B kauectse uzo6perareas (FOAP). Opnako
IpaBONPHMEHHUTEAbHAS IIPAKTHKa B oTHomeHuun DABUS
3a mpepeaamu IOAP cBHAETEABCTBYeT O HECOCTOSATEAD-
HOCTH pelleHHs IIaTeHTHOI'O BEAOMCTBA AAHHOM CTPAHbI
U HEIIPHSITUH MHPOBBIM COOOIIeCTBOM HAAEACHHS ABTOP-
crBom M. TToaaraem, AaHHASI TEHAEHIIUS AOAYKHA COXpa-
HUTHCS. Boaee Toro, xk ucnoarzosannio M otHOCsSTCS
Bce Ooaee HacropoxeHHO. K mprmepy, ¢ yueroMm Hapy-
mennit B obaact GDPR, koTopsie oTMeueHsI B pabore
neitpocetn ¢ U1 — ChatGPT (oT oTcyTcTBHs mpose-
POK BO3pacTa MOAb30BaTeAell A0 IPOOAEM C yTeuKamu
AQHHbIX, BBISBAGHHBIX B Mapre 2023 TI.) eBpomeiickue
CTPaHbI CTAAM 3alpemaTh UCIIOAb30BAHUE AAHHOM HeH-
poceru. Ilepsoit crpaHoii, 3ampeTHBIIEH HCIOAB30Ba-
Hre ChatGPT amepukanckoit kommannu OpenAl, crasa
Wraana. OpuipaAbHOe 3aBACHHIE BEAOMCTBA 110 3aIUTe
nepcoHasbHbIX AanHBIX (Garante per la protezione dei
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dati personali) orry6AnkoBaHO Ha ero HHTEpHET-pecypce
[30]. Kpome Toro, 30 mapra 2023 r. mpesupent CAIDP
Mapx Poren6epr, coocuoBareas Apple Crus Bosmix,
renepaabsblil poupektop SpaceX, Tesla u Twitter Iaon
Mack, renepaabHblit aupekrop Stability AT Omap Mocrak
u eme noytu 2000 HepaBHOAYIIHBIX AIOACH (no COCTOSI-
uuto Ha 31 MapTa 2023 I.) MOAIMCAAH OTKPBITOE IUCHMO
c TpeboBanneM, uTo6s1 OpenAl i ApyTHe HCCACAOBATEAH
WM nprocTaHOBHAY PabOTy Ha IIeCTh MeCSIL|eB: ITO Bpe-
MsI HY>KHO AASL 00CY>KACHIMS 9TUKH. « MBI IpU3bIBaeM Bce
Aa60PaTOPUK HCKYCCTBEHHOTO MHTEAAEKTA HEMEAAEHHO
NPUOCTAHOBUTDH IO KpalHeN Mepe Ha IIeCTb MeCALeB
obyueHIe CHCTeMaM UCKYCCTBEHHOTO HHTEAAEKTa, boAee
momubiM, 4eM GPT-45, — ropopurcs B muchme [31].

TakuMm 006pa3oM, HeCMOTPSI Ha 3HAYUTEAbHOE KOAH-
4eCTBO SKEAAIONIMX HAUTH IPU3HAKY aBTOPCTBA B PE3yAb-
TaTax reHepatusHoi paboTs: VIV u npusHarh HOCHTeAel
WM aBTOpaMu, Ha CETOAHSIIHHN ACHb MEXAYHApOAHAsS
IPaBONPHMEHUTEABHAS TIPAKTUKA (32 eAMHMYHBIMH UC-
KAIOUEHUSMH) TIPHAEPXKHBAETCS TPAAMLMOHHBIX MOHS-
THI B BOIIPOCAX aBTOPCTBA. B cAyuasx cospaHus mpous-
BEACHHI C HCIIOAB30BAaHUEM HCKYCCTBEHHOTO HHTEAASKTA
HeO0OXOAUMO IIPeXKAe BCEro BbIIBUTD YeAOBEUECKOe TBOP-
4ecTBO. Bce, YTO CKOMIIMAMPOBAHO MAM CreHepHUpOBa-
HO MAIIIMHOM, TBOPYECTBOM He SIBASIETCS U SIBASTBCS He
MoxeT. IIpy 3TOM CTONT IOMHHTB, YTO PACCMOTPEHHbIE
BAPUAHTHI peleHus: Bompoca 06 asTopcrBe MM 6biAM
c$OPMHPOBAHbI B PA3HBIX IIPABOBBIX CUCTEMAX M AOCTa-
TOYHO CyOBEKTHBHBI, XOTsI Obl B TAyOHMHe MOHMMaHUSI
TeMH, KTO UX BHIHOCHA, 4TO ecTh M.
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Kadeppa

O Kageppe FOHECKO
No ABTOPCKOMY NMPABY, CMEXHBIM,
KYnbTYPHbIM U UHPOPMALMOHHBIM
npasam HNY «Beicuas

LWKOJIA 9 KOHOMUKUN»

MexpyHapopHbii HayyHo-obpasosatenbHbii LeHTp «Kadpeapa FOHECKO no as-
TOPCKOMY NPABY, CMEXHbIM, KyNbTYPHBIM M MHGOPMALMOHHLIM NPaBamy» (cokpa-
wenHo — «Kadbeapa FKOHECKO HMY BLUD») cospan pewernem YueHoro coseta
HY BLU3 B oktbpe 2020 r. B cooteetctenn ¢ Cornawennem mexay FOHECKO
1 HaupoHanbHbIM MCCneaoBaTenbCkMM yHMBepcuTeToM «Bhicwias wkona skoHo-
mukm» (HUY BLUS) ot 7 aerycta 2020 r.

Ceoto nctopuio Lentp sepet ot Kadenpb FOHECKO no astopckomy npasy
1 APYIMM MPABAM MHTENNEKTYANbHOM COBCTBEHHOCTH, CO3AAHHOM NO MHULMATHBE
MocrosHHoro npepcraeutens Poceuiickon Pepepaumm npu FOHECKO & 1993 -
1998 rr., YpessbiuaitHoro u [MonHomouroro nocna PO gokropa topuanieckmx Hayk
npodeccopa M.A. Penotoea. Cornawenne o cozpanmn Kadpeapsl FOHECKO Ha
6a3se MHcTuTyTa MexayHapopHoro npasa U skoHomukn Mmenn A.C. Tpuboegosa
(MMN3, Hbive — Mockosckuit yHusepcutet umenn A.C. [puboegosa) 6bino nog-
nucaro 12 uions 1998 r. B 2009 r. Kadegpa no cornacosanuio ¢ Cekpetapmatom
IOHECKO 6bina nepepucnoumposaHa B Beiciuyto wWKony SKOHOMUKM.

Kadenpa IOHECKO sBnsietcs Hay4Ho-06pa30oBaTENbHBLIM CTPYKTYPHbIM MOZ -
pasgenervem HY BLL3. OpHoBpeMeHHO OHO BXOAMT BO BCEMMPHYIO CETb Ka-
beap tOHECKO & cootsetctaun c Mporpammoit UNITWIN/UNESCO Chairs,
yupexaeHHow no pewenunio 26-i ceccun leHepansHon koHpepeHumn KOHECKO
B 1991 r. s paA3BUTUS MEXYHUBEPCUTETCKOTO COTPYAHMYECTBA HA MMOBANbHOM,
MEXPEr1oHanbHOM, PETMOHANIBHOM W CyBPETMOHAIBHOM YPOBHSIX MO OTAENbHBIM
HaNPaBREHUSM 06PA30BAHMS, HAYKM, KyNbTypbl M KOMMyHWKaumK. [1porpamma
UNITWIN/UNESCO Chairs obbeaunHser B HacToswee spems 6onee 830 ka-
denp 1 20 cneunanmamposarHbix kadeapanbHbix ceter B 110 cTtpaHax.

Bo sBcem mupe kadpeppsl KOHECKO, peiicteys B myxe akaaeMU4ecKoi comnu-
ACPHOCTH, CTUMYTIMPYIOT NPOLLECC POPMUPOBAHMS KPEMKMX U YCTOMUMBBIX CBSI3EN
Mexay BY3OMM M OKOBEMMYECKMMM YUPEXAEHWSIMMU, NPABUTENBCTBAMM, MECTHBbI-
MM BNACTAMM, NPEANPUHMMATENBCKMMM KPYTAMM, FPAKAAHCKMM OBLLECTBOM M T.4.
OcHosononaraowmm npuHupmnom nporpammel UNITWIN/UNESCO Chairs ss-
NSIeTC MOMHOLEHHOE M PUBHOMPABHOE MAPTHEPCTBO YHUBEPCMTETOB, KOTOPbIE
yepes kapeapsl IOHECKO mHuummpytoT 1 peanusytor B ee paMKax pasimyHbie
NPOEKTHI, YBAXAS YHMBEPCUTETCKYIO OBTOHOMMIO M AKAZEMMUYecKyto cBobogy.

Kagpenpa IOHECKO HMY BLL3 cneunanusmpyetcs B 06nactM aBTopckoro
NPABA M CMEXHbIX NPAB, KYNbTYPHbIX U MHPOPMALWMOHHBIX NPAB, BKIOYAS Npa-
BOBOE PEryMpoBaHne KMBepnpoCTPAHCTBA, TEXHOMOMMM MCKYCCTBEHHOTO MHTEN -
nexkTa u TpaHcrymanunsma. HestensHocts Kadenpsl ocyuiectsnsertcs B coTpya-
HUYecTBe C cooTBeTcTByloWMMKM noppaspeneHmsmn Cekpetapuara FOHECKO,
B ocobeHHocTn ¢ CekTopom KynbTypbl U CEKTOPOM MHPOPMALWM 1 KOMMYHMKA -
umn, ¢ Mucturytom FOHECKO no mHpopmaumoHHbiM TexHonormsim B obpasosa-
HuK, a Takxe ¢ Komuceneit Poceurckoin Pepepaupu no genam KOHECKO.

PasHocTopoHnHss uccnepoBatenbckasi, 0BpPA3OBATENLHAS, MPOCBETUTENb-
CKasl, 30KOHOMPOEKTHAS, KOHCYNbTALMOHHAS M SKCrepTHas aeatensHocTs Kaden-
pbl KOHECKO B cdepax ceobopbl TBopuectsa U cBob0abl BHIPAXEHWS MHEHMH,
NPABOBbIX M STUYECKMX ACMEKTOB MHPOPMALMOHHOTO MAOPANM3MA, PA3BUTHS MH-
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$OPMALIMOHHOTO OBLLECTBA, MHOTONA3bIYMS B KUOEPNPOCTPAHCTBE, NPEOAOEHMS
UMPPOBOrO HEPABEHCTBA, TEXHONOIMMIA TPAHCTYMAHM3MA, BIMSHMS UCKYCCTBEH-
HOTO MHTENNEKTA HA MHCTUTYThbl NPaBa U obLiecTeeHHoe passuTie TpebyeT cTa-
BUNIbHOTO GYHKLMOHMPOBAHMS OTKPLITOM AMCKYCCMOHHOM MAOWAAKM st obMeHa
MHEHMSIMM, OBCYXOEHUS MAEH, NEePEAYuM 1 NOMYNAPUIALIM SHAHMIA.

C 1999 r. Kadenpa KOHECKO Bbinyckaer exxeKkBapTanibHbIM HAy4HO-QHAMUTH-
yeckuit xypHan «Tpyasl no uHTennekTyansHom cobeteerHocti» (Works on Intellectual
Property, www.fis.hse.ru). ¥ ero ucrokos crosnu Takue BblaQKOLMECS POCCHIACKME
npaeosegsl, kak M.J1. baunno, M.M. borycnasckwit, 2.1. Taspunos, B.A. Josop-
ues, A.l. Ceprees, M.A. Pegotos 1 ux sapybexHsie konnern Mihaly Ficsor (WIPO,
CEECA, CITIP), Adolf Ditz (Max Planck Institute for Innovation and Competition), Peter
Maggs (lllinois University), Kaarle Nordenstreng (University of Tampere) u ap.

XKypHan ny6nukyeT HayuHble CTATbU M AHANUTUYECKME MATEPUAbI, PELIEH-
3MM HO KHWUTK, SKCMEPTHBIE MHEHMS MO LUMPOKOMY KPYry NpaBOBbIX Npobrem uH-
TENNEKTYANbHOM COBCTBEHHOCTH U COBPEMEHHON MHPOPMALMOHHOM SKOCUCTEMBI.
B uncne tem, npuBnekatoLwmx BHUIMAHME GBTOPOB M YMTATENEM XyPHANA, — OKTY-
arnbHble NPOBIeMbl ABTOPCKOTO MPABA M CMEXHbIX MPAB, NPABO MHTENNEKTYAslb-
HOM COBCTBEHHOCTU B YCNOBMAX LMPPOBM3ALMM, KYIIBTYPHBIE M MHPOPMALMOH-
Hble NPABA B KOHTEKCTe KoHBeHLMI 1 pekomeraaunin KOHECKO, npaea yenoseka
B UMPPOBYIO 3MOXY, NPABOBOE PEryNMPOBAHUE KMBEPNPOCTPAHCTBA, MACCOBBIX
KOMMYHUKALMH, LMPPOBLIX NIATHOPM M SKOCUCTEM, TEXHONOTUM MCKYCCTBEHHOTO
MHTENNEKTA M TPAHCTYMAHM3MA.

XKypran sbinyckaetcs Ha ocHosanuu Cornawenuns mexay KOHECKO u HAY
BLUD 06 yupexpetmn Kapeppsl KOHECKO no astopckoMmy npasy, cMEXHBIM,
KYJbTYPHBIM U MHPOPMAUMoHHbIM npasam. Bxoaut ¢ 2014 r. B [Nepeyerb peueHan-
PYEMBIX HOYYHBIX U3AAHMH, B KOTOPbIX AOMXKHbI GbiTb OMYGIMKOBAHBI OCHOBHBIE HA -
Y4HbIE PE3YNLTAThl AUCCEPTALMI HO COUCKOHME YYEHOM CTEMNEHW KAHAMAATA HAYK,
HO COMCKAHME y4eHoM cTenenu poktopa Hayk (Mepedens BAK npu Muno6prHayku
Poccuu). Kypran exoput B Poccuitckuit muaekc HayuHoro umtuposarus (PUHL).
Ceexuit HoMep M apxus XypHana goctynHbl Ha caifte Kadegpsl KOHECKO:
https:/ /hse.ru/unesco/tis, a Takxe Ha cTpanuue xypHana https:/ /tis.hse.ru/.

Kadeapa FOHECKO HUY «Bbicuas wkona sKOHOMUKM» BbIMYCKOET TAKXE
€XeMECsUYHbIN MHPOPMALMOHHBINA BlonneTeHb «Cpenas, KoTopblii becnnaTtHo pac-
ChINIAETCS B S1EKTPOHHOM BUAe no noanucke. bionnetens copepxut Mudopmaumio
O BCTYNAIOWMX B CMITy HOPMATMBHBIX MPABOBbLIX GKTAX, O MPOEKTAX HOBbIX 30KO-
HOB, YKO30B M MOCTOHOBIEHMH, O MPeLeeHTHbIX CyAebHbIX peLleHusX, o npo-

WeALWMX U NPEACTOSLLMX HAYUYHbIX KOHPEPeHUMsX, CEMUHAPaX, GOPYMaXx U T.4.

Kontaktel Kadegps KOHECKO HNY BLU3:

109028, Mockea, b. Tpexcesitutensckuit nep., 3, kab. 436;
ten./dakc +7(495) 772-95-90 * 23017;
www.hse.ru/unesco/

tis@hse.ru
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Cultural and Information Rights

UNEeSCO o ristunivesiy

Chair

The International Scientific and Educational Center “UNESCO Chair on Copyright,
Related, Cultural and Information Rights” (abbreviated as “UNESCO Chair of
the NRU HSE”) was built by the decision of the Academic Council of the NRU
HSE in October 2020 under the Agreement between UNESCO and the National
Research University “Higher School of Economics” (NRU HSE) dated August 7,
2020.

The Center traces its history back to the UNESCO Chair on Copyright and
Other Intellectual Property Rights, established by initiative of the Permanent
Representative of the Russian Federation to UNESCO in 1993-1998, Ambassador
Extraordinary and Plenipotentiary of the Russian Federation, Doctor of Law,
Professor M. A. Fedotov. The agreement on the organization of the UNESCO
Chair based on the Institute of International Law and Economics. A.S. Griboyedov
(IMPE, now — Moscow University named after A.S. Griboyedov) was signed on
June 12, 1998. In 2009, the Chair, in agreement with the UNESCO Secretariat,
was relocated to the Higher School of Economics.

The UNESCO Chair is a scientific and educational structural subdivision of the
National Research University Higher School of Economics. It participates in the
worldwide network of UNESCO Chairs Program called UNITWIN. The program
works based on the decision of the 26th session of the General Conference of
UNESCO in 1991. The program focuses on inter-university cooperation at the
global and regional levels of education, science, culture, and communication. The
UNITWIN/UNESCO Chairs program currently unites more than 830 Chairs and
20 specialized chair networks in 110 countries.

All over the world, UNESCO Chairs, acting in the spirit of academic solidarity,
stimulate sustainable ties between universities and institutions, governments, local
authorities, business circles, civil society, etc. The fundamental principle of the
UNITWIN/UNESCO Chairs Program is an equal partnership of universities,
which, through the UNESCO Chairs, initiate and implement various projects within
its framework, respecting university autonomy and academic freedom.

The HSE UNESCO Chair specializes in copyright, related rights, and cultural
and information laws, including the legal regulation of cyberspace, artificial
intelligence technologies, and transhumanism. The Chair cooperates with the
relevant divisions of the UNESCO Secretariat, particularly the Sector of Culture
and Information and Communication. The Chair cooperates with the UNESCO
Institute for Information Technologies in Education and the Commission of the
Russian Federation for UNESCO.

UNESCO Chair realizes versatile research, education, consulting, and expert
activities in the field of freedom of creativity and freedom of expression, legal and
ethical aspects of information pluralism. The Chair works on the progress of the
informational society and multilingualism in cyberspace. Chair toils on overcoming
the digital divide, transhumanism technologies, and the impact of artificial
intelligence on social and legal institutions. All this requires the stable functioning
of an open discussion platform for the exchange of opinions, discussion of ideas,
transfer, and knowledge popularization.
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Since 1999, the UNESCO Chair has published a quarterly scientific and
analytical magazine named Works on Intellectual Property (www.fis.hse.ru). lts
origins were such prominent Russian jurists as I.L. Bachilo, M.M. Boguslavsky,
E.P. Gavrilov, V.A. Dozortsev, A.P. Sergeev, M.A. Fedotov, and their foreign
colleagues Mihaly Ficsor (WIPO, CEECA, CITIP), Adolf Ditz (Max Planck
Institute for Innovation and Competition), Peter Maggs (lllinois University), Kaarle
Nordenstreng (University of Tampere) and others.

The journal publishes scientific articles and analytics, book reviews, and expert
opinions on a wide range of IP problems and the modern information ecosystem.
Among the topics that attract the attention of the authors and readers of the journal
are topical issues of copyright and related rights, intellectual property rights in
the context of digitalization, and cultural and information rights in the context of
UNESCO conventions and recommendations. The list embraces human rights in
the digital age, legal regulation of cyberspace, mass communications, digital
platforms and ecosystems, artificial intelligence technologies, and transhumanism.

The journal published based on the Agreement between UNESCO and the
National Research University Higher School of Economics since 2014. The journal
presented in the List of peer-reviewed scientific publications publishing the main
scientific results of dissertations for the degree of Candidate of Science for the
degree of Doctor of Science (the List of Higher Attestation Commission under the
Ministry of Education and Science of Russia). The journal is on the Russian Science
Citation Index (RSCI).

The latest issue and archive of the journal are on the website of the UNESCO
Chair: https:/ /hse.ru/unesco/tis; and on the magazine web page https:/ /tis.hse.ru/.

The UNESCO Chair of the National Research University “Higher School of
Economics” also publishes a monthly newspaper called “Sreda”, distributed free
of charge in electronic form by subscription. The Bulletin contains information about
normative legal acts coming into force, drafts of new laws, decrees and resolutions,
precedent judicial decisions, past and upcoming scientific conferences, seminars,
forums, etc.

Contacts of the UNESCO Chair at HSE University:
109028, Moscow, B. Trekhsvyatitelsky per., 3, room. 436;
tel./fax +7(495) 772-95-90 * 23017;

website: www.hse.ru/unesco/

e-mail: tis@hse.ru

116 KADELOPA IOHECKO HWY BLUS



