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YFONNOBHO-MPABOBOE OBECMEYEHUE MH®OPMALIMOHHOM
BE3ONMACHOCTU YMHOIO TOPOJA KAK OBbEKTA KU
CRIMINAL LAW PROVISION OF INFORMATION SECURITY

OF A SMART CITY AS AN OBJECT OF ClI

AnHa KoHcrantnHosHa XKAPOBA

MHuctutyT rocynapctea m npasa PAH, Mocksa, Poceuiickas
Depepauus,
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Mudopmauus ob astope

AK. Xaposa — crapumit HayyHeii cotpyanmk MITT PAH,
accoumnmposatHbii uned Kapeapsl KOHECKO no astop-
CKOMY MpPaBY, CMEXHBIM, KYNbTYPHbIM M MHOPMALMOHHBIM
npasam HAY BLUS, poktop topuanyeckux Hayk, AOLEHT

AnHotaums. HapyleHmne GyHKUMOHMPOBAHMS SKOCHCTEMbI
YMHOTO rOpOAicl MOXET NPUBECTU K 3HAUMTENBHBIM HEraTHB-
HbIM MOCNEACTBMSIM, HAMPUMEP K OCTAHOBKE XM3HW ropoad
MM BCEX MPOMBILLNIEHHBIX NPeanpuat1it. MHpopMmaumoHHbie
CHCTEMBI YMHOTO FOPOJA SBAISIOTCS BECbMA MPUBIEKATENBHOM
Liesbio ANst 3M10YMbILLIEHHWUKOB M BCe Yalle NOABEPratoTcs
PA3MYHBIM KOMMbIOTEPHBIM aTakaMm. [TpecTynneHus npotms
YCTOM4MBOCTU PYHKLMOHUPOBAHMS YMHOTO rOpOAd Kak
06BEKTA KPUTUHECKOM MHPOPMALIMOHHOM MHPPACTPYKTY I
(KMM) HaHocsT cyluecTseHHbIM Bpea MHTepecam rocyaap-
CTBA, FOPOXAH 1 ymHoro ropoaa kak KMW. B Hactosiwee
BPeMsi 3TOM Npobneme He yaenseTcs AOMKHOTO BHUMAHMS,
HECMOTPst Ha GOPMMPOBAHME KUHCTUTYTA OTBETCTBEHHOCTH
30 MPeCTyNNeHMs NPOTUB MHPOPMALMOHHON BezonacHocTH
KW u undopmauym, obpabatsisaemoit 8 KUM».

MHOOPMALMA. TOCYOAPCTBO. MPABA YEJTOBEKA

B cratbe nposepneH KpUMMHONOrMYECKMHM aHANKS
NPECTYMHOCTU B ChepPe KOMMbIOTEPHOM MHPOPMALMM 30
nepuog ¢ 2017-ro no 2022 r. MpepcTasneHa cratneTmka
KOMMbIOTEPHBIX ATAK HA YMHbIH ropog 3a 2021 r. v nepsyto
nonoeuHy 2022-ro 1 CTATUCTHKA NPUBNEYEHHBIX K OTBET-
CTBEHHOCTM WL, 30 COBEPLUEHNE KOMMBIOTEPHBIX ATAK.
MpOoaHANU3MPOBAHBI HETATHUBHbIE COLMANbHBIE SIBEHMS,
CBSI3AHHbBIE C MPECTYMNEHUSIMM NPOTUB GE30NACHOCTH
WM YCTOMUYUBOCTU PYHKLMOHUPOBAHMUS YMHOTO rOpOad
kak obvekta KMM. AHanus ctatctiku npreneyeHms
K OTBETCTBEHHOCTM MWL, 30 COBEPLUEHHbIE MPECTYMIEHMS,
npepycmotpenHsie ct. 274.1 YK P®D, nossonser 3aknio-
4KTb, 4TO HAMBObLIEE YMCNO NPECTYMNEHNUH, CBA3AHHBIX
¢ npuunnermnem speaa KU PO, cosepluatotes rpynnoit
JUL, NO NPEeABAPUTENIBHOMY CTOBOPY, MM OPTraHU30BAHHOM
rPYNNOM, UK NIULIOM C MCMONb3OBAHWUEM CBOErO CilyXeb-
Horo nonoxenus (4. 4 ct. 274.1 YK PO). Mpueneyenme
K oTBeTcTBEHHOCTU 1Mo 4. 5 cT. 274.1 YK P® He ocywecr-
gnsnocs 8 2021 r. u 8 nepsoit nonosuxe 2022 r.,, 3 yero
MOXHO CAENATb BLIBOJ, YTO, HECMOTPSI HO CIIOXHYIO CUTY -
aumio B Mupe, ataku Ha KU PD He npusoamnm K TXKUM
NOCNEACTBUSIM.

Knioyesbie criosa: yMHbIN ropog, nHpopmaumuorHas 6eso-
nacHocts, KMW, npectynnenus, yqasasuMocTu, nporpamm-
Hoe obecneyenue
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Abstract. Disruption of the functioning of the smart city eco-
system can lead to significant negative consequences, for
example, to the shutdown of the city or all industrial enter-
prises. Smart city information systems are a very attractive
target for intruders and are increasingly exposed to various
computer attacks. Crimes against the sustainability of a
smart city as a critical information infrastructure (Cll) cause
significant harm to the interests of the state, the citizen, and
the smart city as a Cll. Currently, this problem is not given
due attention, despite the formation of the “institute of re-
sponsibility for crimes against the information security of the
Cll and information processed in the CII".

The article provides a criminological analysis of crime in
the field of computer information for the period from 2017 to
2022. The statistics of computer attacks on a smart city for the
period of 2021 and the first half of 2022, and the persons
brought to responsibility for committing computer attacks are
presented. The negative social phenomena associated with
crime against the security and sustainability of the functioning
of the Cll of a smart city are analyzed. Analysis of statistics on
bringing persons to responsibility for crimes committed under
art. 274.1 of the Criminal Code of the Russian Federation, al-
lows us to conclude that the largest number of crimes related to
causing harm to the Cll of the Russian Federation are commit-
ted by a group of persons by prior agreement or by an orga-
nized group, or by a person using his official position (Part 4 of
Article 274.1 of the Criminal Code of the Russian Federation).
Prosecution under Part 5 of Article 274.1 of the Criminal Code
of the Russian Federation was not carried outin 2021 and in
the first half of 2022, from which it can be concluded that,
despite the difficult situation in the world, attacks on the ClI of
the Russian Federation did not lead to serious consequences.

Keywords: Smart city, information security, Cll, crimes,
vulnerabilities, software
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BBEOEHWE

C KaXXABIM TOAOM PACTeT YHCAO KOMIIBIOTEPHBIX aTakK Ha
Pa3AMYHbIE ABTOMATU3MPOBAHHBIE CHCTEMbI YIIPaBACHHU
(ACY), nrdopmarmoHHbIe HHPPACTPYKTYPBL, B TOM UHC-
A€ U Ha MHPPACTPYKTyphl ropopa. B 2022 r. umcao xoM-
nproTepHbIX arak B Poccun Ha ACY yBeawmarnaocs Ha 80%,
TaKOKe BRIPOCAO KOAMYIECTBO IIeACBBIX KOMITBIOTEPHBIX aTaK
Ha ITPOMBIIIACHHBIE IIPeATIpusTHA B Poccu, B OCHOBHOM
IyTeM IIPOHUKHOBEHNUS M3 MHTEPHETa BPEAOHOCHbIX IIPO-
rpamm (MX AOASL COCTABASIET OKOAO 75% ), yBEAMUAUCH PU-
CKH 9KCTIAYaTAIUH YA3BUMOCTel HyAeBoro AHs (32 2022 T.
BBABAGHO X PEKOpAHOe Koamdectso) [1]. Hosble Tex-
HOAOTHH, C OAHOM CTOPOHBI, BXOAST B YHCAO APaiiBepOB
IPECTYIHOCTH, & C APYTOil CTOPOHBI, IBASIFOTCS. HHCTPY-
MeHTOM OOpBOBI C Hell U ee IIPOPHAAKTHKIL

Puicxu ocymmecTBACHUS KOMITBIOTEPHBIX aTaK COMPO-
BOXXAQIOT UHPOPMAIIMOHHbIE TEXHOAOTHU C MOMEHTA UX
cospanus. OAHAKO B 3aBUCHMOCTH OT BAXXHOCTH OTPACAH,
B KOTOPOH QYHKIIHOHUPYeT HHPOPMAIMOHHAS TEXHOAO-
TS, TIOCAGACTBUS KOMIIBIOTEPHOM aTaKM Ha Hee MOTYT
IPUBECTH K PA3AMYHBIM KPHUTHIECKUM CUTYAIIHIM.

HeobxopumocTp obecrieueHust 6€30IMaCHOCTH KpH-
THYecKoit nHopMaruonHHO uHPpacTpykTyps (KHI)
P®, ee ycTOMYMBOCTH K IIPOBOAUMBIM KOMIIbIOTEPHBIM
arakaMm IoTpe6oBasa GOPMUPOBAHMS MHCTUTYTA OTBET-
CTBEHHOCTH 3a COBEpIIeHHbIe NPEeCTYIASHHS HPOTHB
uapopmanuonHoi 6esomacnoctu KU u nadopmariun,
obpabarsiBaemoit B K. AaHHBI MHCTUTYT YrOAOB-
HOHM OTBETCTBEHHOCTH HadaA GOPMHPOBATHCS YCAOBHO
B2017-2018 rr.

B 2017 r. B YK P® (depeparbHBIM 3aKOHOM OT
26 moas 2017 . No 194-®3 [2] BBepena cr. 274.1
YK PO — nenpaBomepHoe BospeiictBue Ha K PO.
KpuMuHaAu3anus AesHUM, OTBETCTBEHHOCTb 32 KOTO-
poie mpeaycmorpena cr. 274.1 YK PO, mampasaena Ha
OXpaHy OTHOIIEHWI B cdepe obecriedeHMs yCTONYH-
Boctu ¢ynxuuonuposanus KM PO, ncrmosp3oBanus

! YassumocTb HYNEeBOro AHa — 3TO KOMMbIOTEPHAA ATAKA,

M HANpAaBNeHHAA HA Ya3BMMOCTb NPOTrPAMMHOIo OseCI‘IeHeHMH,

KOTOPAs HEU3BECTHA €ro MOCTABLUMKAM MM GHTUBUPYCHBIM MPO-
rpamMMam. 3noyMmbilneHHKK 3ameyaeT yassmumocTs 1O go Toro,
KOK Npon3soauTent ee obHapyxu, GbICTPO CO3AAET SKCMNOMUT

1 UCMONb3YeT ero ANsi NPOHUKHOBEHMS. Takue aTaku ¢ 6onbLIoK
BEPOSATHOCTLIO YBEHUAIOTCS YCMEXOM. DTO AeNdeT ys3BMMOCTH
HYNEBOTO AHSI CEPbE3HOM YrpO30i 6e30MacHOCTH.

INFORMATION. STATE. HUMAN RIGHTS



TPYObl MO MHTENNEKTYAJIbBHOM COBCTBEHHOCTU Tom 47 #4 2023

10

KOMITBIOTEpHOHN MHpOpManuH, coaepxamerica B KM,
IIPOTHBOAEHCTBHUS KOMIIbIOTepHBIM aTakaM Ha KM, T.e.
obecrievenus uHPopMarMoHHON OesomacHocTn KM
YTOAOBHO-IIPABOBBIMH CPEACTBAMH.

B 2018 r. Bcrymua B cuay QepepasbHbli
«O 6esomacHOCTH KPUTHIECKOI HHPOPMAIIMOHHON HH-
dpacrpykrypst Poccuiickoit ®epeparuu>» [3] (aasee —
®3 «O 6esonmacnoctn KW » ), koTopsiit opmupyer
FOCYAAPCTBEHHYIO CHCTEMy OOHApy>KeHHS, IIPeAyIIpesK-
AEHUS M AMKBUAQAITMHU TTOCAEACTBUM KOMIIbIOTEPHBIX aTaK
Ha nH$OpMaIMOHHbIe pecypchl PO, a Taxoke onpeaeaser
cdeps! pyrxnuonuposanus K.

Ddopmupyromasics
HopM B chepe KM Poccmiickoit Pepepanum Hampas-
A€HA HA CO3AAHHE MOAEAU ITPAaBOMEPHOTO ITOBEAECHHS
YYaCTHHMKOB OOIIeCTBEHHBIX OTHOIIEHuU# B 14 obaacTsx
(3ApaBoOXpaHeHHe, HayKa, TPAHCIIOPT, CBS3b, SHepreTh-
Ka, FOCYAAPCTBEHHAs PerHCTPALHs IIPAB Ha HEABIDKHMOE

3aKOH

CHUCTEMa  YIrOAOBHO-IIPAaBOBBIX

HMYILECTBO H CAEAKH C HEM, 6aHKOBCKasl cdpepa U HHbIe
cdeppl PUHAHCOBOTO PHIHKA, TOIIAUBHO-3HEPreTUYeCKUI
KOMIIAEKC, ATOMHAsl 9HEePreTHKa, OOOpPOHHAs, paKeT-
HO-KOCMHYeCKasi, IOPHOAOOBIBAIOIIAs, MeTAAAypIHde-
CKas M XMMUYecKas IPOMBIIIACHHOCTb) ¥ YCTAaHABAUBA-
eT BHABI HAKA3aHHUI U HHbIE MePBl YTOAOBHO-IIPABOBOIO
XapakTepa 3a MpoBeAeHHe KOMIIbIOTepHBIX aTak Ha K.

HecmoTpsa Ha QpOpMHPYIOIIYIOCSA CHCTEMY YTOAOB-
HO-TIPAaBOBOM OXPaHbI HHTEPECOB TOCYAAPCTBA, obmje-
cTBa, rpaxkpaH B cpepe KM, moxa ocrarorcst HepenreH-
HbIMU IpobaeMa obecrnedenus samumennoctu K,
obpabaTpiBaeMO¥t B Hell HHGOPMALMH, & TAKKe IpobaeMa
OXpaHbI HHTEPECOB, IIPaB i CBOOOA FOPOXKAHUHA, TIOAB3Y-
IOL[erocst KHPPACTPYKTYPOH YMHOTO TOPOAA KaK 0OBeK-
ta KMH.

IIpoTuBOAEHICTBHE IPECTYIIACHHUAM B cdepe uHPOp-
ManmoHHoR 6e3omacHoctr KM Tpebyer moaroToBKu
OpraHM3alMOHHO-YIIPABACHYECKOH IIPAaBOBOM OCHOBBI
IPOTUBOAEICTBHS 9TOMY BHAY IPECTYIHOCTH [4].

LIESIM KOMIMbIOTEPHOM ATAKM

B coorserctBum ¢ 4. 4 cr. 2. 3 «O 6e3omacHOCTH
KM >» moa KOMIIBIOTEPHOH aTaKOH ITOHUMAETCS <«Ie-
ACHAIIPAaBAGHHOE BO3ACHCTBHE NPOTPAMMHBIX U (uan)
[IPOrpaMMHO-AIIIAPATHEIX CPEACTB Ha OOBEKTHI KpH-
THYeCKON MHYOPMAITMOHHON HHPPACTPYKTYPHI, CETH
9AEKTPOCBSI3H, HCIIOAb3yeMble AASI OPTaHHM3AIUH B3aHMO-
AEHICTBUSL TAKUX O06BEKTOB, B IIEASX HapylieHus U (HAK)
MpeKpaneHus uX $yHKIHOHUPOBAHHS U (MAM) CO3AAHUS
yrpo3sl 6e30IacHOCTH 06pabaTpiBaeMOi TAKUMU 0ObeK-
TaMU UHYOPMALTUH >,

OcymecTBAGHHE KOMIIBIOTEPHO! aTaKH IO3BOASIET
3AOYMBIIIACHHHKY, HAXOASICh AAAEKO OT MHQOPMAIIHOH-
HOM MHPPACTPYKTYPbL, IPEOAOAEBATH TOCYAAPCTBEHHbIE

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

TPaHHUIB], COBEPUIATh IIPECTYNACHHMS, OCTaBasCh IpU
9TOM QaKTHYECKU AaHOHMMHBIM. AAS IPUBAEYEHHUS AUIIA
K OTBETCTBEHHOCTH HEOOXOAMMO BBISBUTh HCTOYHUK
aTaky, HO mpobAeMa aTpUOYLHU KOMITBIOTEPHOM aTaKH
CAOKHQ, 9TO NPHU3HAHO BceMu rocypapersamu [S]. Kpo-
Me TOTO, 3A0YMBIIIACHHHIK HMeeT IPeHMYIIeCTBO IIepe
AWITAMH, OCYIIeCTBASIONUMH 3aIIUTY HHPOPMAIHOHHOM
MHPPACTPYKTYPBI, TOCKOABKY €My AOCTaTOYHO HaNTU
TOABKO OAHY YA3BUMOCTb MH(OPMAIIMOHHON CHCTEMBI
(B mA€aAE — YA3BUMOCTD HYAEBOTO AHSI) AAS OpTraHH3a-
ITMM KOMIIbIOTEPHOM aTaKH.

KomnproTepHast aTraka MOXeT OCYIeCTBAATHCS IO-
CPeACTBOM «3aKAAAOK>» B IMPOTPAMMHOM HAHM aImapar-
HOM HMHQPOPMAIMOHHOM TEXHOAOTHH, BPEAOHOCHOTO
IIPOrpaMMHOTO ofecriedeHns U ys3BUMOcTeil [6]. 3a0-
YMbINIAGHHHK, OCYIIeCTBAsSS KOMIIBIOTEPHYIO aTaKy Ha
o6pext KV, MoXXeT IIpecAeAOBaTb CAEAYIOIIHE IIEAH:

1) M3MeHeHHUe 1}eAOCTHOCTH M AOCTOBEPHOCTH AQH-
HbIX, 0bpadarsiBaembrx B KI1;

2) Hapymenwue ycroiausoctu KU u kon$uaeHm-
AABHOCTHU AQHHBDIX;

3) ynnuroxenne KNM.

Cucremarusanys pasAUYHBIX YIPO3 M PHCKOB HH-
$OPMAIIIOHHBIX TeXHOAOTHH, B TOM YHCA€ CBSI3aHHBIX
C HaAM4MeM ys3BHUMOCTeH, BeaeTcss DepepasbHON CAYX-
60i1 TexHUIECKOTO U 3KcropTHOrO KoHTpoast (DCTIK)
Poccun. Kak ormeuaer OCTOK PP, me BceM puckam
U yTpo3aM MOXeT ObITh AQHA OII€HKA, YTO He OTMEHseT
He0OXOAUMOCTH UX IpeAOTBpameHus. Tak, B caydae oT-
CyTCTBUSI «y 0bAapaTeAs] HHPOPMALIUH HAH OIEPaTopa
PE3YABTATOB OLieHKU pUCKoB (ymep6a) BO3MOXKHbIE He-
TaTHBHBIE ITOCAEACTBHSI OT PEeaAU3aluy yrpo3 Gesomac-
HOCTH MUHQOPMAIMU MOTYT OIPEAEAAThCS KaK Ha OCHOBE
9KCIIEPTHOM OIeHKH CIIITMAAMCTOB, IIPOBOASIIIX OLjeH-
Ky yrpo3 6e3omacHOCTH HHPOPMAIINH, TAK H HA OCHOBE
MHPOPMALIUH, ITPEACTABASIEMON IPOPUABHBIMU ITOAPA3-
AEAEHMSIME FIAML CIIELIHAAMCTaMU obAapaTeAst HHPOpPMa-
LMK UAM oTiepatopa> [7].

Bonpoc oljeHKkH pUCKOB M YyIpo3 TakXkKe BaKeH AAS
obecneueHnss MHGOPMALHIOHHON 0€30IIACHOCTU YMHO-
IO TOPOAQ, MOCKOABKY YMHBIH TOPOA — 9TO KpyIHas
ABTOMATH3MPOBAHHAs SKOCHcTeMa [8], 06beAnHsIomas
MHO>XeCTBO MHPOPMAIIMOHHBIX CUCTEM M3 PasHbIX cep,
9aCTh U3 KOTOPBIX OTHOCUTCS K o6bexkTam KU B coor-
BerctBun ¢ O3 «O 6esomacHoctu KM ». Hexotopsle
uHGOpPMalMOHHbIe CHCTEMbl YMHOTO TOPOAQ, HallpuMep
00'beKThI KHAUIIHO-KOMMyHaAbHOTO X03stiicTBa (JKKX),
He oTHeceHbI K o6bexTamM K. OpHAaKO BhIBepAeHHE U3
CTpOsi AI000#1 MHPOPMALMOHHOM CHCTEMBI, BXOASIIEN
B 9KOCHCTEMY YMHOTO TOPOAQ, TPUBEAET K OCTAaHOBKE ee
pa6ots [9].

Ecan undopmamnmonHas cucreMa He OTHeceHa
k o6'bextam KM, To it CAOXKHO IIPUCBOUTD KaTETOPHIO,
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oprarmzosarb 3amuTy KWW n madopmManum, Haxoas-
Imercs B *HGOPMAIIMOHHOM CUCTEMe, U COOTBETCTBEHHO
B AQAbHeMIIeM 00eCIIeylTh OXPaHy UHTEPECOB IMOAb30-
BaTeAeil (TOpPOXKaH, TOCYAAPCTBEHHBIX OPraHOB U Ap.)
KHHN.

Hapymenne ¢yHKIIMOHMPOBAHMS 3KOCHCTEMBI YM-
HOTO TOPOAQ MOXKET IPUBECTH K 3HAYUTEAbHBIM Hera-
TUBHBIM TOCAeACTBUAM [10], Hampumep K OCTaHOBKe
00IIleCTBEHHOTO TPAHCIIOPTA HAM BCEX IIPOMBIIIAEHHBIX
npeanpuaruit. FlnpopmanuonHble cucTeMpl YMHOTO TO-
POAQ ABASIFOTCSI BECbMa IIPUBAEKATEABHOM IIEABIO AASI 3A0-
YMBINIACHHUKOB U BCe 4Yalle IIOABEPTraloTCs Pa3AUYHBIM
KOMIThIOTEPHBIM aTaKaM.

YA3BMMOCTUN MHPOPMAUMOHHbIX
TEXHOJIOTUMA

KoMmmbtoTepHast y3BUMOCTh — HeKasi «CAQOOCTb HH-
$OPMALIMOHHON TEXHOAOTHMH, KOTOpPAask MOXKeT ObITb
HCIIOAB30BAHA ~ 3AOYMBIIIAGHHHUKOM ~AASL  HapyIIEHHS
$YHKIJIOHHPOBAHHS CHCTEMBI HAH COAEPIKAILENCs B Hell
uapopmanun> [11]. Tak, ¢ «1 suBaps 2025 r. opranam
FOCYAQPCTBEHHOM BAACTH, 3aKa34MKaM 3aIpeINaeTcs UC-
[IOAB30BaTh HHOCTPAHHOE [IPOrpaMMHOE O0ecIIedeHHne Ha
IPHHAAAESKAIIHX MM 3HAYMMbIX 06bektax KM > [12].
YX04, C POCCHIICKOTO PhIHKA KPYIIHBIX Pa3dpaboTIHKOB
anmaparHoro u niporpammuoro obecnevenns (I10), Takux
Kak Microsoft, Oracle, Cisco, Coursera, Citrix, Docker,
ESET, IBM, GoDaddy, Google Cloud, Grammarly,
Adobe, Apple, Nokia, Atlassian ( Jira), Autodesk, Avast,
AWS, Canonical, Figma, Fiverr, Globalstar, VUE, Qt,
Red Hat, SUSE, Acronis, Udemy, Unity, Upwork, Arbor
(Netscout), Javarush, JetBrains, Juniper, Intel, MATLAB,
Mikrotik, Miro, MongoDB, NortonLifeLock, NVIDIA,
Pearson, TeamViewer, VMWare, Xsolla, Zabbix u opyrux
[13], 1 HEO6XOAMMOCTD Pa3pabOTKH aHAAOTOB POCCHII-
CKOTO HPOrPAMMHOIO O0eCIIeYeHHUsI OCAYKHAN CHTHa-
AOM K IpuMeHeHHI0 oTKpbiToro I10. OpHako oTKpBITOMY
ITO Tarke HeAb3SI AOBEPSITH, IOCKOABKY, COTAACHO UCCAE-
AOBaHMSIM, 6oree 29% MOIYASPHBIX OMOAMOTEK COAep-
5KaT ysI3BUMOCTH, a KOAMYECTBO aTak yepe3 HUX B 2022 .
yBeAMdHAOCh Ha 650% 110 cpasHenuto ¢ 2021 r. [14]. He-
KOoTOpble paspadoruuku oTkpbiroro ITO mpesHamepeH-
HO BKAIOYAIOT B HETO BPEAOHOCHBII GYHKIIMOHAA, CIIELIU-
aAbHO HarjeAeHHbIN Ha Poccuio u poccuiickue IP-appeca.
Taxune AeFICTBUS CTAaBAT II0A YAQP MHOTHE IIPOrPaMMHBIE
IIPOEKTBI, B KOTOPBIX UCIIOAB3yeTcst oTKpbiToe TTO.
Poccuiickne  paspabOTYMKH  [IPOAHAAMBUPOBAAU
33 mporpaMMHBIX IIPOAYKTAa C OTKPBITBIM KOAOM, IPEA-
Aaraemsle Ha pbiHKe. «IITOroBast CTaTHCTHKA OKa3aAach
caeayroleit: HaiAeHO 2504 yS3BIMOCTH B HCIIOAB3y€eMbIX
KOMITOHEHTaX, BKAIOYasi S98 ys3BUMOCTel KPUTHIHOTO
ypoBHsl, 1 416 ySI3BIMOCTeN BBICOKOTO YPOBHS KPUTHY-

HOCTH; BbIIBA€HO 197 KOMITOHEHTOB C AWILIEH3HSIMU, 3a-
IPemAmUMI KOMMepYeckoe HCIIOAb30BaHue» |[14].
PesyAbTaThl aHAAMTHYECKOTO HMCCACAOBAHHUS COACPIKAAM
HEKOTOpBbIe YA3BHMOCTH, OAHAKO OCTAAMCh U HEBBLIIBACH-
Hble. KoAnyecTBO KOMIIBIOTEPHBIX aTAK HA PA3AMYHBIE HH-
($OpMaLMOHHBIE CHCTEMBI, COBEPLIAEMBIX IIOCPEACTBOM
SKCIIAyaTalM ySI3BUMOCTEHN, HEYKAOHHO pacter [15].
AHaAM3 COIMAABHOTO MOPTpeTa IPeCTYIMHUKOB B chepe
KOMIThIOTePHOM NHGOPMAITHH II03BOASIET CACAATD BBIBOA,
uT0 20,89% 13 HUX UMEIOT BhICIIee TeXHUIeCKoe 00paso-
Banue [16].

YMHbIV TOPOJ KAK OBbEKT KM

YMHBII TOPOA SBASETCS CAOXKHBIM HHQPACTPYKTYPHBIM
KOMIIAEKCOM, OODEANHSIONUM ABE KOHIIEMIMH — KOH-
IIETIIHIO OOABIINX AAHHBIX M KOHIIEIIHIO HHTePHeTa Be-
meit. YMHbIH ropoa ssasgercs KM, HecMoTps Ha TO uTO
B €ro MHPpACTPyKType QYHKIMOHMPYIOT MHPOPMAIH-
oHHbIe cucTembl, He oTHeceHHbIe P3 «O 6esomacnocTn
KN x o6pexram KM, HO OT yCTOMYUBOCTH X pa-
0OTbI 3aBUCAT XKU3Hb U 3A0POBbE FOPOXKAH U PYHKIFHO-
HHMPOBaHKe TOPOAA KaK COIIMAABHON HHPPACTPYKTYPBL

HexoTopbple aBTOPBI BUAAT CTPYKTYPY YMHOI'O TOPO-
A KaK COBOKYIIHOCTD IIECTH OCHOBHBIX HHPOPMAI[HOH-
HBIX MHPPACTPYKTYPHBIX 6A0KOB (yMHOe yIpaBAeHue,
YyMHasi 9KOHOMHKA, HMHTEAAEKTYaAbHAs MOOUABHOCTD,
MHTEAACKTYAAbHAS CPEAQ, YMHbIE AFOAH M YMHOE ITPOXKH-
Banue) [17].

B coorBercrBun ¢ Ilpuxasom Muncrposs Poccun
«O6 yTBepKAEHHIHU KOHIIEIIIIUH [IPOEKTA I POBU3ALILI
FOPOACKOTO XO3SIFICTBA “YMHBII FOPOA’> YMHBIIL TOPOA
MOXKET OBITh IIPEACTABACH TPeMsl YPOBHSIMH. YpOBeHb 1:
UHPPACTPYKTYpa AAS QYHKIMOHMPOBAHMSA YMHBIX TO-
POAOB (MOAEAb CepBHCOB, BO3MOKHBIX B3aHMOAEHCTBHIL
U HCIIOAb3YeMBIX TEXHOAOTHI MeXAY HHQOPMAITHOH-
HBIMH CHCTEMaMH YMHOTO TOPOAR). YpoBeHb 2: obecrie-
YeHHe YHKIMOHUPOBAHHMS YMHBIX TOPOAOB (CepBHCHI,
HAIIpaBACHHbIE HAa COIIPOBOXXAEHHE ASSATEABHOCTHU U KOH-
TPOAb CPOKOB U KaueCTBA PabOTHI II0 IPEAOCTABACHHIO
TOPOACKHX YCAYT ). YPOBeHb 3: CepBUCHL M YCAYTH (3A€K-
TPOHHBIE CEpPBUCBL: TOCYCAYIH, SAEKTPOHHOe 06pa3o-
BaHHE, MEAUIMHA, HHPOPMAIMOHHO-TEXHOAOTHIECKOE
composoxxperne, JKKX, 6e30macHOCTb, COLITOAAEPIKKA,
9KOAOTHS) AAS QHU3UYECKHX U IOPUAMYECKUX AuL [ 18].

HecMoTpst Ha BaKHOCTb OOeCIIedeHHUsI OXPaHbl HH-
TEpPecoB TOPOAA M TOPOXKAH, HCCAAOBAHHI, ITOCBSIIeH-
HBIX IIpobAeMaM IPABOBOI 3AIUThI YMHOIO FOPOAQ KaK
obpexra KV 1 nHPOpMaLHOHHON 6€30MacHOCTH KaK
00beKTa YrOAOBHO-IIPABOBOM OXPAHBI, KparHe MaAo.
M.A. EdpemoBa poKa3zara B CBOeH AOKTOPCKOH aAMccep-
TAIlHY, YTO «HHPOPMAIJMOHHASI 0E30IIACHOCTD — ITO
00'BeKT YTOAOBHO-IIPABOBOF OXPaHbI K HHCTHTYT yTOAOB-
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HOro npasa> [ 19]. Hayunble my6aukanuy, 3arparusaotr
OTAEeABHBIE IIPOOAEMBI OOecIedeHns] HHPOPMALIMOHHOM
0e30IaCHOCTH B yMHOM ropoae. VccaepoBaauch o6mue
pobaeMbl 0becriedeHns] 6€30MIACHOCTH B YMHOM TOPO-
Ae [20], mpumenenne ymubIX TexHoAormit [21], mMecTo
M POAb YMHOTO rOpop2 B UMPOBOIl akOoHOMHKe [22].
Psa niccaepAOBaHMIT IOCBSIEH 0becreuyeHuIo 6e30MMacHo-
ctu u npusatHocTu [23] Kubep6e30macHOCTH yMHOTO
ropoaa [24], npecrynHocTu B cdepe KUAMIHO-KOMMY-
HAABHOTO X03s1#icTBa [25], HO pabor o npobaemam obe-
crieyeHus: 6€30MACHOCTH YMHOIO FOPOAR YTOAOBHO-IIPA-
BOBBIMH METOAAMH MAAO.

Coraacuao ®3 «O 6ezomacuocru KU > u cr. 274.1
YK PO, mpecTynaeHneM IpH3HAIOTCS ACHCTBHSA, KOTO-
pble IOCATAT Ha 6e30macHOCTb 3Ha4MMbIX B PO 063-
eKTOB «B cepe 3ApaBOOXpaHEHHs], HAYKH, TPAHCIIOPTa,
FOCYAAPCTBEHHON perucTparuu
IIPaB Ha HEABIDKIMOE MMYLIECTBO U CACAOK C HUM, GaH-

CBSA3H, OHEPIreTHKH,
KOBCKOMl cdepe U MHBIX cHepax PUHAHCOBOTO PHIHKA,
TONAMBHO-9HEPIeTUYeCKOTO KOMIIA€KCA, B  00AACTH
ATOMHOI1 9HepruM, 0OOPOHHOM, PaKeTHO-KOCMUYECKOT],
FOPHOAOOBIBAIOLIEH, METAAAYPIUIECKON U XMMUYECKOM
IIPOMBIIIA@HHOCTH >,

H.A. ToroBaHOBa B COaBTOPHI CYMTAIOT, YTO AOTIOA-
HUTEABHBIM OOBEKTOM TAKOIO IPECTYIACHUS MOXKET
6bITh MHPOPMALOHHAST 6€30IIACHOCTD B AI0OOI chepe
A€SITEAPHOCTH TOCYAQpCTBa M obmecTsa [26].

CraTucTika 10 NMpecTyIACHHUAM, CBSI3aHHBIM C Helpa-
BoMepHbIM Bo3aeiicTBreM Ha KM PO, mokaspiBaeT He-
OOABIIIOe UHCAO AWII, IIPUBACYEHHBIX K OTBETCTBEHHOCTHL
Tak, 32 2020 . mo u. 1 m 4. 2 ct. 274.1 YK P® ocyxaenst
TP YeA0BeKa, 10 4. 3 4. 4 cT. 274.1 YK PP ocyxpen opun
9eAoBeK, 110 4. S cT. 274.1 YK PO BriHeceHHbIe IIPHUrOBOPHI
oTcyTCTBYIOT [27]. AMarpamma pacCMOTPEHHBIX CYAOM AeA
1o ct. 274.1 YK PO B 2017-2020 rr. mpuBeaeHa Ha puc. 1.

9_
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74

6_

5

44

2020 2019
Wu5 Oud [Ould

2018 2017
Ou2 M ul

Puc. 1. Cratnctuka paccMOTpeHHbIX CyAOoM Aen
no cr. 274.1 YK P® 8 2017- 2020 rr.

YdeHsle OTMEYAIOT, YTO (PAKTHIECKH OTCYTCTBYeT IIpakK-
THKA BBUIBACHUS IIPECTYIAEHMI, IIPEAYCMOTpPEHHbIX
ct. 274.1 YK PO [28,29], x0Ts 06mas crarucTuka npe-

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

CTYIIAEHMI, COBEpPIIEHHBIX C HCIIOAb30BaHHEM HHPOPMa-
IIMOHHbIX TeXHOAOTHUI, AeMOHCTPHPYET UHYIO CUTYaIHIO.
HexoTopble aBTOpBI CYMTAIOT, YTO HECOBEPIIEHCTBO CTa-
THUCTUYECKOTO ydeTa IO3BOASET IPOCAEAUTb AMHAMUKY
AUIIb 9aCTH TPECTYNACHUH B chepe KOMIbIOTEPHbIX TeX-
HOAOTHII, IPUYEM He CaMOT 3HAYNMOM, 1 He AAeT 0Obek-
TUBHOM KapTUHbI COCTOSHUS NPECTYIHOCTH B 9TOM ce-
pe [30].

HecMorps Ha ¢$opMmupoBaHMe MHCTHTYTa OTBET-
CTBEHHOCTH 3a COBEpINeHHE IPECTYNAEHUN IPOTHUB
urpopmarnonsoi 6ezonacaoctu KM u obpabarsisa-
emoit nHpopManuu B KM n moagepkHyTyIo rocyaap-
CTBOM Ba’KHOCTb OXpaHbl OTHOLIEHUH B cdpepe yCToHnIu-
soctu KM, He Bce OTHOIEHMS B 3TOM Cdepe IOAASKAT
YTOAOBHO-TIPaBOBOM oxpaHe. B cBs3u ¢ Takoit cuTyanueit
3aKOHOMEPHBI BOIIPOChI: MOI'YT AH 00IIjeCTBEHHbIE OTHO-
IeHHsA B cdpepe YMHOTO TOPOAA OXPaHATHCSA HA OCHOBA-
Huu cT. 274.1 YK PO®? KakoBa craTucTHKa KOMITBIOTEP-
HBIX aTaK, COBEPIIEHHbIX Ha MHQPPACTPYKTYPy YMHOIO
ropoaa?

IIpoaHaau3upyeM aHAAUTHKY MOPECTYNAEHUH, CBA-
3aHHBIX C KoMIbloTepHbIMU aTakamu Ha KM ymHaOTro
ropoAa.

AHAJIN3 KOMIbIOTEPHbBIX ATAK HA KN
YMHOTO TOPOIA

Hanboaee u3BecTHbIe IpHMepbl KOMIIBIOTEPHBIX aTaK Ha
KHWH ymHOTO ropopa — 9TO aTaky Ha pa3AH4Hble 0bmje-
CTBEHHBIE MAATGOPMBI: IKPaHbI, OUAOOPABL, HaHKOMATHI
U ApyIHMe YCTPOWCTBA, IIOAKAIOUEHHBIE K HHTEpPHETY.
K MeHee pacrpocTpaHeHHBIM, HO 6OA€e OITACHBIM OTHO-
CSATCSI ATAaKU HA TPAHCIIOPTHBIE OOBEKTHI, TOCYAAPCTBEH-
Hble THPOPMAI[IIOHHBIE CHCTEMBI.

AAsi OTpabOTKH IPAKTUIECKHX HABBIKOB CIIEIlHa-
AHCTOB, 9KCIIEPTOB PA3HOTO IPOQHAS, PyKOBOAUTEAEH
B 06AacTH MHGOPMALOHHOI 0€30IIaCHOCTH U HHPOpPMa-
LIMOHHBIX TeXHOAOTHI, a TAKKe AASI TECTHPOBAHMUS IIPO-
TPAMMHOTIO ¥ aIIAPATHOTO OOeCIedyeHHs ITyTeM MOAe-
AMIDOBAHHsI KOMITBIOTEPHBIX aTaK M OTPAbOTKU peaKIiuit
HA HUX, BBUIBACHIS YSI3BUMOCTeH, PHCKOB M CHCTEMATH-
3anuu yrpos obecredenus 6esomacnoctu KM B PO
$ynxumonnpyer kubeproauros [31]. Tak, Ha kubeprno-
aurose The Standoft B 2022 r. mpomraa camast Macmra6-
Hast B Mupe 123-yacoBasi 6MTBA MeXAY HAIAAAIOIIMMU
Ha MHQPACTPYKTYPy YMHOIO TOPOAQ, UMUTUPYIOIIMMU
AEHCTBUSI 3AOYMBIIIACHHHUKOB, U €0 KHUOep3aluTHHKA-
mu. Ha xubeprnioanrose Osiaa co3pana udpoBas KOs
HHPPACTPYKTYPBI KPYIIHOIO YMHOTO TOPOAQ, COAEpPIKa-
s Bce KPUTHYECKU BaKHBlE MHPOPMALMOHHbBIE CH-
CTEMBI: adPOIOPT, MOPCKOM IOPT, XKEAE3HYIO AOPOTY,
AEAOBOII IJeHTp, 0aHK, IAPK pa3BAEUEHHI, OPOACKHE
cuctembl (cBETOQOPBI M YAMMHOE OCBellleHHe), CUCTe-
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My TeAepaAMOBeljaHIsI, HedpTeAOOBIBAIOMIYIO CTAHIIHIO,
9AEKTPOIIOACTAHIINIO, Ta30PACIHPEACAUTEABHYIO CTaH-
ITHIO, TEIIAOBYIO SACKTPOCTAHIIUIO, BETPOIACKTPUICCKYIO
YCTaHOBKY, HepTeXUMHIECKUH 3aBOA. AWIIA, UMHTHPY-
fomue ataku Ha KM, cTapasuch ycrpauBaTh aBapuy,
B3AAMBIBATb CHCTEMBI 3aBOAOB, OCTAHABAMBATH PaboTy
MeTPO, H3MEHATb PaboTy cBeTOYOPOB, IOXUIIATH ACHB-
ru u3 6aHKa. «I1oYTH 3a mecTh CYTOK y4eHuil Ha Kubep-
noauroHe The Standoff 3amuTHUKY BBIABUAM HECKOABKO
COTeH HHIMAEHTOB Ha CBOMX OOBbeKTax. XaKephl peasu-
30BaAU 47% PHCKOB BCeX 3AA0XKEHHBIX B HHPPACTPYKTY-
py ymHOTO ropopa> [32].

OCHOBHBIMU TOYKAMH BO3MOXKHBIX aTaK Ha Pa3AMd-
HBIX YPOBHSIX YMHOTO TOPOAQ SIBASIIOTCSL OOOPYAOBAHLE,
IIPHAOXKEHHS, ceTH 1 obaaka (cM. Tabanny) [33].

Toukn BO3MOXHBIX ATAK HA PA3/INYHbIX YPOBHAX

yMHoro ropoga

JAeMeHThI
YMHOT0 ropoaa

YpoBeHB yCTPOIiCTB/AATYNKOB

‘YMmHbIE aBTOMO6OMAN
AopoxxHble 3HaKH
Caetodopnr
YanaHbIe GOHAPH

Tpancnopt

ITapxoBOYHBIE AATYMKH

3apaBooxpanenne | CMapT-gacer
durHec-Tpexeps
KapanoctumyasTopsr
ABTOMaTHYeCKVe HHCYAMHOBBIE

IIOMIIBI

OHepreTHka Konpauronepsr
Aar4uky oTonAeHuS
AATYHKY yTEUKH BOABI
AaTtuuky cBeTa
AaT4uKu TemIepaTypsl

U BAAKHOCTH

‘YMHbBIE 3AQHUS TepmocTarst

Kamepsr

‘YMHbIE KOAOHKHU
YMHBIe ABepHbIE 3aMKH1

Papnonsanu

CratucTuka KpuTHIeckux yassumocteit B 110 pas-
AVMYHBIX IPOM3BOAUTEAEH IIPEACTABACHA Ha prC. 2 [34].

OAHAaKO C TOYKM 3peHUs] YTOAOBHO-IIPABOBOTO pe-
TYAMPOBAHHUS BO3HHKAeT BOIPOC: MOXKET AW HACTYIHTh
YTOAOBHAs OTBETCTBEHHOCTD 32 HCIIOAb30OBAHHE YS3BH-
Moctu uHPopmarmonHoi cucremer KM B reasx cos-
AQHISL yrpo3bl 6e30macHOCTH 00pabaTbiBaeMO TAKIMU
obbexTaMu HHPOpMALIHK?

B coorsercrsnu ¢ u. 1 c1. 274.1 YK PO yroaosHOH
OTBETCTBEHHOCTH IOAAGXKHUT AHMIIO, CO3AABIIEE, PACIIPO-
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Puc. 2. Kputnueckune ysassumoctu
8 MO pasnuyHbix NpoussopuTene

cTpanuBulee U (MAM) HCIOAB3OBABIIEE KOMIIbIOTEPHYIO
IPOrpaMMy AMOO HHYIO KOMIIBIOTEPHYIO HH(OPMALIHUIO,
3aBeAOMO IIPEAHA3HAYEHHYIO AAS HEIIPaBOMEPHOIo BO3-
Aeiicteust Ha KMV, B TOM 4KCAe AASL YHHYTOXEHHS, 6AO-
KHUPOBaHMsA, MOAUUKAIIUH, KOTHPOBaHUSA HHGOpMAIIUH,
copepxametics B KM, nan HeHTpaAusaluu CpeaCTs
3aIUTHI YKa3aHHON nHPopManuu. B cooTBercTBUy € 4. 2
ct. 274.1 YK P® yroaoBHOH OTBETCTBEHHOCTH IIOAAE-
SKUT AMIIO, TIOAy4HBIIee HeIIpaBOMEPHbIH AOCTYI K 0Xpa-
HseMOM KOMIIBIOTePHON MH(OpPMALIUH, COAep Kalercs
B KL, B TOM YMCA€ C HCIIOAB30BAHMEM KOMIIBIOTEPHBIX
IpOrpaMM A60 HHOM KOMIIBIOTePHO HHPOPMAIIHH, 3a-
BEAOMO ITPEAHA3HAYEHHbIX AAST HEIIPABOMEPHOT'O BO3ACH-
crBust Ha KM PO, nam MHBIX BpeAOHOCHBIX KOMITBIOTEp-
HBIX IIPOTPAMM, €CAU 3TO MOBAEKAO IPUYMHEHHE BPEAQ.

Hecmotpst Ha To uro yasBumoctu I1O ucnoansyroTcs
AAS COBEpIIEHHUS KOMIBIOTEPHbIX aTaK, OHH He SBASIOTCS
[POrpaMMHBIM ObecriedeHreM (KOMnb}OTepHofI IIporpam-
Moit). Takum 06pasoM, yrOAOBHOMY HaKa3aHHIO IIOAAEIKAT
AEVCTBUSL, CBAI3aHHbIE C UCITOAB30BAHMEM 3HAHHIT O CAAOBIX
MeCTaxX alllapaTHOIO HAM IIPOTPaMMHOIO ObecIedeHrs
U coBepIIaeMble C IpuMeHeHHeM HHPOPMAIMOHHbIX TeX-
HOAOTHI B IJeAsIX OCyiecTBAeHus aTaku Ha K.

CTATUCTUKA KOMITbIOTEPHbBIX ATAK
C MCNOJIb3OBAHMEM
MHD®OPMALIMOHHBIX TEXHONOT I

B nepsom kBaprase 2022 I. IPOTHBOCTOSIHKE B Kubep-
IPOCTPAHCTBE BO3POCAO, KOAMYECTBO KOMIIbIOTEPHbIX

INFORMATION. STATE. HUMAN RIGHTS
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aTak Ha BCe MHTEPHET-PeCypChl YBEAMIHUAOCH Ha 14,8%
0 CPABHEHMIO C YeTBepPTHIM KBapTasoMm 2021 r., obmee
9HCAO aTak 6e3 IIPHBSISKU K OTPACAY 9KOHOMUKH BBIPOC-
A0 ¢ 18 A0 23%.

OCHOBHBIMHU 00'BEKTAMH KOMIIBIOTEPHOM aTaKK OBIAN
Be6-pPeCcypChl rOCYAAPCTBEHHBIX OPTAHOB U MEAMIITHCKIX
YUPeXAEHHI, TPOMbIIIACHHBIX IpeATpusATHil. Bo BTOpoit
MOAOBUHE TEPBOro KBapTasa 2022 I. MX AOASL BBIPOCAQ
AO 22% 10 cpaBHeHHIO ¢ 13%, HAOAI0AQEMBIMU B TOM Ke
KBapTaAe MpeAbIAymero roaa (puc. 3). YeeAuunaaco AOAs
KOMIIBPIOTEPHBIX aTaK, KOTOpPble CTAAM BO3MOXKHBI HM3-32
KOMIIPOMETAL[MU MAY II0AOOpa YYEeTHBIX AQHHBIX. B oc-
HOBHOM aTaKH IIPOBOAHANCH Ha BeO-peCypChl U aKKAYHTHI
KOMITAHUIL B COITMAABHBIX ceTax [ 35].
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[ 2021 @O 2022

Puc. 3. Konnuecrso arak 8 2021 1 2022 rr.
(no keapranam) [35]

CTATUCTMKA NMPECTYMNNEHUM, COBEPLLEHHbIX
C MCMNOJIb3OBAHMEM MHDOPMALIMOHHbIX
TEXHONOTMM

CoraacHo CTaTHCTHYeCKUM AAHHBIM, B 2017 I. uricao mpe-
cTynAeHHH B chepe MHPOPMAIMOHHO-TEAEKOMMYHHKA-
LIOHHBIX TEXHOAOTHUI YBEAUIHAOCH € 65 949 a0 90 587.
Hx poas B obmeM 4rcAe BceX 3aperHCTPHPOBAHHBIX
B Poccun mpecrynubix AesaHuit cocraBaser 4,4% — aTo
IIOYTH KKAOE ABAAIIATOE IIPeCTYIACHHE.

B 2021 r. cymecTBeHHBIM $aKTOPOM, OKA3LIBAIOIUM
HEeTaTUBHOE BAWSHHE HAa KPHMHUHOTEHHYIO CHTYAIlHIO
B CTpaHe, MPOAOAXAA ocTaBarbcs pocT IT-mpecrymHo-
ctu. B ssuBape — mone 2021 1. o cocrasua 20,3%, yaean-
HBIFl BeC YKA3aHHbIX IIPOTUBOIIPABHBIX AeSHUI B 00Ieit
CTPYKTYpe MPeCTYIHOCTH AOCTHT 26,5%. 3adpukcupoBaH
POCT IIPeCTYIACHHI, COBePIIeHHBIX IIPH IOMOITH HHTEP-
Hera (Ha 42,1%) U C HCIOAB3OBAHHEM KOMITBIOTEPHOM
texuuku (Ha 35,6%) [36]. Ilo pammpiM MBA, Poccuw,
3a siHBapb — aBrycT 2022 r. Ha 6,9% CHU3MAOCH KOAHYe-
CTBO IPECTYIACHHUH, COBEPUIEHHBIX C HMCIIOAb30BAHHEM
uHPOPMALMOHHO-KOMMYHHUKAIIMOHHBIX TeXHOAOTUI HAU
B cdepe kommproTepHON nHPOpManum. Bospoc yposeHb

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

6e30IMacHOCTH Ha 0OBEKTaX TPAHCIIOPTA, TAE IIPECTYIIAL-
HUI 3aperuCTpUpOBaHo Ha 6,1% menbue [36].

ITo mroram mectu mecseB 2022 r. MBA Poccun
3aQUKCUPOBAAO 249 ThIC. IPECTYIMACHHI, COBEpPIIeHHbIX
C TIOMOITbI0 MHPOPMAIMOHHBIX TeXHOAOTUH, HarpuMep
MOIIEHHHYECTBa depe3 TeAeQOHHbBIE 3BOHKH, KApPAMHT,
¢umumnr u Ap. IToxasareap 2022 r. Ha 8,2% HuKe, YeM
3a aTOT XKe mepuop 2021-ro. Ao aroro MBA Poccunu pe-
TUCTPHPOBAAO €KETOAHBI POCT TaKMX IIPeCTyIAeHH
[37], 0 4eMm cBUAETEABCTBYIOT NpUBeAeHHDIe Ha puc. 4
uS AUArpaMMBbl.

L em

274.19.1 2741492 274143 274.1!{.4I 274.1q.5I

Puc. 4. Cratuctnyeckas nHpopmaums o yucne
ocyxpaeHHbix no c1. 274.1 YK P® 3a 2021 r.
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Puc. 5. Cratuctnueckas nunpopmaums o uncne
ocyxpaeHHbix no c1. 274.1 YK P® 3a nepsoe
nonyroaue 2022 r.

IIpeacTaBAeHHAs CTaTHCTHYECKAs MHPOPMAIUS O UHCAC
OCY>KAGHHBIX 32 COBEpIIeHHbIe TPECTYIACHHUS, IIPEAYCMO-
tpennsle cT. 274.1 YK P®, mokaspiBaet, uto kKak B 2021 T,
TaK U B IIepBoM IOoAyroanu 2022-ro TeHAeHIUel IpecTyI-
HBIX AestHUI Ob1a0 npranHeHue Bpeaa KM PO, cosep-
IIeHHOe TPYIIION AHI] IO IIPEABAPUTEABHOMY CTOBOPY,
HAW OPTaHU30BAHHOM TPYIIION, MAM AHUIIOM C MCIIOAB30-
BaHUeM CBOEro cAy>ke6HOro moaoxenus (4. 4 cr. 274.1
YK PO), myrem:
® HEeImpaBOMEPHOTO AOCTYIIA K OXPAaHIeMOI KOMIIBIO-
TepHOI HHPOpMaruy, copeprkateiics B KHIH PO;
® HapyIIeHHs [IPaBUA IKCIIAYATAI[U CPEACTB Xpa-
HeHusT, 00pabOTKHU HAY [IEpPeAAIH OXPAHIeMO
KOMITBIOTEpHOH MHPOPMAITHH, COAePKaIeHcst
B KM PO, mau nHEGOpMAITMOHHBIX CUCTEMAX,
MHPOPMAIMOHHO-TeAeKOMMYHHKAIJHOHHBIX
cersix, ACY, ceTsax aAeKTPOCBSI3H, OTHOCSIIUXCS
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k KM P®, An60 mpaBHA AOCTYIIA K yKa3aHHBIM HH-

$opmaryy, MHPOPMAITOHHBIM CHCTEMaM, HHPOP-

MaIlMOHHO-TeACKOMMYHHKAIJHOHHBIM ceTsam, ACY,

CeTsIM dAeKTPOCBSA3Y;

® CO3AQHHS, PACIIPOCTPAHEHHS U (MAH) HCTIOAD-

30BAHMS KOMITBIOTEPHBIX IPOrPAMM AHOO HHOM
KOMIIBIOTEPHOH HHPOPMAITHH, 3aBEAOMO ITPEAHA-
3HAYEHHBIX AASI HETIPABOMEPHOT'O BO3ACHCTBHS Ha
KWW P, B TOM 9rcAe AASL YHIYTOXKEHHS, OAOKH-
PpoBaHus, MOAMPHKAIIMH, KOTTHPOBaHKA HHPOPMa-
LIUH, COAEPIKAIENCA B HeH, AAS HEMTPaAM3aliui
CPEACTB 3aIUThI YKA3aHHON HHPOpMAUK ANOO
AAS HeripaBoMepHOTO Bo3aericTsusa Ha KW PO,
HAH CO3AQHUS HHBIX BPEAOHOCHBIX KOMITBIOTEP-
HBIX TPOrPaMM, ITOBAEKIIETO 3a COOOI MpHIHHe-
Hue Bpepa K PO.

Yactp S cr. 274.1 YK PO He mpuMeHsAach cypaMu
HU B 2021 r., HE B mepBoil moaoBuHe 2022-ro. Taxum
00pa3oM, MOXHO CAEAATb BBIBOA, YTO KOMIIBIOTEpPHbIE
araxu Ha KM P® 3a npomeamuii mepruop He MPUBOAH-
AW K TSDKKUM HOCAEACTBHAM, TaKMM KaK «IpUYMHEHHUe
CMEpTH MAH TSHKKOTO BpeAa 3A0POBbIO YeAOBEKa, IPUYH-
HeHUe CPeAHel TSDKeCTH BPeAd 3A0POBBIO ABYX HAM OoAee
AHIT, MAaCCOBO€ IPUYMHEHHE AEIKOTO BPEAd 3AO0POBBIO
AIOACH, HACTYTIAGHHE 9KOAOTHYECKUX KaTacTpo¢, TPaHC-
MOPTHBIX MAM TIPOU3BOACTBEHHBIX aBAPHI, IOBAEKIIHX
AAUTEABHYIO OCTAaHOBKY TPAHCIIOPTAa HAU IIPOM3BOA-
CTBEHHOTO IIPOIIeCC, AE30PTaHMBAIMIO PAOOTHI KOH-
KPETHOTO IPEeANPHSTUS, IPHINHEHHe 0CO00 KPYIIHOTO
ymep6a> [38].

AAsI ieAeit IPOBEACHHOTO MCCAEAOBAHHS ITPEACTAB-
ASIIOT GOABIION HHTEPeC CTATHCTUIECKIE AQHHbIE, [I0Ka-
3pIBalONIMe, KaKie MMEHHO MHPOPMAIIMOHHbIE CHCTeMBI
YMHOTO ropopa — CBeTOQOpbI, TOCYAAPCTBEHHbIe HH-
¢$opmarmonnsle cuctemsl, cucteMbl JKKX u Ap. — vame
APYTHX CTaHOBSTCS OOBEKTAMU IIPECTYIIHBIX IIOCSIa-
TeAbCTB. K coXaAeHHIO, TaKas CTAaTUCTHKA He BEACTCS.

3AKJITIOYEHME

B mHacrosmee BpeMs pa3BUBaeTCs CHCTeMa YTrOAOB-
HO-IIPAaBOBOY OXPaHbI HHPOPMALIMOHHON 6€30MacHOCTH
KUU. Tak, B 2022 r. B YK P® BBepena [39] cr. 274.2,
MPEeAYCMATPHUBAIONIas YTOAOBHYIO OTBETCTBEHHOCTD 3a
HapyIIeHHWe IPABUA I[€HTPAAM30BAHHOTO YIIPaBACHUS
TEXHUYECKHMH CPEACTBAMH IIPOTHBOAEHCTBUSL yrpo3aM
YCTOMYUBOCTH, 6€30IIACHOCTH H 1I€AOCTHOCTH (YHKITH-
OHMpOBaHMA Ha Tepputopun PP mHOpManmOHHO-Te-
AeKOMMYHHKAIIMOHHOM ceTH VHTepHeT U ceTH CBs3H 06-
I[eTO ITOAB30BAHUS. DTOT PAKT ITO3BOASIET YTBEP>KAATD,
9TO B 00AACTh YTOAOBHO-TIPABOBOM OXPAHBI BKAIOYEHBI
OTHOIICHNs], BO3HUKAIOIME B CBSI3U C obecreueHHeM
LIeHTPAAM30BAHHOIO YIPAaBAEHUS TEXHMYECKHMHU CPeA-

CTBaMH IIPOTHUBOAEHCTBIS yTPO3aM YCTOMIHBOCTH, 6e30-
IIACHOCTH U IIeAOCTHOCTH QYHKITOHUPOBAHHS Ha TEPPH-
Topuu PO nHTEpHeTa U CeTH CBsI3K 00IIIero MOAb30BAHMUS
U OTHOCAmMecs K cpepe AeATEABHOCTH OIEepaTOpoOB
CBA3M M MHTepHeT-IpoBaiipepos. VIHpIMU caoBamu, To-
CYAQpPCTBO 3asIBASET O 3HAYUMOCTH OTHOIIEHHUH, BO3HH-
KAIOL[VX B CBSI3U C ofecredenneM (QYHKIIMOHUPOBAHUSL
IPOTPaMMHO-AIIAPATHOTO KOMIIAEKCA, ITO3BOASIOIIErO
oIiepaTropaM CBA3U M MHTEPHET-TIPOBaiiAepaM OrpaHuYH-
BaTh AOCTYTI K ”HPOPMAIUH, PaCIpOCTpaHeH e KOTOPOit
3ampemnjeHo Ha Teppuropun Poccum. B cBsi3u ¢ aTiM 06e-
criedeHre HHPOPMAIIMOHHON 6€30IIACHOCTH YMHOIO IO-
POAQ AOAXKHO CTPOHTBCS Ha MOHUTOPHUHTIE YS3BUMOCTEH
AIIIapaTHOTO U IPOIPAMMHOIO 00ecIedeH s, UX OIepa-
THBHOTO BbIABACHHS M YCTPAHEHUS.

VudopmaliionHble CUCTEMbl YMHOTO IOPOAQ SIBAS-
IOTCS BeChbMa IIPHBAEKATEABHO IIEABIO AASI 3AOYMBIIIACH-
HHKOB, TIOCKOABKY BBIBOA M3 CTPOsI OAHOHM MHPOpMAIU-
OHHOM MHPPACTPYKTYPBl, BXOAAIEH B CUCTEMY YMHOTO
ropoaa, MOXeT IPUBECTH K cO0sIM B paboTe Beelt HHpa-
CTPYKTYPbl YMHOTO FOPOAQ M KOAAQIICYy B CAMOM TOPOAE.
IIpecrymaenus mporus ycroituuBoct ACY yMHOro
ropopa kak obvexra KM wmau ero nu$popMarmoHHOM
CHCTeMBI HAaHOCST CyIeCTBeHHBIN BpeA MHTepecaM To-
CYAQpCTBa, TOPOXKAH M NPOIeccaM >KU3HEAEATEABHOCTH
ropopa. B HacTosimee Bpemsi 9TO IIpobaeMe He yAeAs-
€TCSl AOAKHOTO BHUMaHUS, HECMOTPs Ha OpPMHPOBaHUE
HMHCTUTYTa OTBETCTBEHHOCTH 3a ITPECTYTIAEHHUS IIPOTHB
urpopmarnonHoi 6ezomacaoctr KM u nadopmaruu,
obpabarsiBaemort B KITLL.

HecMoTpss Ha yBeAMYMBAIOmMECS YHUCAO KOMIIBIO-
TepHbIX aTak Ha ACY, Ha 6aze KOTOPHIX pYHKIIMOHUPYET
B TOM YHCA€ YMHBIH rOpoA, $aKTHIeCKU OTCYTCTBYeT CTa-
THCTHMKA BBIABACHMS aTaK, COBEpIIEHHbIX Ha OTAEAbHbIC
MHGOpPMalMOHHbIe CHCTeMBl YMHOTO TOPOAQ — CBETO-
$opsl, rocypapcTBeHHble MHPOPMALMOHHbBIE CHCTEMB,
cucrembl JKKX u pp.

Bonpoc XKpUTHIHOCTH MHPPACTPYKTYPBI YMHBIX I'O-
POAOB TpelOyeT AAABHEFIIIEr0 3aKOHOAATEABHOTO PeryAd-
POBaHMs, PACIPOCTPAHEHHsT 3aKOHOAATEALCTBA O 6e30-
macHoctn KMM Ha cdepy JKKX, kxoTopas akTUBHO
PasBUBaeTCs C MpUMeHeHHeM HHPOPMAIMOHHbIX TeXHO-
AOTHI, a TaKXXe 3aKOHOAATEABHOTO 3aKpeNAeHHUs ITOHS-
THA <yYMHBIH TOPOA> H €TI0 COOTHOIIEHHS C TePMHHOM
«o0pexT KM >.

CNMUCOK UCTOYHUKOB

1. Yucno kubeparak 8 Poccuu u 8 mupe. — https://www.
tadviser.ru/index.php/Stat'ya:CHislo_kiberatak_v_
Rossii_i_v_mire

2. ®epepanbHbiit 3akoH ot 26 uions 2017 1. N2 194-P3
«O BHeceHMM n3MeHeHHi B YronosHeIit kogekc Poc-

INFORMATION. STATE. HUMAN RIGHTS

15



cwitckont Pepepaumm u crateio 151 YronosHo-npouec-
cyanbHoro kogekca Poccuiickon Pepepaumm B ceasm

c npuHstMem PepepansHoro 3akoHa “O GesonacHocTy
KpUTHUeCKoM MHOpMaALMOHHOM MHpacTpykTypbl Poc-
cuiickoit Pepepaunn»” // C3 PP, 2017. N2 31 (Y. 1).
Cr. 4743.

. PepepansHbiit 3akoH ot 26 uions 2017 . N2 187-P3
«O 6€30MACHOCTU KPUTMHECKON MHPOPMALMOHHOM
undpactpykrypsl Poccuiickoit eaepaumm» // C3 PO.
2017. N2 31 (M. 1). Cr. 4736.

. My 4., Munkesuy T.B., CmonbaumnHos E.C. Ludpo-
BASI KpMMMHONOMUs: yyebHoe nocobue. M.: Akagemust
ynpasnenus MBI Poccuu, 2021. 244 c.

. Xaposa A. K. ObecnedeHnue 3awusl rocynapcraa
ot komnbioTepHbix atak 8 MKT-cdepe // Tpyasi
MucturyTa rocynapctsa u npasa Poceuitckoit aka-
nemumn Hayk. 2022.T. 17. N2 4. C. 100-125. DOI
10.35427 /2073-4522-2022-17-4-zharova. EDN
ZDFIDA.

. Rosol Marit, Blue Gwendolyn. From the smart city to
urban justice in adigital age, City. 2022. Vol. 26:4.

P. 684-705. DOI: 10.1080/13604813.2022.2079881

. Metoamnueckuit nokymeHT. MeToamnka oueHkM yrpos

6esonacHoctn uidbopmaumm (yte. PCTIK Poccum

5 pespans 2021 r.) [JlokymeHT He onybaukosak //

CNC «Koncynsrantllnioc».

. Macnopt HaupoHanbHoro npoekTa «HaumoHanbHas

nporpamma “Undposas skoHommka Poceuitckon Pepe-

paunn”», yte. MNpesnanymom Coserta npw lNpesnperte

P® no crparernyeckomy pasBuUTUIO M HALMOHATbHbIM

npoektam. [potokon ot 4 mionsa 2019 . N2 7 //

https:/ /digital.gov.ru

. Zharova A., Elin V. State regulation of the loT in the Rus-

sian Federation: Fundamentals and challenges // Inter-

national Journal of Electrical and Computer Engineering.

2021. Vol. 11. No 5. P. 4542-4549. DOI 10.11591/

ijece.v11i5. P. 4542-4549. EDN TLEEFT.

10. Camaros K. YMHbii om 1 ymHsiid ropos: KU unm Hete

(13.12.21). — URL: https:/ /www.itsec.ru/articles/um-
nyj-dom-i-umnyj-gorod-kii-ili-net

11. Basosas moaenb yrpo3 6€30NacHOCTU NEPCOHANbHBIX

AQHHBIX NPKU UX 0BPABOTKe B MHGOPMALMOHHBIX CHCTE-
Max MepcoHanbHbIx AaHHbIX (Bbinucka, yt8. PCTIK PP
15 despans 2008 r.) dokymeHT He onybnukosaH //
CNC «Koncynbrant Mntocy.

12. Ykas MNpesunpenta PO or 30 mapta 2022 r. N2 166

«O Mepax no obecneyeHnio TEXHONOTMYECKOi He3aBH-
cMMOCTH 1 6e30NaCHOCTM KPUTHUYECKOH MHbOpMaLM-
oHHOM uHdpactpykTypsl Poccuiickoit Peaepawmm» //
C3 PD. 2022. N2 14. Cr. 2242.

13. Metposa E. Ywen u He BepHyncs: kakne MT-komnanmm

MOKNHYIN Poccuio 1 kTo cMoXeT 3aHATL MX MecTo. —

16 MHDPOPMALMA. TOCYOAPCTBO. MPABA YEJTOBEKA

TPYObl MO MHTENNEKTYAJIbBHOM COBCTBEHHOCTU Tom 47 #4 2023

URL: https://hightech.fm /2022 /05 /26 /it-companies-
went-away

14. la6anuH KO. OnacHOCTb KOMMOHEHT € OTKPbITbIM
MCXOAHBIM KOAOM B LMPAX HO PEasbHOM NpoekTe. —
URL: https://www.itsec.ru/articles /opasnost-kompo-
nent-s-otkrytym-iskhodnym-kodom-v-cifrah-na-real-
nom-proekte

15. Tennpokypop Poccun Mrops KpacHoe nposen cose-
WaHKe no Teme BopbObI C MPECTYMIEHUAMM, CBA3AH-
HBIMM C MOCArATENbCTBAMM HA GE30MACHOCTb B chepe
MCMONb30OBAHMS MHGOPMALMOHHO-KOMMYHUKALMOHHBIX
TexHonormit. — URL: https://epp.genproc.gov.ru/web/
gprf/mass-media/news/archive2item=56766040

16. Coupmansheiit noptpet npectynHoctn. — URL: http://
crimestat.ru/social_portrait

17. Ecasn AK., TpyHuesckusi KO.B. O6wwme nogxops! k HOp-
MOTUBHOMY MPABOBOMY PETYSIUPOBAHMIO TEXHONOMMM
B chepe «YMHbI ropon» // MexgpyHapoaHoe ny6nuuy-
Hoe u yactHoe npaso. 2020. N2 1. C. 36-41. DOI:
10.18572/1812-3910-2020-1-36-41.

18. Mpukas Munctpos Poceun ot 25 pekabps 2020 r.

N2 866/np «O6 yteepxaernn KoHuenumm npoekta
LUMPPOBM3ALMM FOPOACKOTO XO3SHCTBA “YMHBIM ro-
pon”» // NndopmaumoHHbiit GlonneteHb 0 HOPMATHB-
HOM, METOAMYECKOM M TUMOBOM NPOEKTHOM AOKYMEHTA -
umn. 2021. N2 1-2.

19. Eppemosa M.A. YronosHo-npaBoBas oxpaHa nHeop-
MaumoHHoi besonacHocTu: cneumanshocts 12.00.08
«YronoBHoe NpaBo M KPUMHUHONOTHSI; YTONOBHO-MCMON -
HUTENbHOE MPABO»: AMUCC. ... AOKT. op. Hayk. M., 2017.
427 c. EDN GNIILS.

20. Xaposa A.K. [Mpasosoe obecneyeHne MHpopmaum-
OHHOM 6€30MaCcHOCTH B «yMHbIX ropogax» // tOpucr.
2019. N2 12. C. 69-76. DOI: 10.18572/1812-3929-
2019-12-69-76.

21. Ipmwenko J1.J1., Pesun C.M., Kopotaes tO.B. «YmHbie»
TEXHONOTMM Npu obecrneyeHnm 6e30MNaCHOCTM B KYMHOM
ropoae» // MynuumnansHas akagemus. 2020. N2 2.
C. 186-191.

22. Lndppoasi 5SKOHOMMKA: AKTYQsbHbIE HAMPABEHMS
NPABOBOrO PETYIMPOBAHMS: HAYYHO-NPAKTUYECKOE
nocobue / M.O. Opskorosa, A.A. Edpemos, O.A. 3a-
ues v ap.; nog pea. M. Kyueposa, C.A. Cruu-
ustHa. M.: M3uCIl; HOPMA, 2022. 376 c. DOI:
10.12737/1839690.

23. Eamn B.M. CpashuTensHbii aHanua npasosoro obe-
cneveHus MHpopmauroHHoit BesonacHoctn B Poccuu
u 3a pybexom / nog obuwen pea. A.N. baparosa. M.:
MockoBckuit MHCTUTYT rocynapCTBEHHOO ynpaBeHus
u npasa, 2016. 168 c. (MHdopmaumoHHoe npaso 1 ku-
6epbesonacHocTs). ISBN 978-5-9909450-7-4. EDN
XRCLFL.



WORKS ON INTELLECTUAL PROPERTY Voli. 47 #4 2023

24. [onosenunk I, Kpacko M., fonoserumk M. Mpobnemb HOS AMHOMWKA M COXPAHKTCS K 3TOT TpeHa. — hitps://
knbepbezonacHoCcTH ymHbix ropogos // Hayka u nHHo- iz.ru/ 1371417 /roza-almakunova/byl-i-ubyl-chislo-

saumn. 2020. N2 12(214). C. 51-57. EDN STLLAY.
25. Kenbm C.M. CocTosiHue, CTpyKTypa M AUHOMMKA
NPECTYNHOCTH B Chepe XMIMLHO-KOMMYHASBHOTO

xoasiictea // Bectiuk Cankr-letepbyprckoro yHusep-

cuteta MBI Poccuu. 2021. N2 2(90). C. 84-90. DOI:
10.35750,/2071-8284-2021-2-84-90.

26. YronoBHO-t0pUCAMKLMOHHAS AESTENbHOCTD B YCOBM-
ax unbposuaaumn / H.A. Tonosarosa, A.A. [paeuHa,
O.A. 3aitues v gp. M.: U3uCr1; KOHTPAKT, 2019.
212 c.

27. HenpaBomepHoe BO3AENCTBUE HO KPUTUYECKYIO
nHPOopPMaLMOHHYIO MHbpacTpykTypy Poccuitckoit
@epepaumn. — URL: https:/ /beta.dostoevsky.io/
ru/274.1/2020/parts/

28. Kparivosa H.A. lpasa v TexHonorum B cdepe npotu-

BogeicTeus knbepyrposam // Mpaso u umdposas sko-

Homumka. 2021. N2 2. C. 23-31. DOI: 10.17803 /2618-
8198.2021.12.2.023-031.

29. bernwes M.P. BeaonacHocTts kputHUeckon MHPopma-

LMOHHOM MHbpacTpykTypsl Poccuiickon Pepepaumn //

BesonacHocts 6ustHeca. 2019. N2 1. C. 27-32.

30. byraes B.A., Yavika A.B. Paktopsl npectynHocTu
B chepe KoMmnbioTepHbIx TexHonoruit // YueHbie sanu-
ckun KpbiMckoro ¢epepanbHOro yHMBEPCUTETA UMEHM
B.M. Bepraackoro. lOpuanueckne Hayku. 2019. N2 4.
C. 139-145. EDN EJELBM.

31. Nocranoenenue Mpasutenscrea PO ot 12 oktabps
2019 r. N2 1320 «O6 ytsepxpnenun [Mpaeun npego-
cTaBneHus cybcuamnii u3 pepepanbHoro 6loaxeTta Ha

BBEJEHME B SKCTyaTaumio n obecnedeHmne GyHKLUOHM-

poBaHKA KM6epI‘IOJ’IMFOHG ons O6y‘-|eHM9I N TPEHUPOBKU

CMNeuManucToB 1 3KCMNepToB PA3HOro NPoduns, PykoBo-

auTeneit B 0bnacT MHbOPMALMOHHOM Be3onacHoCTH
M MHDOPMALMOHHBIX TEXHONOTUI COBPEMEHHbIM NPAK-
TMKam obecneyenmns besonacHoctn» // C3 PO 2019.
Ne 42 (Y. lll). Cr. 5913.
32. ATaKa HQ «yMHbIM» TOPOA: KAK MPOLLIM K-
BepyyeHus no sawmte MHPPACTPYKTYPbI. —
URL: https:/ /trends.rbc.ru/trends/industry /
cmrm/5fd1dc729a7947a505d40c26
33. Otkpuitbie cuctemsl // CYBM. 2022. N2 2. —
URL: https://www.osp.ru/os/2022,/02/13056210
34. Mndorpaduka. — https://bdu fstec.ru/charts

35. AktyansHbie knbepyrpossl: nepsbiit keaptan 2022 r. —
https:/ /www.ptsecurity.com/ru-ru/research/analytics/

cybersecurity-threatscape-2022-q 1 /#id2
36. Kpatkasi XapaKTepUCTHKA COCTOSHMS MPECTYMHOCTH

prestuplenii-s-ispolzovaniem-it-upalo-vpervye-za-5-let

38. Pewerthukos A.tO., Pycckesny E.A. O6 yronosHo#m
OTBETCTBEHHOCTM 30 HEMPOBOMEPHOE BO3AENCTBME HA
KPUTMYECKYIO MHPOPMALMOHHYIO MHDPACTPYKTYPY
Poccuickon Pepepaumn (ct. 274.1 YK PD) // 3a-
koHbl Poccuu: onbiT, ananus, npaktmka. 2018. N2 2.

C. 51-55.

39. Pepepanshbii 3akoH ot 14 miona 2022 r. N2 260-P3
«O BHeceHMU nameHeHui B YronosHbIM kopekc Poccuii-
ckoit Pepepauyn 1 YronoBHO-NPOLECCYAnbHbIA KOBEKC
Poccuickont Pepgepaumnn» // C3 PD. 2022. N2 29
(4. ). Cr. 5227.

REFERENCES

1. Chislo kiberatak v Rossii i v mire. — https://www.
tadviser.ru/index.php/Stat'ya:CHislo_kiberatak_v_Ros-
sii_i_v_mire

2. Federal’nyj zakon ot 26 iyulya 2017 g. No 194-FZ
“O vnesenii izmenenij v Ugolovnyj kodeks Rossijskoj
Federacii i stat'yu 151 Ugolovno-processual'nogo
kodeksa Rossijskoj Federacii v svyazi s prinyatiem Fed-
eral'nogo zakona “O bezopasnosti kriticheskoj infor-
macionnoj infrastruktury Rossijskoj Federacii” // SZ RF
2017.No 31 (Ch. I). St. 4743.

3. Federal’nyj zakon ot 26 iyulya 2017 g. No 187-FZ
“O bezopasnosti kriticheskoj informacionnoj infrastruk-
tury Rossijskoj Federacii” // SZ RF. 2017. N2 31 (Ch. I).
St. 4736.

4. Ishchuk Ya. G., Pinkevich T.V., Smol’yaninov E.S. Cifro-
vaya kriminologiya: uchebnoe posobie. M.: Akademiya
upravleniya MVD Rossii, 2021. 244 s.

5. Zharova A.K. Obespechenie zashchity gosu-
darstva ot komp'yuternyh atak v IKT-sfere //

Trudy Instituta gosudarstva i prava Rossijskoj aka-
demii nauk. 2022.T. 17. No 4. S. 100-125. DOI
10.35427 /2073-4522-2022-17-4-zharova. EDN
ZDFJDA.

6. Rosol M., Blue G. From the smart city to urban justice in
adigital age, City. 2022. Vol. 26:4. P. 684-705. DOI:
10.1080/13604813.2022.2079881.

7. Metodicheskij dokument. Metodika ocenki ugroz bezo-
pasnosti informacii (utv. FSTEK Rossii 5 fevralya 2021 g.)
Dokument ne opublikovan // SPS “KonsultantPlyus”.

8. Pasport nacional'nogo proekta “Nacional’naya pro-
gramma “Cifrovaya ekonomika Rossijskoj Federacii”.
Utv. prezidiumom Soveta pri Prezidente RF po strategi-

B Poccwitckoit Pepepaunn 3a sHeape — ioHb 2021 . — cheskomu razvitiyu i nacional’nym proektam, protokol ot
https:/ /mea.pd/reports/item /25094008 / 4 iyunya 2019 g. N2 7. — URL: https://digital.gov.ru
37. Buinb v yBbink: uncno npectynnenuin ¢ ucnonssosanmem 9. Zharova A., Elin V. State regulation of the loT in the Rus-

MT ynano enepssie 3a nate net. C yem cBA3aHA NO3UTHE- sian Federation: Fundamentals and challenges // Inter-

INFORMATION. STATE. HUMAN RIGHTS



TPYObl MO MHTENNEKTYAJIbBHOM COBCTBEHHOCTU Tom 47 #4 2023

18

national Journal of Electrical and Computer Engineering.
2021. Vol. 11. No 5. P. 4542-4549. DOI 10.11591/
iiece.v11i5.pp4542-4549. EDN TLEEFT.

10. Samatov K. Umnyj dom i umnyj gorod: Kl ili net2
13/12/21. — URL: https:/ /www.itsec.ru/articles /um-
nyj-dom-i-umnyj-gorod-kii-ili-net

11. Bazovaya model’ ugroz bezopasnosti personal’nyh
dannyh pri ih obrabotke v informacionnyh sistemah per-
sonal’'nyh dannyh (Vypiska) (utv. FSTEK RF 15 fevralya
2008 g.) Dokument ne opublikovan // SPS “Konsul'tant
Plyus”.

12. Ukaz Prezidenta RF ot 30 marta 2022 g. No 166
“O merah po obespecheniyu tekhnologicheskoj ne-
zavisimosti i bezopasnosti kriticheskoj informacionnoj
infrastruktury Rossijskoj Federacii” // SZ RF. 2022.

No 14. St. 2242.

13. Petrova E. Ushel i ne vernulsya: kakie IT-kompanii
pokinuli Rossiyu i kto smozhet zanyat’ ih mesto. — URL:
https:/ /hightech.fm /2022 /05 /26 /it-companies-went-
away

14. Shabalin Yu. Opasnost’ komponent s otkrytym isk-
hodnym kodom v cifrah na real’nom proekte. — URL:
https:/ /www.itsec.ru/articles/opasnost-kompo-
nent-s-otkrytym-iskhodnym-kodom-v-cifrah-na-real-
nom-proekte

15. Genprokuror Rossii Igor’ Krasnov provel soveshchanie
po teme bor’by s prestupleniyami, svyazannymi s po-
syagatel’stvami na bezopasnost’ v sfere ispol’zovaniya
informacionno-kommunikacionnyh tekhnologij. — URL:
https:/ /epp.genproc.gov.ru/web/gprf/mass-media/
news/ archiveitem=56766040

16. Socialnyj portret prestupnosti. — URL: http://crimestat.
ru/social_portrait

17. Esayan A.K., Truncevskij Yu.V. Obshchie podhody
k normativnomu pravovomu regulirovaniyu tekhnologii
v sfere “Umnyj gorod” // Mezhdunarodnoe pub-
lichnoe i chastnoe pravo. 2020. No 1. S. 36-41. DOI:
10.18572/1812-3910-2020-1-36-41.

18. Prikaz Minstroya Rossii ot 25 dekabrya 2020 g.

No 866/pr “Ob utverzhdenii Koncepcii proekta
cifrovizacii gorodskogo hozyaijstva “Umnyj gorod” //
Informacionnyj byulleten’ o normativnoj, metodicheskoj i
tipovoj proekinoj dokumentacii. 2021. No 1-2.

19. Efremova M.A. Ugolovno-pravovaya ohrana informa-
cionnoj bezopasnosti: special'nost’ 12.00.08 “Ugolov-
noe pravo i kriminologiya; ugolovno-ispolnitel'noe
pravo”: diss. ... dokt. yur. nauk. M., 2017. 427 s. EDN
GNIILS.

20. Zharova A.K. Pravovoe obespechenie informacionnoj
bezopasnosti v “umnyh gorodah” // Yurist. 2019.

No 12. S. 69-76. DOI: 10.18572/1812-3929-2019-
12-69-76.

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

21. Grishchenko L.L., Revin S.M., Korotaev Yu.V. “Umnye”
tekhnologii pri obespechenii bezopasnosti v “umnom
gorode”// Municipal’naya akademiya. 2020. No 2.
S. 186-191.

22. Cifrovaya ekonomika: aktual’nye napravleniya
pravovogo regulirovaniya: nauchno-prakticheskoe
posobie / M.O. D'yakonova, A.A. Efremov, O.A. Zajcev
i dr.; pod red. LI. Kucherova, S.A. Sinicyna. M.: IZiSP;
NORMA, 2022. 376 s. DOI: 10.12737 /1839690.

23. Elin V.M. Sravnitel’nyj analiz pravovogo obespecheni-
ya informacionnoj bezopasnosti v Rossii i za rubezhom /
pod obshchej red. A.P. Baranova. M.: Moskovskij institut
gosudarstvennogo upravleniya i prava, 2016. 168 s.
(Informacionnoe pravo i kiberbezopasnost'). ISBN 978-
5-9909450-7-4. EDN XRCLFL.

24. Golovenchik G., Krasko G., Golovenchik M. Problemy
kiberbezopasnosti umnyh gorodov // Nauka i inno-
vacii. 2020. No 12(214). S. 51-57. EDN STLLAY.

25. Kel’m S.1. Sostoyanie, struktura i dinamika prestupno-
sti v sfere zhilishchno-kommunal'nogo hozyajstva //
Vestnik Sankt-Peterburgskogo universiteta MVD Rossii.
2021. No 2 (90). S. 84-90. DOI: 10.35750,/2071-
8284-2021-2-84-90.

26. Ugolovno-yurisdikcionnaya deyatel'nost’ v uslovi-
yah cifrovizacii: monografiya / N.A. Golovanova,

A.A. Graving, O.A. Zajcev i dr. M.: IZiSP; KONTRAKT,
2019. 212 s.

27. Nepravomernoe vozdeistvie na kriticheskuyu informa-
cionnuyu infrastrukturu Rossijskoj Federacii // https://
beta.dostoevsky.io/ru/274.1/2020/parts/

28. Krajnova N.A. Prava i tekhnologii v sfere protivode-
istviya kiberugrozam // Pravo i cifrovaya ekonomi-
ka. 2021. No 2. S. 23-31. DOI: 10.17803/2618-
8198.2021.12.2.023-031.

29. Begishev I.R. Bezopasnost' kriticheskoj informacionnoj
infrastruktury Rossijskoj Federacii // Bezopasnost’
biznesa. 2019. No 1. S. 27-32.

30. Bugaev V.A., Chajka A.V. Faktory prestupnosti v sfere
komp'yuternyh tekhnologij // Uchenye zapiski Krymsk-
ogo federal'nogo universiteta imeni V.I. Vernadskogo //
Yuridicheskie nauki. 2019. No 4. S. 139-145. EDN
EJELBM.

31. Postanovlenie Pravitel'stva RF ot 12 oktyabrya 2019 g.
No 1320 “Ob utverzhdenii Pravil predostavleniya
subsidij iz federal'nogo byudzheta na vvedenie v
ekspluataciyu i obespechenie funkcionirovaniya
kiberpoligona dlya obucheniya i trenirovki specialistov
i ekspertov raznogo profilya, rukovoditelej v oblasti
informacionnoj bezopasnosti i informacionnyh
tekhnologij sovremennym praktikam obespecheniya
bezopasnosti” // SZ RF 2019. No 42 (Ch. Ill). St. 5913.



WORKS ON INTELLECTUAL PROPERTY Voli. 47 #4 2023

32. Ataka na “umnyj” gorod: kak proshli kiberucheniya po
zashchite infrastruktury. — URL: https://trends.rbc.ru/
trends/industry/cmrm/5fd1dc72907947a505d40c26

33. Otkrytye sistemy // SUBD. 2022. No 2. —

URL: https://www.osp.ru/os/2022,/02/13056210

34. Infografika. — URL: https://bdu.fstec.ru/charts

35. Aktual’nye kiberugrozy: | kvartal 2022 goda. —

URL: https:/ /www.ptsecurity.com/ru-ru/research/ana-
lytics/cybersecurity-threatscape-2022-q 1 /#id?2

36. Kratkaya harakteristika sostoyaniya prestupnosti v
Rossijskoj Federacii za yanvar'-iyun’ 2021 g. —

URL: https://mvd.rf/reports/item /25094008 /

37. Byl i ubyl": chislo prestuplenij s ispol’zovaniem
IT upalo vpervye za 5 let. S chem svyazana pozitivnaya
dinamika i sohranitsya li etot trend. — URL: https://iz.
ru/ 1371417 /roza-almakunova/byl-i-ubyl-chislo-prestu-
plenii-s-ispolzovaniem-it-upalo-vpervye-za-5-let

38. Reshetnikov A.Yu., Russkevich E.A. Ob ugolovnoj ot-
vetstvennosti za nepravomernoe vozdeistvie na kritich-
eskuyu informacionnuyu infrastrukturu Rossijskoj Feder-
acii (st. 274.1 UK Rossii) // Zakony Rossii: opyt, analiz,
praktika. 2018. No 2. S. 51-55.

39. Federal'nyj zakon ot 14 iyulya 2022 g. No 260-FZ
“O vnesenii izmenenij v Ugolovnyj kodeks Rossijskoj
Federacii i Ugolovno-processual’nyj kodeks Rossijskoj
Federacii” // SZ RF 2022. No 29 (Ch. II). St. 5227.

INFORMATION. STATE. HUMAN RIGHTS

19



HayuHas crates Original article
YOK 342.727
DOI: 10.17323 /1i5.2023.18203

CUCTEMATUN3ALNA NHDOPMALUOHHOIO (LULMDPPOBOTO)
3AKOHOQOATEJIbCTBA: COBPEMEHHbBIE TEHOEHLU MU
(POCCHSA U LLEHTPAJIbBHAS A3U4)

SYSTEMATIZATION OF INFORMATION (DIGITAL) LEGISLATION:
CURRENT TRENDS (RUSSIA AND CENTRAL ASIA)

Actamyp AHaronbesuy TELIEEB : 60TKA NPOEKTOB KOAMPULMPOBAHHBIX AKTOB B 061aCTH
LleHTp cpaBHuTensHoro npasosefeHus YHupepcureta . nHbopmaumu, MHbopmaumoHHbix (LudbpoBsix) TexHONOMI
MTY-MMW & LLsHbuxsHe, LsHbuxans, KHP, o ¥ 30WMTHI MHPOpmaLmu. B ctatbe obocHosaHa ueneco-
navka@audit.msu.ru, « 06pPA3HOCTb PACCMOTPEHMS YKA3AHHBIX MPOLECCOB B 4ACTH

SPIN-kog: 6358-5080

BblBJIEHNUA MX OCHOBHbIX TeHﬂ,eHLIMIZ, NPOAHANNU3NPOBAHbI
noaxonbl K NOCTPOEHMIO HALMOHAIbHOIO MHdDOpMGLIMOH-

Mudopmaums ob astope HO-NPGBOBOTO PETYNIMPOBAHMS, YEPES MPHU3MbI CTPYKTYPSI
A.A. Tepees — npodeccop kadeapsl rocyaapCTBEHHOTO « MPOEKTUPYEMbIX OKTOB [AHO NPEACTaBNEHHUE 06 Mx copep-
ayauTa Beicweit wkonel rocysapcreeHHoro ayauta (bakynb-  xaHuu M npeameTHbix obnacTax. [pu sTom nogdepkusaet-
teta) MI'Y umern M.B. Jlomorocosa, npodeccop Uentpa  ° cs, uto B Poccuiickoit Pepepaumm ectb onbIT nOAroToBKM
cpaBHWTenbHOro npasoeeaeHms Yuusepcureta MIY-MNMA KOAMPULMPOBAHHbBIX OKTOB, KOTOPBIN TAKXE [OMKEH BbiTh
8 LLsHbuxane (Kutait), rmasHbii HayuHbIld cotpyaHmk ) BOCTPebOBAH B NPeAcToslen KoanpHKAaLMoHHON paboTe.
Llentpa cpashutensHoro rocyaapcteosenenms Mucturyta  OBobiueHne MMeIoLLerocst OTe4eCTBEHHOTO 1 NPUMEHH-
Kurast n cospemenHoit Asun PAH, noktop lopuanyeckux MOro 3apyBexHOro onbITa ¢ y4eToM ChOPMUPOBABLLENCS
HAYK, KOHAMAAT SKOHOMMYECKMUX HAYK, ACCOLMMPOBAHHbIN B MHOPMALMOHHON NPaBOBO chepe NPABOMNPUMEHNTENb-
unen Kagpeppsl KOHECKO no astopckoMy npasy, cmex- ° HOWM NpaKTWKK, KaK NpeacTasnsetcs, byaet soctpebosaHo
HbIM, KYJIbTYPHBIM M MHpOpMaumoHHbiM npasam HAY BLLID npu paspabotke oTeyecteeHHoro MHdbopmaunorHoro

(Undposoro) kopekca.

AnHoTaums. ABTOp aHAnM3npyet 0cobeHHOCTH 1 coBpe-
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Kax H3BECTHO, BIIepBble HEOOXOAMMOCTD IPOBEACHMS
CHCTEMATH3AIMU POCCUICKOTO HMHGOPMAIIMOHHOTO 3a-
KOHOAQTEAbCTBA B pOpMe ero KOAUPHKALUK Pa3BepHYTO
o6ocrosara M. A. Baunao [1]. B cBoux paborax ona Heoa-
HOKPATHO ITOAYEPKUBAAQ, UTO, IIOCKOABKY cdpepa HHPOpMa-
IIMOHHOM ACATEABHOCTH U COOTBETCTBYIOIIME OTHONICHH
TOABKO CKAAABIBAIOTCSl, CTABUTDb BOIPOC O KOAUDHKAIUH
HAY 3aBePIIeHHOM CHCTeMATH3AIUK POCCHUICKOTro HHPOP-
MAIIMOHHOTO 3aKOHOAATEABbCTBA IpobaeMarraHO. OAHAKO
AEAATb 9TO HY’>KHO, M BpeMsI TAKOH KOAUPHKALIUK PAHO UAU
nospHo npuaeT. Ilpu atom HM.A. Baunao moadepkuBaaa,
4ro B CTPYKTYypy Kopekca «Kak KOHCOAMAMpYIOIETo
aKTa MOXXHO OBIAO OBI BKAIOUHTb B COOTBETCTBYIOIIeH
IIOCA@AOBAaTeAbHOCTH 3akoHbI PQ 110 BceMy criekTpy oT-
HOIIEHHUH B cpepe HHPOPMATUKH, KOMIIAEKC AOTOBOPOB
U HMHBIX MEXAYHAPOAHBIX aKTOB, PaTHPUIIMPOBAHHBIX
Poccuiickoit QPepepanueil B AaHHOM cdhepe OTHOIIEHUH,
a TaKKe 3aKOHBI CyObekToB P®, IpuHsTHIE B 06AACTH HH-
$opmanyu u mEPopMaTusanun> [2].

B mocaepHHE TOABI BOIIPOC O pa3paboTke oTede-
crBeHHoro Mudopmanuonnoro nau Iudpposoro xopex-
Ca BBIIIEA Ha TPAEKTOPHIO ITEPEX0AA OT AOKTPHHAABHBIX
MoaeAeil K IIPaKTHYeCKOH peasmsanuu. 19 ceHTs0ps
2023 1. cTaro usBecTHO, uT0o MuHIudpps PO moarorosu-
A0 mpoekT LluppoBoro xopexca, IpeAycMaTpHBAIONIMI
CHCTEMATH3AIMIO Pa3pO3HEHHBIX U IPOTHBOPEYAIHX
APYT APYT'Y HopMaTHBHbIX aKTOB B cdepe IT u cssu [3].

CucreMHOe COBepIIEHCTBOBaHNE HHYOPMAITOHHOTO
3akoHOAaTeAbcTBa PO, Kak mpeacTaBAsieTcst aBTOPY, Tpely-
eT Kak MUHMMYM TPeX IIaroB — pa3paboTaTh U IPUHSITb:

e (epepaAbHBII 3aKOH O TIPABaX U CBOOOAAX YeAOBEKa
B YCAOBHSAX U POBOH TpaHCHOPMAIHY;

e Uudopmanmonnsiit (Llupposoit) kopexc (koTo-
Pl 6yAeT IPU3BAH perAaMeHTUPOBATh OCHOBHBIE
BOIIPOCHI IUPPOBOI ASTEABHOCTH B MHPOpMALIHU-
OHHOM cpeae U GpaKTHIeCKH 3aMeHUT, B YACTHOCTH,
3aKOHbI 06 MHGOPMAIUH, HHPOPMAITMOHHbIX TEXHO-
Aorusx, samure uHpopmanuu u o CMUN);

e (QepepaAbHBII 3aKOH KOMIIAEKCHOT'O XapaKTepa
0 BHECEHUH HH(OPMAITHOHHO-TIPABOBBIX H3MEHEeHUH
B OTPacAeBO€ 3aKOHOAATEABCTBO.

ITpr TakoM IOAXOAE OAHOMOMEHTHO MOXKET OBITh
chopMHIpOBaHa HEIIPOTUBOPEUMBAS U He UMEIOINas IIPO-

INFORMATION. STATE. HUMAN RIGHTS
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0eAOB HOPMATUBHO-IIPABOBASI OCHOBA AASI AAABHEFIIErO
obecrieveHns HUPPOBOI TPaHCPOPMALIUU OTEUeCTBEH-
HOM ITPaBOBOM CHCTEMBL.

B psaae coceprnx ¢ PO rocyaapcrs, B yacTHOCTH
B Asepbaiipxane, Kasaxcrane, Keipreiscrane u Ysbexu-
CTaHe, aKTHBH3UpOBaAach B 2022-2023 rr. paszpaborka
IIPOEKTOB KOAUDHIIMPOBAHHBIX AKTOB B 006AacTH HHOP-
Manuy, UHPOPMALMOHHBIX (LUPPOBBIX) TEXHOAOTHIL
u 3amuThl nHPopManuu. ITpeacraBasieTcs eaecoobpas-
HBIM OOPAaTHTBCS K PACCMOTPEHHIO YKA3aHHBIX MPOIjec-
COB B YaCTH BBIABACHHUS X OCHOBHbIX TEHACHITHIL.

B Kazaxcrane B ¢eBpase 2022 r. o maaHax paspa-
6orare mpoekr Llu¢pposoro, man HupopmarroHHOrO,
KOAEKCA OBIAO OOBSIBAEHO HA PACIIMPEHHOM 3aCeAAHHH
ITpasureapcta Pecrrybamknu [4]. Tlo sambicay Munu-
CTepcTBa IUPPOBOrO Pa3BUTH, HHHOBALIMI 1 ad9POKOC-
Mu4ecKoii mpoMsimAeHHOCTH Pecrrybankn Kazaxcras,
CO3AaBaeMbIll KOAUPHUIIMPOBAHHBIN aKT IIPU3BAH pery-
AVPOBATh BCE BUADBI ACSITEABHOCTH, CBSI3aHHbIE C FICIIOAD-
30BaHMEM IIEPEAOBBIX TEXHOAOTHI, BKAIOYas pOOOTOB,
OAOKUEIH 1 MCKYCCTBEHHBIN HHTeAAeKT. [Tpu aToM mpo-
ext IJudppoBoro xopekca peureHo paspaboTaTh B CBA3H
C YTBEPXXAEHHBIMH T'OCYAAPCTBEHHBIMH KOHIICIILIMAMU:
Konuenmnuei npaBooit moantuxu Ao 2030 r. u Konnen-
e pa3BUTHS OTPACAM MHPOPMAIIMOHHBIX TEXHOAOTHH.

B HacrosBmee BpeMs MHPOpPMAIMOHHbBIE OTHOIIE-
Husa B Kasaxcrane peryaupyrorcs HopMamu 4. 2 cT. 20
Koncrurynun Pecrry6anku Kasaxcran («Kaxaprit nme-
eT IIPaBO CBOOOAHO ITOAYYATD M PACIPOCTPAHATH HHPOP-
MAIIHIO AIOGBIM HE3aIPenIeHHbIM 3aKOHOM CIIoco60M> ),
ITOAOKEHUSIMA  MHQOPMAIIMOHHOTO 3aKOHOAATEABCTBA
Pecrry6anxu KazaxcraH, BKAIOYAIOIIEro B ce6sl, B YaCTHO-
cry, 3akoH Pecrrybanku Kazaxcran or 16 Hosi6psi 2015 1.
N2 401-V «O pocryme k uH$popManuu> (¢ U3M. U AOIL IO
cocrosiHmio Ha 01.05.2023), 3axon Pecrry6ankn Kasax-
craH oT 24 Hos16pst 2015 1. N2 418-V «O6 unpopmarusa-
nun> (C M3M. U AOIL 10 cocTosHmo Ha 10.09.2023), 3a-
koH Pecrry6auku Kasaxcran or 23 nroast 1999 1. Ne 451-1
«O cpeacTBax MaccoBoi MHYOpMALUH > (C U3M. H AOIL IO
cocrosuuo Ha 01.05.2023), 3akon Pecrrybankn Kasax-
cras oT 15 mapra 1999 r. N2 349-1 «O rocyaapcTBeHHBIX
cekpeTax> (C M3M. M AOTL 10 cocTosuuio Ha 07.03.2023),
3akon Pecniy6anku Kasaxcran or 21 mast 2013 1. Ne 94-V
«O nepcoHAAbHDIX AAHHBIX U MX 3aIjuTe> (C U3M. U AOTL
1o cocrostmio Ha 01.05.2023), 3axon Pecrry6anxu Kasax-
cta ot S mroast 2004 1. N2 567-11 «O crsasu> (C u3M. U AOTL.
no cocrosumio Ha 01.05.2023), 3axon Pecrry6anku Ka-
3axcrat o1 7 stBaps 2003 1. N 370-11 «O6 saexTpoHHOM
AOKYMEHTE U 3AeKTPOHHON LUPPOBOIl IOATIHCH > (C H3M.
¥ AOTL 110 cocTosirmio Ha 01.05.2023), 3akon Pecrry6anku
Kazaxcran or 22 pexabpst 1998 . Ne 326-1 «O Hamwo-
HAABHOM apXMBHOM (QOHAE 1 apxuBax> (C M3M. U AOIL IO
cocrosamo Ha 01.05.2023), 3akon Pecry6anku Kasax-
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crad ot 10 mons 2014 r. Ne 207-V «O6 UHHOBAIIMOHHOM
xaactepe «[lapk MHHOBAIJMOHHBIX TEXHOAOTHIT> (C M3M.
M AOIL IO COCTOSIHUIO Ha 07.03.2022) H Ap.

Kax caeayer u3 pazpaboTaHHOrO IPOQPUABHBIM MHU-
HHICTEPCTBOM TEXHHYECKOTO 33aAAHUS, IIPEAIIOAAraeTcs,
uro [udpposoit kopaexc Pecrrybankn Kasaxcran pAoaxeH
BKAIOYATH PerAAMEHTAI[HI0 CACAYIONINX IIPEAMETHBIX 00-
AacTen:

® (yHAAMeHTaAbHBIe IUPPOBBIE IPaBa IPasKAAH,

TapaHTHH 3aIIUTHI YACTHOM XXU3HH U KOHPHAEH-

IJMAABHOCTH AQHHBIX, A TAKKe TIPABO Ha PaBHBIH

AOCTYII K TeAEKOMMYHHUKAIIIOHHON HHPPACTPYKTY-

pe 1 ycAyram;

® obmecTBeHHbIE OTHOLIEHMS B Cpepe OKa3aHUsI
TOCYAAPCTBEHHBIX YCAYT B ITUPPOBOI PpopMe;
® IOPSIAOK OOPabOTKH AQHHBIX U YIIPABACHHS

AQHHBIMH, KOTOPbIE XPAHSTCSI B TOCYAAPCTBEHHbBIX

MHPOPMALIMOHHBIX CHCTEMAX ALO0 CO3AAHBI 32 CYET

OIOAYKETHBIX CPEACTB;

HOPSIAOK BBIITYCKa M 060pOTa [P POBBIX AKTHUBOB;
CO3A\AHHUE U UCIIOAb30BAHHE IACKTPOHHBIX AOKYMEH-
TOB, YAOCTOBEPEHHBIX IOCPEACTBOM 9AEKTPOHHOM
111$POBOI TIOATIHCH;

® IIpaBOBbIE OCHOBBI ACSTEABHOCTH, CBA3AHHOM CO

c60poM, 06pabOTKOM ¥ 3AIUTOMN ePCOHAABHBIX
AQHHBDIX;
® OPSIAOK QYHKITMOHHPOBAHHMSA PEryASTOPHBIX ITe-
COYHMI] AASI TECTUPOBAHHS IIEPEAOBDIX Pa3paboToK
B cdpepe HHPOPMAITMOHHBIX TeXHOAOTHI;
® IIPaBOBOI PEXXUM IIPHMeHEHHUs IIUPPOBBIX IIPO-
AYKTOB H pelleHHH, OCHOBAHHbIX Ha TEXHOAOTHSX
HCKYCCTBEHHOTO MHTEAAEKTA, OAOKUEIHA, yIIpaBAe-
HUS OOABIINMY AQHHBIMY;
® IIPaBOBOIL PEXXUM YCAYT CBS3M U MHYOPMAI[IOHHOMN
6e3omacHOCTY;
® TOpsAOK QpYHKITMOHHUPOBAHH ITUPPOBBIX IIAAT-
dopm 1 IKOCHCTEM, A TAKKe ITPaBa IPASKAAH IIPH
B3aMMOAENCTBUU C HUMU;
® TOpPSIAOK cOOpa, XpaHeHHs i 06pabOTKH broMeTpH-
4eCKHUX AAHHBIX, a TAIOKe HCIIOAb30BAHMS TEXHOAO-
Uil OHOMETPUIECKOI HACHTHPUKALINMY;
® IIPaBOBOI PEKXUM $YHKIFIOHHPOBAHIUS OECIIMAOT-
HBIX QIIIIAPATOB, @ TAKXKe AaBTOHOMHBIX po6oToB [S].
B cpaBHUTeAPHOM KAIOUE PACCMOTPHM HECKOABKO
HHOI1 IIOAXOA K OIIPEACACHHIO KPYTa MOAASKAIIUX PeTrAa-
MeHTanuu KopekcoM oTHOmIeHMIT Ha IpHUMepe IIOAXOAR,
UcroAb3yeMoro B cocepHeit Koipraisckoit Pecrry6auxe.
B cpeacrBax MaccoBoit mHPopMmarmu 11 mroas 2023 r. mo-
SIBUAOCH COOOIIIEHHE CO CAGAYIOLIMM 3arOAOBKOM: «MuH-
muper KP paspaboraso mepsbiit B Mupe Lludposoit xo-
Aekc. O6 aToM cO06IIaeT MUHHCTP IIUGPOBOTO Pa3BUTHS
TasanTbex VIMaHOB Ha CBOeit CTpaHHMIlE B COLIMAABHBIX
cersix>» [6]. Toraa sxe mpoekt Lludpposoro koaekca Koip-
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TBI3CKOM PecrryOAnKY OBIA IPEACTABACH AASL Iy OAMIHOTO
06CyKACHUSL.

ITpu atom paspaborunku Koaekca ucxopsr us toro,
4TO OOILIleCTBeHHbIE OTHOLIEHNUS P 00paboTke rudpo-
BBIX AAHHBIX, B TOM 9HCA€ C HCIIOAb30BaHHEM HUHTepHeTa,
00pasyIoT eAUHYIO0 HHPPOBYIO CPeAy, He HMEIOIIYIO Tep-
PHUTOpPHAABHBIX Tpanul. Dusmyeckne M IOPHANYECKHE
anna u Keipreickast Pecrry6anka Kak caMOCTOSITeABHBII
CyOBEKT MPaBOOTHOMIEHHH B IIUPPOBOI CpeAe CO3AAIOT
coobmecrsa (UuPpOBbIE COOOIIECTBA), YIACTBYIOT B UX
paboTe U B CHAY 9TOrO BIIpaBe YCTAHABAMBATD IPABHAQ
AASL 9THX COOOIeCTB.

ITpeanoaaraercs, uro npoekTupyembiit Kopexc B cay-
Yae ero NMpUHATUS OYAT perAaMeHTHPOBATD CAEAYIOIIYIO
cHCTeMy 00IIeCTBEHHBIX OTHOIIEHHUI B IIHPPOBOI Cpeae:

1) oTHOIeHuS, CBSI3aHHble C 06pabOTKOM LUPPOBBIX
AQHHBIX, CO3AaHHEM U HCTIOAb30BaHKEM ITUPPOBBIX 3aIlH-
ceit (B TOM 4KCAe B BUAE IUPPOBBIX AOKYMEHTOB) U 1ud-
POBBIX peCypcCoB;

2) OTHOLIEHWS, CBA3aHHbIE C CO3AAHMEM H HCTIOAB30-
BaHUEM IHUQPOBBIX CEPBUCOB, MOCTPOEHHEM IIMPPOBDIX
9KOCHCTEM U YYaCTHEM B HUX;

3) OTHOIIEHNS, CBSI3AHHbIE C CO3AAHMEM LUPPOBBIX
TEXHOAOTMYECKUX CHCTEM, TAKUX KK [IEHTPBI 00paboTKu
AQHHBIX U TeAEKOMMYHHUKAIIMOHHBIE CeTH;

4) OTHOWIEHWS, KACAIOUMECS AOCTYIA BAAACADBLEB
MPPOBBIX TEXHOAOTHYECKHX CHCTeM K MHQPaCTPYKTY-
pe: 3eMASIM, 3AAHHSM, CTPOEHMAM, COOPY>KeHHAM U HHBIM
AHAAOTHYHBIM OOBEKTaM.

Kpowme Toro, 06mmecTBeHHbIe OTHOLIEHHS ITO PACIIPO-
CTPaHEHUIO OTAGABHBIX BUAOB HHPOPMAIIUU MAU AOCTYITY
K Hell B 3aBUICUMOCTH OT €€ COAEPIKaHIUS OYAYT, KaK U Ipe-
KA, PEI'yAMPOBAThCS 3aKOHOAATeAbCTBOM KrbIproIsckoi
Pecrry6auku B cpepe nHPOpMALIUH.

ITpu aTom ucnoansyemas B nmpoekte Llnpposoro xo-
Aexca Keipreisckoit PecriybAuku cTpykTypa yKa3aHHOTO
aKTa AAeT Pa3dBepHYyTOe IPEACTaBACHHME O IPEeAMETHBIX
00AACTSX IPOEKTHPYEMOM MOAEAN HAI[IOHAABHOIO HH-
$OpPMaIIIOHHO-TIPABOBOTO PEryAUPOBAHMS:

1) OCHOBBI IPAaBOBOTO PETYAMPOBAHKS B LUPPOBOIL
cpeae (OCHOBBI OTHOMIEHMIT B UPPOBOIL Cpeae; TIPHH-
IIUIIbI PeIryAMPOBAaHMS OTHOLIEHUI B IIUPPOBOH CpeAe;
00IenpI3HAHHAS MEXAYHAPOAHAS [IPAKTUKA; Pa3BUTHE
1IMPPOBOTO 3aKOHOAATEABCTBA; FOCYAAPCTBEHHOE pery-
AUMpOBaHHe B IUPPOBOH CpeAe; CIellHaAbHOEe PeryAupo-
BaHUe B IINPPOBOIL CpeAe; B3aUMOAeHCTBHE B IIUPPOBOI
cpeae);

2) mpasooTHoMmeHus B UpoBoit cpeae (06BeKTHI
[IPaBOOTHOIIEHHUI B IUPPOBOIL CpeAe; CyObeKTHI IIPaBOOT-
HOIIEeHUH B IIUPPOBOH cpeae; UPPOBast UACHTHPHUKAIILS;
OCHOBaHHS BO3SHUKHOBEHHS, HU3MEHEHHMs, IpeKpalleHust
IPaBOOTHOIIEHHH B IUPPOBOM Cpeae; OCyIeCTBACHHE
TIpaB 1 UCTIOAHEHHe 06s3aHHOCTel B IUPPOBOIi cpeae);

3) 06paboTKa UPPOBBIX AAHHBIX; LUPPOBbIE pe-
cypept (o6mue moaoxkeHust 06 o6paboTke LUPPOBBIX
AQHHBIX; 0OpabOTKa [EPCOHAABHBIX AAHHBIX; LIUPPOBBIE
IIPOCTPAaHCTBeHHbIE AAHHBIE; UPPOBbIE PeecTphl);

4) nudpoBble CepBHCHI U UPPOBble IKOCUCTeMbI (06-
Iye IIOAOXKEHHS O IMPPOBbIX CEPBUCAX; CEPBHCHI IIUPpPO-
BOTO OAArOIIOAYYHSI; TEAEKOMMYHUKAI[FIOHHBIE CEPBICHI;
AOBepeHHbIe CEepPBUCHI; TOCYAAPCTBEHHbIE IIUPPOBLIE Cep-
BHCbI; HAJMOHAABHAS LIPPOBast 9KOCHCTEMA);

S) uudpoBble TexHOAOTMYeCKHe cHcTeMbl (obmue
HOAOXKEHUS O IMPPOBBIX TEXHOAOTHYECKUX CHCTEMAX;
TeAeKOMMYHHUKAIIMOHHbIE CeTH; B3aMMOAEHCTBHE BAA-
AeAblLieB P POBBIX TEXHOAOTHIECKUX CUCTEM MEXKAY CO-
0011 1 C TOCYAAPCTBEHHBIMY OPTaHAMU; CHCTEMbI HCKYC-
CTBEHHOTO MHTEAAEKTA).

B Pecrry6auke YsbekucTan npoext MupopmarioH-
HOTO KOAEKCA OBIA pazpaboTaH AreHTCTBOM HHPOPMAI[HU
M MaCCOBBIX KOMMYHUKaIui npu AamunucTpanuu IIpe-
supenTa Pecrybanku YaOexucran u 14 aexabpst 2022 r.
pasmemen Ha opurmassrom noprare COBA3 (Cucrema
OLICHKH BO3AEVCTBHS aKTOB 3aKOHOAQTEABCTBA) AASL 06-
II[eCTBEHHOTO 0OCYKACHNSL.

Ormeuaercs, yro Kopexc mpusBaH peryAMpoBaThb
OTHOIIeHHUsI B cdpepax MHPOPMATU3AIINH, HCIIOAB30BA-
HUST HHQOPMALIMOHHBIX PeCYypPCOB M CHCTeM B Y3beKu-
CTaHe, PeaAM3alIMY KOHCTUTYIIMOHHOTO IIPaBa CBOOOAHO
U 6eCHpersiTCTBEHHO HCKaTb, IOAYYATh, HCCAEAOBATD,
IepeAaBaTh U PACIpPOCTPAHATh MHPOPMAIIUIO, A TAKOKe
B cdepe obecredeHnst HHYOPMAIIMOHHO 0€30IIACHOCTH
AMMHOCTH, O0IIeCTBa U TOCYAAPCTBA, PACIPOCTPAHEHHS
U MCIIOAb30BAHUSA MMPABOBOM HHPOpManuu. B ookymenre
AQHbBI OCHOBHbIe IOHATHS B 9TOM cdepe. [Ipu arom mop-
yepKHBaeTcs, 4To MpoekT Koaekca paspaboraH B paMKkax
peaausanuu Crpaternn passutus Hosoro Ys6ekucrana
Ha 2022-2026 rr. u [ocysapcTBeHHO IPOrpaMMBI IO ee
peaausanun B «I0p obecredeHNss HHTEpECOB YeAOBEKa
¥ Pa3BUTHS Maxarau> (yTBepskAeHsl Ykazom [Ipesnaen-
Ta Pecrrybanku Ysbekucran or 28 stuBapst 2022 r. Ne YTI-
60) AAS yHUHKALMHU ACTICTBYIOIIETO 3aKOHOAATEAbCTBA,
HAIIPAaBAGHHOI'O HAa DPeryAMpOBaHHe HMH(OPMAIIMOHHOM
cheprl. MIHGOPMAIIMOHHBIA KOAEKC (aKTHIECKU IIPHAET
Ha CMEHY PSIAY ACHCTBYIONINX 3aKOHOB, KOTOPBIE YTPATSAT
CHAY C MOMEHTa ero BBeAeHHs B AeficTBue [7].

B oramume oT 3aKOHONpPOEKTHBIX pemeHui Kazax-
crana u Keipreizcrana, B Pecrry6Anke Y36ekucTaH HOBBII
Kopexc paxTryecku MaKCMMaABHO BOOPAA B Ce051 TEKCThI
psiAa paHee AGHCTBOBABIIMX 3aKOHOB (B YaCTHOCTH, IIO-
AoxeHnst 3akoHa Pecrrybauku Ysbekucran ot 24 ampe-
Ast 1997 1. N 400-1 «O rapanTusx u cBoboae A0cTyIma
K nHpopManuu>, 3akoHa Oanit Maxanca Pecrrybanku
Vabexucran or 12 pexabps 2002 1. Ne 439-1I «O npun-
IMIIAX M TapaHTUSIX CBOOOABI HMHPOpMAIiMM>, 3aKOHA
Pecrybanku Ysbexucran ot 11 pexabpst 2003 . Ne 560-11
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«06 undopmarusarnum>, 3akoHa Pecrrybanku Y3bexu-
cran or 15 suBaps 2007 r. Ne YI1-78 «O BHeceHnu nsme-
HeHHUIT ¥ AOTOAHeHu# B 3akoH Pecrrybanxu Y36exucran
“O cpeactBax MaccoBoil uHdpopManuu >, 3akoHa Pe-
crybanku Y3bexucran ot 6 Mast 2014 . Ne YII-369 «O6
OTKPBITOCTH AESATEABHOCTU OPIaHOB IOCYAAPCTBEHHOM
BAQCTH U YIIPaBAeHMs >, 3akoHa Pecirybanku Y3bekucran
or 8 centsopst 2017 r. Ne YI1-443 «O6 obecneveHnn
PacIpoCTpaHeHUs U UCIOAb30BAHMSA IIPABOBOM HHPOP-
Manun> U 3akoHa Pecrrybanku Yzbexucran ot 10 Mapra
2018 r. Ne YII-444 «O 3amure peTeil oT HHGOPMAIHH,
HAHOCAEH BpeA UX 3A0pOBbio> ). To ecTb IpH poexTH-
posanun Kopekca 3aKOHOTBOPIIBI HCIIOAB30BAAN KAACCH-
YeCKHH MHCTPYMEHTapHH, pacCMAaTPUBast KOAUPUKAIIUIO
KaK CII0CO0 ¥ BO3MOXXHOCTD YIIOPSIAOYEHHS paHee IpH-
MEHSBIIEr0Cs HOPMaTHBHOTO MAaTePHAAQ.

Ilpu arom, mo 3ambicay paspaborunxos HHdop-
MAIJMOHHOTO KOAEKCA, OH IIPU3BaH pPerAaMeHTHpPOBATh
OTHOLIEHHUS], BO3HHUKawue B Pecrybanke Yzbexucran
B IIpOIlecCe PeaAM3aIluyd KOHCTUTYIIMOHHOTO IpaBa Ha
HHQPOPMATH3AIMIO, HCIIOAb30BaHME HH(OPMAI[FOHHBIX
pecypcoB M HHQOPMAIIMOHHBIX CHCTeM, CBOOOAHBII
U OeCHpeIsITCTBeHHBIN IIOMCK, MOAYYEHUe, HCCAEAOBA-
HHe, IlepeAady U pacpocTpaHeHne HHPOPMAIIUH, a TaK-
JKe BOSHHKAIOIIYe B Cdpepe 0OecIede s 3aluTbl HHPOp-
Manuu ¥ MHGOPMAIMOHHOM (e30IMacHOCTH AWYHOCTH,
00IecTBa U rOCyAAPCTBA, PACIPOCTPAHEHUS] M UCIIOAD-
30BaHU IPABOBOM HHPOPMAIIUIL

ITpu aTOM, KaK y>Ke OBIAO IIOKA3aHO BBIIlIE HA IIPUMepe
APYTHX IIPOEKTOB, CTPYKTYpa IPOEKTHPYEMOTO aKTa AQeT
Pa3BepHyTOe MPEACTABACHHE O COACPXKAHMH U ITPEAMET-
HBIX OOAACTSIX MOAEAM HAIMOHAABHOTO HHQOPMAIHIOH-
HO-TIPaBOBOT'O peryAnpoBanus B Pecrrybanke Y3bexucran:

1) npaBo Ha oAyYeHue HHPOPMALUK 1 0becriedeHre
MHPOPMALMOHHOTO peryaupoBanus (cocraB uHPOpMa-
IIMOHHOTO 3aKOHOAATEAbCTBA; HCIIOAb3yeMblil B Koaekce
MOHATHHMHBIN amIaparT; cBobopa AOCTYyTIa K HHPOPMAITIHI
U MHPOPMATHU3AIMS; TIOAHOMOYHS TOCYAAPCTBEHHBIX Op-
raHOB B MHGOPMAITMOHHOH cdepe; IIOAHOMOYHS OPraHOB
U OpraHH3allUH, OCYIIeCTBASIONIMX 3alUTy AeTed OT
HMHPOPMAIIMH, HAHOCSIIeH BpeA UX 3A0pOBbI0; HHPOpPMa-
IIMOHHAsI 6e30IACHOCTh AUYHOCTH, FOCYAAPCTBa, obre-
CcTBa);

2) AEATEeABHOCTb B MHPOPMALMOHHON cdepe u ee
ocobenHocTn (CpeAcTBa MaccoBOil MHPOPMALMHM U UX
IIPaBOBOM CTATyC; opraHu3anus aesareabHoctn CMU;
MEAHAIIPOAYKTDI; THGOPMAITMOHHbIE areHTCTBA; UCIIOAD-
30BaHHE APOHOB B )XYPHAAMCTHKE; B3aMMOOTHOIIECHHS
CPeACTB MAcCOBOH MHQPOPMAITHM C TOCYAAPCTBEHHBIMU
OpraHaMH, OPTaHHU3AIMAMH U TPAKAAHAMH; SKYPHAAHCT-
CKasl AeSTEABHOCTD);

3) yuacTHe rOCyAQPCTBEHHBIX OPIaHOB M OpIaHH-
sanuit B uHPopManuoHHON cdepe (uHPOpMAIMOHHOE

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

obecreueHre AESTEABHOCTH TOCYAQPCTBEHHBIX OPTaHOB
U OpraHH3aLHi; IOPSIAOK obecreveH s HHPOPMALIUOH-
HOM OTKPBITOCTHU AEATEABHOCTH TOCYAAPCTBEHHBIX Opra-
HOB ¥ OpTaHM3aLHil);

4) obecrieyeHre pacHpOCTPAHEHUS M HMCIIOAB30Ba-
HHS MpaBoBoil MHPopMarmu (IIOPSAOK PacIpoCTpaHe-
HUS 1 00eCIIedeHusT AOCTYIIA K IPABOBOM MHGOPMALHY;
IyOAVIKAIIMA U pas3bsiCHEHUE IOPSIAKA IIPUMeHeHNs HOp-
MAaTHBHbIX IPaBOBbIX aKTOB);

S) paspelieHye CIOPOB K OTBETCTBEHHOCTD 32 HApy-
menne MIHpopMaIimoHHOro KopeKca.

Bosspamasich k BompocaM IpaBOBOM peraaMeHTa-
nud MHGOPMALMOHHBIX OTHOWeHHI B Pecrybanke Ka-
3aXCTaH, OTMeuy: IpeAroAaraeTcs, uTo npuHarue ud-
POBOTO KOAEKCA YIPOCTUT CHCTeMY HALJMOHAABHOTO
3aKOHOAATEABCTBA, 00ECIIEUNT EAMHCTBO <«IfPPOBBIX>
IIOAXOAOB B TOCYAQPCTBEHHOM YIIPABAGHHHM, IOMOXKET
TOCYAAPCTBY IIepelTH Ha IAATPOPMEHHYIO MOACAD I -
POBH3ALMHM U YCHAUT TapAaHTUH HEIPHKOCHOBEHHOCTH
AMYHBIX AQHHBIX B ITMPpOBOM popmare [S].

ITpu atom B ct. 8 3akoHa Pecrry6anku Kasaxcran or
6 ampeast 2016 . N2 480-V «O npaBoBbix akTax>» (C U3M.
¥ AOIL o cocTosiHuo Ha 01.07.2023) 3akpernaeH 3aKpbl-
THIA [IEpeYeHb OOLECTBEHHBIX OTHOIIEHH, PErYAUpYe-
MbIx Kopekcamu Pecrry6anku Kazaxcran. Koaexcst Pecrry-
Oanky KazaxcraH IpHHIMAIOTCS B LIEASIX PEeTyAHPOBAHIS
CACAYIOIUX OAHOPOAHBIX BAXKHEHIIMX OOIIeCTBEeHHBIX
OTHOIIEHHUI: OIOAKETHBIX; IPAKAAHCKUX; IPAKAAHCKHX
IPOLIECCYAABHBIX; OpPAauHO-CeMEMHbIX; IKOAOTHYECKHUX;
BOAHDIX; 3E€MEABHbIX; AECHBIX; HAAOTOBBIX; TaMOXEH-
HBIX; TPYAOBBIX; CBSI3AHHBIX C UCITOAHEHHEM YTOAOBHBIX
HAKAa3aHMI; CBSI3aHHBIX C IPUBACUYEHHEM K AAMHHICTpA-
THBHOMN OTBETCTBEHHOCTH; CBS3aHHBIX C IIPMBAEYCHHEM
K YTOAOBHON OTBETCTBEHHOCTH; YTOAOBHO-TIPOLIECCY-
AABHBIX; B O0DAACTH 3APABOOXpaHeHMs; B cdepe Ipep-
IPUHEMATEAbCTBA; B chepe HeAp M HEAPOIIOAb3OBAHNS;
OTHOIIEHHUH, CBS3aHHBIX C OCYIIeCTBAGHHEM AAMHHH-
CTPATHBHBIX IIPOIIEAYP U AAMUHHUCTPATHBHOTO CYAOIIPO-
U3BOACTBA; B Cpepe COLMAAbHOM 3allUThL.

ITo muenuro C.K. VaprImeBoii, 9TO IpensTcTByeT
IpoBeAeHHI0 Kopudukaruu. B acTHOCTH, cunTas KOAU-
¢uKanuo HHGOPMAIIMOHHOTO 3aKOHOAATeAbcTBa Kazax-
CTaHa ITPeXXAeBPeMeHHOH, OHa IOAYEPKUBAET, YTO MOAO-
>KEHMS YKAa3aHHOM CTaThbH 3aKOHA O IPABOBBIX aKTaX «He
IPeAyCMaTPUBAIOT ~KOAMQUKALMIO  3aKOHOAATEABCTBA
B cpepe nudposusanuu. Ilopyuennas s [Tocaannu raa-
BOII TrOCyAapcTBa paspaborka papocTpounteabHOrO KO-
A€KCa, TIOATOTaBAMBAaeMbIil HbIHe IpoeKT COoIfFaAbHOTro
KOAEKCa TOXXe He TIPeAyCMOTPEHbI AAHHBIM 3aKOHOM, OA-
HAKO 3aKOHOAATEAbCTBO B 00AACTH APXUTEKTYPbI U CTPO-
HTEABCTBA, COIIMAABHOTO ObecreyeHUsI AQBHO CPOpMU-
POBaHO, IIPOIIAO FOABI AIIPOOAIIH, KPYT 00IeCTBeHHBIX
OTHOIIEHHUI B PeryAUpyeMOi UMH cdepe, “IIAIOCHI i MU-
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HyCBI [IPAKTHKY IPUMEHEHS 3aKOHOAATEAbCTBA U3BECT-
HBI, II09TOMY 060CHOBAHHBIX COMHEHHI B HEOOXOAMOCTH
TaKUX KOAMGHIIMPOBAHHBIX AKTOB IIPAKTHIECKH HE BO3HMU-
KaerT, B OTAM4Me OT poekTa Llngposoro kopekca> [8].

Koneuno, ¢opmasbHO-IOpUAMYIECKOE IIPENsSTCTBUE
YCTPaHMMO BHECEHHEM B IIOAOXKEHHs pacCMaTpUBaeMOi
cTaTby 3aKOHAa O IPABOBBIX AKTAaX COOTBETCTBYIOIIHMX
AomoaHeHHH. Takue IONpaBKU paHee yyKe BHOCHAHCE,
KOTAQ, HALIpUMeP, B YHCAO MOAAEKABIINX KOAMPUKALIMU
OBIAM BKAIOUEHDI OTHOLIEHHS], CBSI3AHHbIE C OCYIIIeCTBAE-
HMeM aAMUHHCTPATHBHbIX IPOLIEAYP B AAMUHHCTPATHB-
Horo cypompoussoactsa (c 1 uroast 2021 1.) u B cdepe
cormaabHOi 3amuThI (¢ 1 moast 2023 1.).

Bmecre ¢ TeM B AOKTpHHE BBICKA3bIBAIOTCS M BO3pa-
JKeHMs CYIJHOCTHOTO XapaKTepa, MHOTHE M3 KOTOPBIX
CO3BYYHBI «IIPETEH3UAM K MHPOPMAIIMOHHOMY IIPaBy>
(1 x LMPpoBOI TpaHCPOpMALMHU TIPaBa BOO6IE), BCTpe-
YAOWMMCS M B OTEYECTBEHHOM aHAAUTHUYECKOMN FOPHC-
MIPYAEHIIUH.

B wactHOCTH, cCpeAu mpuUYMH, BBI3HIBAIOIIMX COMHE-
HUe B 1]eAeCO0OPa3HOCTH Pa3pabOTKH 1 IIPUHSTHS B 060-
3pumoM 6yaymem Lludposoro xopekca Pecrrybanku Ka-
3aXCTaH, Ha3bIBAIOT CAGAYIOIIHE:

® OTCYTCTBHE yCTOSIBIIETOCS IIOHATHUIHOTO anmapaTa
B 06AaCTH peryAupoBanus HHPOpMALMOHHBIX (Lud-
POBBIX) TEXHOAOTHIY;

® CucTeMHas HeTOTOBHOCTb 3aKOHOAaTeAbcTBa Pe-
crry6ankn Kazaxcras K TAKOTO POAA CTPYKTYPHbBIM
U CYIIHOCTHBIM U3MEHEeHHUM;

® OTCYTCTBHE AOAXXKHOTO YPOBHS CTaTUYHOCTH,
YCTOMYUBOCTH CAMUX MOAA@KAIIMX PEryAMPOBaHHIO
0011jeCTBEHHBIX OTHOIIEHMNIT; CIMTAETCS, YTO CaMH
OTHOIIEHUS ellle He CO3PEeAH, UX criejudpuyeckue
0COOEHHOCTH IT0KA He OTKPBIBAIOT YCTOMYHBBIX
[IePCIIeKTHB K TOAHOMACIITAOHOMY UX «BHEAPEHHUIO
B HOPMAaTHUBHO-TIPAaBOBOE ITOAE > ;

e Hexsarka B Pecrry6anke Kasaxcran kBaanuunm-
POBaHHBIX KAAPOB B 06AaCTH HHGOPMALIMOHHBIX
TEeXHOAOTHUH, IpHYeM KaK KaApOB BbICIIeH KBaAH-
uxanuu B 06AacTH HHPOPMAIIMOHHOTO IPABa, TaK
U B IIeAOM creljuaAsucToB B cdepe IT;

® HeAOCTATOYHOCTD YPOBHS HAYIHOI IPOPAOOTAHHO-
CTH ITPeAAAraeMbIX 3aKOHOAATEABHBIX HOBEAA.
HeCquaﬁHo KparHe CAEPIKaHHBIX IIO3UITUH IIPUAEP-

skuBaercss MLK. CyaefiMeHOB, KOTOpBIi B cBOel PyHAQ-
MEHTAABHOM CTaThbe O IHPPOBU3AIMU M COBEPIIEHCTBO-
BaHUM TPAKAAHCKOTO 3aKOHOAATEAbCTBA, B YACTHOCTH,
mumreT: «IIuppoBbie TeXHOAOIUH OYPHO Pa3BUBAIOTCS,
MEHSACh He IIPOCTO eKErOAHO, a eXKeMeCSYHO U eKEAHEeB-
HO. IlompITKM MX 3aperyAupoBaTh MOIYT IIPHHECTH He
0XXMAQEMYIO ITOAD3Y, & PEAAbHBIN Bpea B BUAE TOPMOJXKe-
HMA 3TOTO IIPOIecca, YTO IOBAeYET OTCTaBaHHe HaIlei
CTPAHBI OT APYTUX CTpa> [9].

Takum 06pasoM, cucTeMaTH3aKsI HHGOPMALHOHHO-
IO 3aKOHOAATEABCTBA B PaCCMATPUBAEMBIX TOCYAAPCTBAX
AQeT HaM IPUMEPHI €ABA AWl HE BCETO BO3MOXKHOI'O CITEK-
TpPa MOAXOAOB K ee ocymecTBAeHuIo. [Ipu arom B PO ectp
OIIBIT TIOATOTOBKH KOAUGHITNPOBAHHBIX akTOB. O606mye-
HUYe OIIBITA, CHABHBIX M CAAOBIX CTOPOH, BbLIBUBIIMXCS
B KOAMUKAIIMOHHON paboTe, C yIeToM CPOPMHUPOBaAB-
meics B MHPOPMAIIMOHHO-TIPABOBOM cdepe MpaBOIpPU-
MEHUTEABHOMN IPAKTHKM, KaK IPEACTABASETCS, AOAXKHO
OBITh BOCTpeOOBAHO HPH Pa3pabOTKe OTeUeCTBEHHOIO
Hnpopmarmonnoro (nudposoro) xopekca. [Ipu atom
IPEACTABASIETCSI BOXKHBIM OTPAsUTb B HeM paspaboTaH-
Hble B POCCHNCKOM HOPHUAMYIECKOM HAyKe ITOAOXKEHUS
0 ITpeAMeTe ¥ MeTOAE, IPUHIIUIAX MHPOPMAIIOHHO-TIpa-
BOBOTO PEryAMPOBAHUS, KOTOPbIE TIOKA HE 3aKPENAEHBI
B 3aKOHE C HEOOXOAMMOI IIOAHOTOM U YeTKOCThIO. Takoi
IIOAXOA HE TOABKO CO3AACT HEOOXOAUMbIE ITPEAIOCBIAKI
AASL AAAbHEHIIero pa3BUTHs HHPOPMAIMOHHO-IIPABOBBIX
MHCTUTYTOB, NOBbIIEHUS 9P PEKTUBHOCTH COOTBETCTBY-
I0IIel MPaBOIPUMEHUTEABHOM IIPAKTUKH, HO M TIO3BOAUT
BBIBECTH Ha OOAee BHICOKHI yPOBEHDb LIUPPOBYIO TPaHC-
¢$opmarHio Bcex 0Tpacael poccHHCKOro Ipasa.
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AntoTaups. JuHammnuHoe passute MHGOPMALMOHHBIX
TEXHOMNOIUM, KOTOPOE B HACTOSILLEE BPEMS MPOUCXOANT BO
BCEM MMPE, MEHSIET CYLLECTBYIOLIME YCIIOBMUS B SKOHOMMKE

1 rOCYAAPCTBEHHOM yNpaBneHuu. [paHmLbl Mexay cTpaHamm
AQBHO He BOCMPUHUMAIOTCS Kak 6apbep Anst MHGopMaLm-
OHHOTO M GPUHAHCOBOTO MOTOKOB, O MOBUIBHOCTL KAMKUTAG
M Pa3BUTHE PUHAHCOBBIX TEXHONOTUIA MPUBENU K TOMY, 4TO
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npoucxoauT B updbpoeom none. Cosgatotcs HOBbIE, BUPTY-
anbHble 1 rMbpuaHble, G1U3HEC-MOLENH, PACTPOCTPAHEHUE
L POBLIX TOBAPOB M YCIYT COMPOBOXAAETCS PA3BUTMEM
MOLUEHHMYECTBA B Chepe SNEKTPOHHON TOPrOBIM, O BO3HMK-
HOBEHME CTAPTANOB HO OCHOBE COBPEMEHHbIX TEXHONOMMYE-
CKMX PELUEHMI MPUBOAMT K U30BPETEHMIO TEHEBBIX L~
poBbIX aKTHBOB. B pesynbTaTte nameHsieTcs noBeaeHMe He
TONbKO MOTPebuTENnei, HO U MPOhECCUOHANBHBIX YHACTHUKOB
0bopoTa, a TaKXe roCyAapCTBEHHbIX OPraHOB.
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The process of globalization daily leads to the emer-
gence and development of new technology that radically
changes the reality around us.

In accordance with the Decree of the President of the
Russian Federation dated September 9,2017 N¢ 203 “On
the Strategy for the development of the information so-
ciety in the Russian Federation for 2017-2030” and the
Program “Digital Economy of the Russian Federation”
(approved by Government Decree No 1632-p dated July
28, 2017), digitalization has come into all areas of social
life, including the financial sphere [1].

As it was noted by M.V. Mishustin, who at that time
headed the Federal Tax Service of Russia, within the
framework of the OECD Tax Administration Forum
(FTA), held in Santiago in 2019, “digitalization provides
unlimited opportunities for improving tax administra-
tion” [2]. Indeed, when analyzing the activities of the
Federal Tax Service of Russia over the past five years, it is
clear, that this principle largely determines the nature of
innovations in the field of domestic taxation [3].

Speaking more specifically on the topic of the do-
mestic experience of reforming the tax system, one of the
significant steps in the field of legal regulation of the dig-
ital economy was the introduction of the so-called “Goo-
gle tax”. Since January 1, 2019, Federal Law No 335-FZ
[4] 0f27.11.2017 has changed the procedure for paying
VAT when providing digital services on the territory of
the Russian Federation. Now, foreign organizations that
provide services in digital form, that is, services provid-
ed through information and telecommunications net-
works, are subject to mandatory registration with the tax
authority in the application procedure [5]. In addition,
since the entry into force of this law, foreign IT compa-
nies providing digital services on the territory of the Rus-
sian Federation are required to independently calculate
and pay value-added tax (VAT) in the amount of 16,67%
to the budget [6]. As of recently, the tax authorities
have been forced to temporarily change the procedure
for paying such a tax; due to the difficult foreign policy
situation and the introduction of restrictions by foreign
states on settlements with the Central Bank of Russia,
many foreign organizations have encountered difficulties
in transferring funds to pay taxes from accounts opened
in foreign banks to the accounts of the Federal Treasury
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of Russia. To solve the current situation, the Federal Tax
Service of Russia issued clarifications in March 2022 that
contained recommendations for Russian organizations
and individual entrepreneurs who are consumers of dig-
ital services specified in Article 174.2 of the Tax Code
of the Russian Federation to act as tax agents and inde-
pendently complete calculatations, withhold and pay
VAT on transactions with foreign companies, and then
accept the amount of tax paid for the deduction [7].

At the same time, when analyzing the tax systems
of states that are not members of the Organization for
Economic Cooperation and Development (hereinafter
OECD) (for example, the Russian Federation), it is nec-
essary to take into account that legislative innovations
in such countries often outstrip the adoption of conven-
tions at the supranational level of the G20 countries. The
conventions adopted by the OECD are not norms of di-
rect action for such countries, but at the same time have
a significant impact on interstate relations due to their
wide distribution among the leading world powers. As a
result, non-OECD member countries are trying to antic-
ipate changes in international tax law by adopting inter-
nal acts in order to prepare in advance for a change in the
paradigm of international legal regulation and not to fall
out of tax relations at the supranational level.

Returning to the example of the Russian Federation, it
should be noted that the adoption of Federal Law N 236-
FZ [8] on 01.07.2021, well known to the general public
as the “landing law”, pursues several goals at once. On the
one hand, this is the reaction of the domestic legislator
to the daily growing volume of services: the number and
the speed of transactions performed by taxpayers have
increased significantly, and traditional methods of admin-
istration have ceased to be relevant, which required the in-
troduction of new tools to meet the fiscal interests of the
state. On the other hand, as noted earlier, the development,
and implementation of new principles of taxation of the
digital economy is actively underway at the level of the Or-
ganization for Economic Cooperation and Development,
one of the criteria of which is the number of consumers
of digital services on the territory of a particular state (Pil-
lar 1 and Pillar 2). The Russian Federation, as one of the
leading actors in international relations, also improves its
legal regulation in accordance with global trends.
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The “landing law” of foreign IT companies came into
force on January 1, 2022. According to its provisions, the
owners of websites on the Internet, as well as other in-
formation systems or programs for electronic computers,
whose daily audience is at least 500 thousand people lo-
cated on the territory of the Russian Federation, are re-
quired to comply with the following requirements:

e to register a subsidiary legal entity, branch, or rep-
resentative office in accordance with the procedure
established by the laws of the Russian Federation,
which will be authorized to be responsible for com-
pliance with legislation, including tax, by the parent
company, as well as resolve consumer claims;

e for these purposes, a feedback form should be pro-
vided on the organization’s website;

e in addition, it is necessary to have a personal
account on the website of the federal executive
authority that performs the functions of control and
supervision in the field of information technology.
Such body is the Federal Service for Supervision of

Communications, Information Technology and Mass
Media (Roskomnadzor), according to which the new
law affected such IT giants as Apple, Google, Meta, Twit-
ter, Viber, Zoom, and others, while some of them (Ap-
ple Inc., Likeme and Rakuten Viber) have already taken
measures to bring their business activities in line with the
new requirements.

The introduction of this measure, according to the
Chairman of the State Duma of the Federal Assembly of
the Russian Federation V.V. Volodin, will contribute to
better monitoring of compliance by large foreign compa-
nies with Russian legislation [9].

In addition, we believe that the emergence of such
legal regulation of IT business activities will not only
contribute to monitoring compliance with legislation in
the future, in particular in the field of taxation but also in-
crease tax collection due to the gradual transition to new,
digital taxation criteria, such as the number of consumers
of digital services within a particular jurisdiction.

If we talk about such a high-risk area of the econo-
my as the issue and circulation of digital assets and digital
currencies, thoughts about the need to regulate this area
have been expressed for quite a long time in the scientif-
ic community, as well as among practitioners who point
out the similarity of the crypto economy with offshore
territories due to its lack of control by state financial in-
stitutions [10].

The need to improve legislation in the field of cryp-
tocurrency turnover is also understood at the level of the
state machinery.

One of the first documents that raised the issue of the
importance of taking legislative measures to control the
activities of persons engaged in professional activities in

the field of cryptocurrency circulation was the Letter of
the Federal Tax Service of Russia dated October 3, 2016
No OA-18-17/1027 [11], which proposed to extend the
effect of Federal Law No 173-FZ [12] and No 115-FZ
[13] on operations using cryptocurrency.

At the same time, in order to increase the effective-
ness of legislative regulation, it is first of all necessary to
definitively determine the content of the terms used.

Despite this, there is still no unified approach in do-
mestic legislation to the content of the terms “cryptocur-
rency” and “mining’, as well as regarding the key parame-
ters of economic activity in this area [14].

Currently, there are explanations of the Federal Tax-
ation Service from 2018, according to which, until the
adoption of a legislative act, cryptocurrency assets should
be considered as property. In turn, this approach requires
individuals who make transactions using cryptocurren-
cies to pay personal income tax [15]. At the same time,
the Federal Taxation Service provides for the possibility
of reducing the tax base by the number of expenses for
the purchase of crypto assets, however, the calculation of
the amount of tax, its payment, and filing of a tax return
is entirely the responsibility of the taxpayer himself [ 16].
In the absence of official explanations regarding the list
of documents that can be accepted as confirmation of the
reality of expenses, the situation of taxpayers in the cur-
rent situation seems extremely difficult.

The use of cryptocurrencies in the economic activi-
ties of individual entrepreneurs and legal entities is even
less regulated. According to the Ministry of Finance of
the Russian Federation, the decision on the taxation of
income from such activities should be postponed until
the legislative consolidation of the concepts of “crypto-
currency” and “mining” [17].

The considered approach to the definition of legal
regulation of crypto assets is also supported by judicial
practice. Thus, the Ninth Arbitration Court of Appeal, in
its ruling on case No 09AP-16416/2018 dated May 15,
2018, ordered the debtor in the bankruptcy case to trans-
fer access to the crypto wallet to the financial manager
for replenishment at the expense of the bankruptcy estate
funds on it. In support of its decision, the court points
out that, within the meaning of Article 128 of the Civil
Code of the Russian Federation, cryptocurrency should
be considered as other property [18].

At the same time, the supreme court notes the signif-
icant risks associated with the possibility of using crypto-
currencies to launder funds obtained by criminal means.

In anticipation of the delegation of the Group on the
Development of Financial Measures to Combat Money
Laundering (FATF) to Russia, the Supreme Court of the
Russian Federation adopted Resolution of the Plenum
No 1, on February 26, 2019, in which the real danger of
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using digital financial assets as the subject of crimes was
pointed out, the elements of which are provided for, in-
cluding (but not limited to) Articles 159, 159.3, 159.6,
172, 174-174.1, 187, 195-197, art. 199-199.2 of the
Criminal Code of the Russian Federation [19].

The next important step towards the legislative con-
solidation of the status of cryptocurrency as the property
was the adoption in 2020 of the Federal Law “On Digital
Financial Assets, Digital Currency and on Amendments
to Certain Legislative Acts of the Russian Federation”
[20]. This federal law, in addition to defining the concepts
of “digital currency” and “digital financial asset”, finally
equated crypto assets to property at the legislative level.
However, the peculiarity of the legislative technique is
that, based on the text of Federal Law No 259-FZ, the sta-
tus of property is applicable to cryptographic coins only
for the purposes of a closed list of regulatory legal acts in
the field of countering the legalization of proceeds from
crime and the financing of terrorism; insolvency (bank-
ruptcy); enforcement proceedings and anti-corruption.

However, within the framework of this article, we are
interested in the status of digital assets specifically for tax
purposes, and this aspect up to now remains regulated
only at the level of the by-laws 0f 2018.

On the one hand, it seems to be only a matter of time,
which is confirmed by the speech of the head of the State
Duma Committee on the Financial Market of the Rus-
sian Federation A.G. Aksakov on April 7, 2022, accord-
ing to whom, before the end of the spring session of the
State Duma, it was planned to adopt amendments to the
Tax Code of the Russian Federation, which would finally
approve cryptocurrency assets in the status of the prop-
erty [21]. On the other hand, there is clearly no unified
approach to the issue under consideration in the struc-
ture of public power, which is clearly seen by the example
of directly opposite concepts that were published by the
Central Bank of Russia [22] and the Government of the
Russian Federation [23] in January and February 2022,
respectively.

Thereby, the mega-regulator advocates the introduc-
tion of a legislative ban on the circulation of cryptocur-
rencies on the territory of the Russian Federation. To
achieve this goal, it is proposed to completely prohibit
the issue and circulation of crypto assets even between
individuals, prohibit investments in derivatives derived
from cryptocurrencies for financial organizations, and
also establish responsibility for the use of cryptocurren-
cies by individuals and legal entities as a means of pay-
ment.

In turn, the Government takes the side not of pro-
hibition, but of regulation. Thus, the concept proposed
by the Government distinguishes different categories of
participants in the crypto assets market and also outlines
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the circle of subjects who are supposed to be charged
with reporting to the tax authority information about
obtaining the right to dispose (independently or through
third parties) of digital assets, as well as transactions with
such assets and digital currency balances on accounts.
The specified information must be submitted to the tax
authority no later than April 30 of the calendar year fol-
lowing the reporting period, while the concept provides
for the possibility of communicating information in elec-
tronic form (via the taxpayer’s personal account or via
telecommunication channels).

It is not yet clear which of the proposed solutions
will ultimately receive legislative consolidation, but al-
ready today several bills are under consideration in the
State Duma of the Russian Federation — on the taxation
of digital currency and taxation of digital rights, which
means that it will soon become known which vector of
regulation of crypto assets will be chosen by the domes-
tic legislator.

In our opinion, despite careful elaboration and con-
tinuous improvement, the approaches proposed above
pose certain difficulties in the field of tax administration
and control, and therefore, in the process of adopting the
final legislative act, existing approaches need to be sup-
plemented with a number of provisions.

Of course, many concepts of legal regulation of the
digital assets market are aimed at solving urgent tasks and
challenges, including the field of cryptocurrency circula-
tion, and definitely contain significant novelties that will
give impetus to the further development and legalization
of the crypto market. Nevertheless, both domestic and
international concepts are limited to the fact that they
provide for the legislative consolidation of taxation of
transactions with digital assets and also impose the ob-
ligation to disclose information about their customers
and their accounts on cryptocurrency exchanges, digital
wallet operators, and other professional intermediaries.

Such innovations will have a significant impact not
only on professional participants in the digital assets mar-
ket but also on ordinary citizens — individuals, the se-
verity of whose tax burden will increase due to the emer-
gence of the obligation to calculate and pay taxes from
transactions with cryptocurrency.

Of course, both Russian and supranational initiatives
provide certain tax benefits, such as, for example, the
ability to reduce the tax base on transactions with cryp-
tocurrency by the number of expenses for the acquisition
of digital assets.

At the same time, it is important to note the follow-
ing points:

First, the value of cryptographic coins during trans-
actions is determined at the exchange rate, which is most
often set in US dollars (USD), whereas, in accordance
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with the national legislation of different countries, the
obligation to pay taxes, as a general rule, must be fulfilled
in the national currency;

Second, it seems obvious that the emergence of leg-
islative regulation of crypto investments creates certain
security guarantees for ordinary financial market partic-
ipants, which in the near future will significantly expand
the circle of people who will start using digital assets as a
source of income;

Last, tax legislation is complex and difficult to under-
stand for “ordinary taxpayers” who will have to face the
need to independently calculate and pay tax amounts, as
well as track tax periods and apply deductions.

These listed features create significant difficulties for
unqualified taxpayers, and increase the risks of the state
budget not receiving tax revenues as a result of intention-
al or accidental errors in the calculation and payment of
tax amounts.

In addition, it should be taken into account that a large
amount of unpaid taxes (especially at first, during the peri-
od of adaptation to the new legal regulation) will inevitably
entail the need for tax audits and tax disputes, which will
significantly increase the array of work of tax authorities.

In our opinion, all the difficulties listed above will
be avoided if we centralize the mechanism of taxation of
transactions with cryptocurrency and assign the duties of
calculating and paying taxes to professional participants
of the financial market — tax agents.

In this regard, we consider it appropriate to send the
following proposal to the authorized state bodies of the
Russian Federation:

1. Make the following amendments to the Tax Code
of the Russian Federation:

Extend the effect of Article 226.2 (as amended by
Draft Law No 106872-8 “On Amendments to Part Two
of the Tax Code of the Russian Federation (on Taxation
of Digital Rights)” to transactions made with digital cur-
rency. Additionally, supplementing Paragraph 2 of article
226.2 with subparagraph 4) as follows:

4) A digital currency exchange operator, a foreign digital
currency exchange, or another Russian or foreign organiza-
tion registered in accordance with the procedure established
by law, which, as a professional activity, carries out transac-
tions with digital financial assets (including crypto assets)
or provides a platform for such transactions for and/or on
behalf of clients.

2. Make changes to other regulatory legal acts, the
subject of regulation of which may contradict Arti-
cle 226.2 in the new edition.

In addition, for the purposes of improving and devel-
oping the legal regulation of the cryptocurrency market
at the supranational level, we consider it appropriate to
send a proposal to the Organization for Economic Co-

operation and Development, the essence of which is as
follows:

1) include in the agreement of the G20 countries,
drawn up following the results of public discussions of
the OECD report “Crypto-Asset Reporting Framework
and Amendments to the Common Reporting Standard”,
a recommendation for the participating countries to
grant the status of tax agents to organizations that, as a
professional activity, carry out transactions with cryp-
to assets or provide a platform for such transactions for
and/or on behalf of clients (Reporting Crypto-Asset
Service Providers);

2) recommend to the participating countries to grant
such persons the appropriate rights and obligations of
tax agents to calculate, withhold and transfer taxes from
transactions with digital assets to the budget, by analogy
with granting such rights to brokers who currently oper-
ate on the stock market.

In conclusion, it should be noted that the relevance
of developing new mechanisms for tax administration
and countering tax evasion in the digital economy is rec-
ognized by specialists not only at the national but also
at the international level. We also consider it important
that despite the temporary foreign policy tensions and
sanctions imposed against the Russian Federation (such
as the European Commission’s ban on providing cryp-
tocurrency management services in our country), in-
creasing tax transparency and combating tax evasion, in
our opinion, are global problems, the solution of which
is much more effective taking into account the interna-
tional experience. In this regard, the measures proposed
in the framework of this article are aimed at improving
not only domestic but also international legal regulation
of the digital economy.
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AnHoTtauus. Hacrosiuee nccneaoeaqme nocssileHo npo-
6r1eMAM COBPEMEHHOTO MOHMMAHMS CYLLHOCTM TEATPANBHOM
NOCTAHOBKM KOK COMOCTOSITENBHOMO O6bEKTA ABTOPCKOTO
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B cratbe npoaHanusnpoBaHbl COBPeMEHHbIE MOAXOAb!
K GOPMMPOBAHMIO EAMHOTO TEPMUHA KTEATPASbHAS NOCTA -
HOBKQ» 1 €0 PA3rPAHUYEHUIO CO CMEXHBIMU TEPMUHAMM,
TAKMMM KOK «TE€ATPASIbHO-3PENULLHOE NMPOU3BEEHUE.
MpoBeneH cMCTEMHBIN AHANM3 MECTA MOHATHS KTeaTPab-
HOS NOCTAHOBKA» B CUCTEME COBPEMEHHOTO POCCHIMCKO-
ro NPABA MHTENEKTYAsbHOM COBCTBEHHOCTH, O TAKXE
onpegeneHbl NPobneMHble BONPOCk MHOFOACMEKTHOTO
XapaKTePaA NPABOOTHOLIEHUI B PAMKAX TEATPANbHOM
pestenbHocTH. [TogHMMaeTCs CNOPHBIN BOMPOC O TOM, KTO
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SBNSETCS JIMLIOM, OPFrOHWM30BABLUMM CO3[OHME CIIOXHOTO
06beKTa, M KAKOM NMPABOBOM PEXHUM MOXET BbITb MPUMEHEH
K TOKOMY Ji1LY.

B pesynetate npoeeneHHoOro nccnefoBaHMs asTop
NPUXOAMT K BbIBOAY O TOM, 4TO TEATPANLHAS MOCTAHOBKA
KOK CIOXHbIM OBBEKT ABTOPCKOrO NPABA, COOTBETCTBY -
IOLLMIM KPUTEPHSIM OXPAHOCMOCOBHOCTH, AOMKEH MMETD
COOTBETCTBYIOLMIA MEXAHM3M NPABOBOM OXPAHBI.
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Abstract. The present study is devoted to the problematic
issues of the modern understanding of the essence of a
“theatrical performance” as an independent object of
copyright, which has the characteristics of an individual
protectable composite work. The article analyzes modern
approaches to the formation of a single term “theatrical
performance” and its differentiation with related terms
developed as “theatrical and spectacular work”. The author
conducted a systematic analysis of the place of “theatrical
staging” in modern Russian intellectual property law, and
also identified problematic issues of the multidimensional
nature of legal relations within the framework of theatrical
activity. In this connection, the article raises the controversial
question of who is the person who organized the creation of
a complex object, and what legal regime can be applied to
such a person.

As a result of the conducted research, the author comes
to the conclusion that a theatrical production as a complex
object of copyright that meets the criteria of protectability
must have an appropriate mechanism of legal protection.
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B YCAOBHSIX COBPEMEHHBIX PEAAHI IPAKAAHCKOTO 000-
pora B PO crabuabHO yBeAnYMBaeTCsl 3HaUYeHHE aBTOP-
CKHX U CMEXKHBIX IIPaB Ha OOBEKTHI MHTEAAEKTYAABHOMN
cobcrBeHHOCTH. IIpaBO HHTEAAEKTYaABHOM COOCTBEH-
HOCTH aKTHBHO Pa3BHBAETCS U HA AQHHBIM MOMEHT 3aTpa-
TUBAeT IIOYTH BCe CPepbl COLIHAABHOM SKI3HH 001[ecTBa,
B TOM 4HCAe cepy TearpasbHOro uckyccrsa. C mpuHs-
THeM YacTH YeTBepToil Ipaxkpanckoro xopekca PO (aa-
aee — 'K P®) [1] cymecTBeHHbIM 06pa3oM M3MEHHAOCH
HCIIOAB30BAHIE PE3YABTATOB HHTEAAEKTYAABHON Aesl-
TEABHOCTH B COCTaBE CAOXKHOTO 00BHEKTa.

Hacrosmee nccaepoBaHHE TIPEANIPUHSTO C IJ@ABIO
U3Y4YUTH IIPOOAEMBI COBPEMEHHOTO [TOHMMAHUS CYLIHO-
CTU TeaTPaAbHOM IIOCTAaHOBKU KaK CAMOCTOSTEABHOTO
06’beKTa aBTOPCKOIO IpaBa, 00AAAAIOLIETO IIPU3HAKAMU
HHAVBHAYAABHOTO OXPaHOCIIOCOOHOIO CAOXKHOCOCTAB-
HOTO [TPOM3BEACHHSL.

Tearp — 9TO MecTo, TAe CO3AAIOTCS HOBbIE OXpa-
HsIeMble Pe3YAbTAThl MHTEAAEKTYAABHOU AESTEAbHOCTH,
B CBSI3H C YEM MbI CYMTAEM HEOOXOAUMBIM HCIIOAb30BAHUE
TEPMHHA «TeaTPaAbHasI TOCTAHOBKA>. DTO 00YCAOBAEHO
TeM, 4TO PEe3YAbTaT, CO3AAIOLIMICA Ha CIIeHe, IO CBOeH
[PaBOBON IPHPOAE SIBASIETCS. €AMHCTBOM Pe3yABTAaTOB
TBOPYECKOH AESTEABHOCTH APAMaTyproB, KOMIIO3HTO-
POB, xOpeorpadoB, aKTepOB U APYTUX aBTOPOB H IPaBO-
obaapaTeaeit.

ITo cmpicay u. 1 ct. 1240 TK P® muoroxommo-
HEHTHOCTb TEaTPAABHON ITOCTAHOBKU IIO3BOASIET OXa-
PaKTepHU30BaTh ee KaK CAOXKHbBIA O0DBeKT. AaHHbINA BbI-
BOA OOYCAOBAGH TeM, 4TO, COTAACHO HOpMaM CT. 1240
I'K PO, cA0XKHBIM sIBASIETCSI 0OBEKT, COAEPIKAIIUIL B cebe
KOMIIA€KC MHTEAAEKTYAaAbHBIX IIPaB, KOTOPbIE COEAMHe-
HBI B I]eAO€ HEeCKOABKAMU Pe3yAbTATAMU HHTEAAEKTY-
AABHOI AesiTeAbHOCTH. IIpu aTOM 3aKOHOAATEADb TIpeA-
OpTaHM3OBaBIIee CO3AAHHUE
CAOKHOTO 00BeKTa, IpHobpeTaeT IPaBO HCIIOAB30OBA-
HESI ADYTHX OXpPaHSEMBIX Pe3yAbTaTOB B COCTaBe CBOEro
CAOXHOTO O0BEKTa Ha OCHOBAaHHUHM AOTOBOPOB 06 OT-

YCMaTpHBaeT, YTO AMIIO,

TY>KACHHUH HCKAIOYHUTEADHOTO IIpaBa MAN AUIT€H3MOHHBIX
AOTOBOPOB, 3aKAIOYa€MbIX TAKHUM AHIIOM C 06AaAaTeAﬂMI/I
HCKAIOYHMTEADHBIX IIPAB Ha COOTBETCTBYIOIHE PE3YAbTA-
ThI I/IHTeAAeKTyaAI)HOfI AEATCAbPHOCTH. HNmenuno B aroit
YacTH AAHHAs HOPMa BBI3bIBAET O60CHOBaHHyIO KpUTH-
Ky 1 COMHEHHMS B BOSMOXXHOCTH OTHECTHU AAHHYIO HOpMY
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K TeaTPAAbHO! MOCTAaHOBKE KaK OOBEKTY HHTEAAEKTY-
AABHBIX IIPaB.

OTO CBSI3aHO C TeM, UTO B AHCTBYIOIEM 3aKOHOAQ-
TEAbCTBE HEBO3MOXKHO OAHO3HAYHO YCTAaHOBUTDH, KTO
HUMEHHO SIBASIETCSI AMI[OM, OPraHHM30BABIIUM CO3AAHHE
CAOXKHOTO 0OBbeKTa.

B cr. 1304 T'K PO npusepen mepedeHbp 0OBEKTOB
CME)XXHbIX IIPaB — CO3AAHHBIX TBOPYECKUM TPYAOM HC-
MOAHUTEACH Pe3yAbTATOB HHTEAACKTYAABHOH A€STEAb-
HocTH. CpeAl Takux OOBEKTOB — IIOCTAHOBKU KaK pe-
3yAbTaT
crrektakaert. [To maenuio JK.H. CoapaToBoi#, 3AeCh 3aK0-
HOAQTEAD He OIIEPUPYET TEPMUHOM «TeaTPAAbHAsI IIOCTa-

AESATEABHOCTH  PEXHCCEPOB-IIOCTAHOBITMKOB

HOBKA>, 4 «BEAET Pedb O CIIEKTAKASX U IIOCTAHOBKAX, KO-
TOPbIE AOAXKHBI OBITH BBIPAKEHBI B pOPMe, ITO3BOASIOEl
IIOBTOPHO ITyOAMYHO ITOKA3aTh CIIEKTAKAb H COXPAHHUTb
ero y3HaBaeMOCTb, U KOTOPbIe OTOXAECTBASIIOTCS C HC-
noasenueM> [2]. B cr. 1240 TK PO BriepBbie B ucTOpHm
OTeYeCTBEHHOIO MIPABA YIOMHIHAETCS OOIast KaTerOpus
«TeaTpPaAbHO-3PEAMIIIHOE IPEACTABACHIE >,
OblAa OTHECEHA K CAOXKHBIM O0BeKTAM HAPSIAY C LJUPKO-
BBIMH, KYKOABHBIMU U 9CTPAAHBIMU IIPEACTABACHISIMH,
00bEANHSIS HIX B EAUHBII 00BEKT IpaBa.

B coBpeMeHHOH pPOCCHICKOHM IIMBHAHMCTHKE Cyle-

KOTOpas

CTBYeT TepMHHOAOTHYECKasI HEOIPEACACHHOCTD B OIIpe-
AEACHUH TIOHSTUH <«TeaTPaAbHO-3PEAUIIHOe MPEeACTaB-
A€HHe» U «TeaTpaAbHasl IIOCTAaHOBKa». JacTo BMecTo
TepMUHA 3aKOHOAATEAD
HCIIOAB3YeT IIOHSTUSI <«CIIEKTaKAb», <«ApPaMaTHYecKoe

«TeaTpaAbHasd IIOCTAHOBKAa>>

IIPOM3BEACHHE>, «MY3bIKAaABHO-APAMAaTHIECKOe ITPOH3-
BEAGHHE>, UTO CO3AAET Hepadhepuxy B UCIIOAb3OBAHHU
9TON TePMUHOAOTHHU. B pamkax pAaHHOTO mMccAepOBaHUS
PAacCMOTPEHO COAepXKaHMe IOHATUS «TeaTrpaAbHas II0-
CTAaHOBKa>» B pa3pese aBTOPCKOro IpaBa KaK KOHEYHBIH
PEe3yAbTaT HHTEAACKTYAAbHOM ACSTEABHOCTH,  TAKXKE CO-
ITOCTAaBAEHO 3TO ITOHATHE C PIAOM APYTHX HCIIOAB3YeMBbIX
B HacTosIlee BpeMs TePMUHOB.

AXTYyaAbHOCTb T€MbI AQHHOTO HCCAEAOBAHUS BbIpa-
JKAeTCsI B CAADOJ TeOPeTHIeCKON pa3paboTaHHOCTH BO-
IPOCOB IIPAaBOBO¥ OXPaHbI TeaTPAABHOM IIOCTAHOBKH, YTO
CYIIeCTBEHHO OCAOXKHSET IIPaBONPUMEHHUTEABHYIO MpaK-
THKY B AQHHOH cepe. IHTeAreKTyaAbHBIE IIPaBa, 3aTpPa-
TUBAIOI[Ue TeATPAABHYIO ACATEABHOCTD, PACCMATPUBAIOT-
€Sl MCKAIOYMTEABHO Yepe3 IpU3My CMeXHBbIX mpas. [Ipu
9TOM TeaTpaAbHast HocTaHOBKA B PD He mmeeT ocoboro
IPaBOBOTO CTaTyCa, a COBOKYITHOCTDH II€PeYHCACHHBIX
BblIIe IIPOOAEM IIPUBOAUT K PEAKOMY OOpaljeHHIo IIpa-
BOOOAaAaTeA€l! 32 3AIMUTON CBOErO HApYLIEHHOTO IpaBa
U OTCYTCTBUIO 3aKOHHOTO MEXaHM3Ma TaKOM 3aI[UThL.

B cBssu co cAOXKHBIM M MHOTOACHEeKTHBIM Xapak-
TEepOM IPABOOTHOIIEHHH B PaMKaX TeATPAAbHOM Ae-
ATEeAPHOCTH B HACTOsIlee BpeMs CyIecTByeT OcCTpas
HeOOXOAUMOCTD X TIOAPOOHOMN perAaMeHTAIIU B YCAO-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

BIISIX COBPEMEHHBIX IIPAaBOBBIX peasnit. Ocobblit HHTepec
B AQHHOH cdepe IMPEACTABASIOT BOIPOCH IPAaBOBOM OX-
PAaHBI TEATPAABHBIX IOCTAHOBOK B CBSI3U C U3MEHEHUSIMHU
OTAEABHBIX HOpM YacTu yerBeproi 'K PO.

Caabast Hay4Hasl pa3pabOTaHHOCTb TEMBI OOYCAOB-
A€HA OTCYTCTBMEM YeTKOIO IPABOBOIO IOHSTHS Tea-
TPAABHOI ITOCTAHOBKH B POCCUIICKOM 3aKOHOAATEABCTBE.
Taoke cAepyeT OTMETHUTD HAaAMYME IIPOGEAOB B 3aKOHO-
AATEABHOM DEeTyAHPOBAHHU COCTABHBIX IPOU3BEACHHI
TEATPAABHOM MOCTAHOBKH, A TAKKe B OIIPEACACHHH ITpa-
BOBOTO CTAaTyCa YYaCTHHKOB TEATPAABHOM ITOCTAHOBKU
M AOCTaTOYHO PasMBITOM IIOHSTHH IIpaBoobAapaTeseit
[IpaB Ha TEaTPAAbHYIO IIOCTAaHOBKY KAK Pe3yABTAT HH-
TEAAEKTYAABHOI AESTEABHOCTH B IIEAOM, KaK OOBEeKT aB-
Topckoro npasa. CoBeTCKast U POCCHICKAs HaydHas AH-
TepaTypa O peryAUpOBAHUH TEATPAABHOM ASSITEABHOCTH
IPeACTaBACHA B OCHOBHOM TPYAAMU yUeHbIX-TIPABOBEAOB,
paboraromux B cdpepe rpaXAAHCKOTO K ABTOPCKOTO IIpa-
Ba, YbU TEOPETUYECKHE B3TASIABL BO MHOTOM IIOBAMSIAU Ha
IPOBeAeHHE AQHHOTO HccAaepoBaHus. Hanpumep, ormeay
KAroueBoe mccaepoBanme M.S. Pacxoarmkosa [3], xo-
TOpOe AO CHX IIOp aKTyaAbHO. IIpu aToM coBpeMeHHbIe
HCCAEAOBATEAH ITPABOOTHOMIEHISIM B AAHHOM cdepe yae-
ASIIOT HEAOCTATOYHO BHUMAHUSL

ITeAs MM AQHHOTO HCCAEAOBAHUS SIBASIFOTCSI PACCMO-
TpeHHe TeaTPAABHON IIOCTAaHOBKU KaK CAOXKHOIO 00b-
eKTa CMEXXHbIX [IPaB U OIPeAeACHHEe KPUTEPHEB OXPAHO-
CIIOCOOHOCTH TaKOTO 0ObEKTA.

ITpoBeast aHAAN3 OCHOBOIIOAATAIONIUX AOKYMEHTOB,
PEryAUpYIOMUX BOIPOCHI ABTOPCKOTO IIPaBa HA MeX-
AYHApOAHOM YPOBHE, a TaloKe 3aKOHOAATEABCTBA 3apy-
OeXHBIX CTpaH, MOI'y OTMETHTb OTCYTCTBHE IIPAaBOBOIO
3aKPEIACHHS COACPKAHMS HMOHATHS «TeaTpPaAbHasl II0-
craHOoBKa». Tak, BepHckas KoHBeHIM 00 OXpaHe AUTe-
PaTypPHBIX 1 XyAO’KeCTBEHHBIX IIpOU3BeAeHH it [4] u Bee-
MHpHasi KOHBEHIUS 00 aBTOPCKOM Ipase [ S ] mopMeHsoT
IIMPOKUIl TEPMUH <«TeaTPaAbHAsl IIOCTAaHOBKa» Ooaee
Y3KHMHU TIOHSTISIMU <«APAaMaTHYeCKOe IIPOU3BEACHHUE>
M <My3BIKAABHO-APaMaTHYeCKOe IPOU3BeAeHHe > . B pefi-
CTBYIOI[EM OTe4eCTBEHHOM 3aKOHOAATEABCTBE COAEpPIKa-
HMe KaTerOpHU <TeaTpPaAbHas [IOCTAaHOBKAa>» TAKXKe He
peraaMeHTHpOBAHO.

ABTOp CcunMTaeT, YTO HA3BAHHbIE BHILIE [IOHSTHS He
SIBASIFOTCS. CHHOHVIMUYHBIMU M TOXAECTBEHHBIMH U I10-
HSTHE «TeaTpPaAbHAsl IIOCTAHOBKA>» IIHPE, UeM <«CIeK-
TaKAb>», <«APAMATHYeCKOe IIPOM3BEACHHE>» HAU <«My-
3BIKAABHO-ApPAMaTHYeCKOe Ipou3BepeHne>». OCHOBHbIe
IPHU3HAKK 0ObEKTa aBTOPCKOTO IIPaBa, KOTOPbIE BbIACAS-
IOTCSI B IOPUAMYECKON AUTEpaType, — 06beKTUBHAs GOp-
Ma BbIP)XeHHUs M TBOPYECKHI (OpUIHHAABHBII) XapaKTep
HPOM3BEACHHS.

ApaMaTuyeckoe NpOU3BEAEHHE, B CBOIO OUYEPEAD,
SBASIETCSL COCTABHON 4YACTBIO TEATPAABHO-3PEAUIHOTO
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npepcTaBaeHIs. OTMeUy, YTO APaMaTyprudeckoe Mpoms3-
BeAeHHe — 3TO AUTepaTypHOe IPOU3BEACHHE, COCTOS-
IIee M3 AHAAOTOB ¥ MOHOAOTOB IIEPCOHAXEH, B OCHOBHOM
IpeAHA3HAYEHHBIX AAS BBICTYIIAGHMS Ha cIeHe. Takum
00pa3oM, MOXHO CKa3aTb, YTO ITH IIPOM3BEACHIS OYeHb
OAMBKY K AUTEpPATyPHBIM IIPOM3BEACHISIM, HO OTHECEeHIe
K 0COOOMY BHAY IPOH3BEACHMS, OXPAHIEMOMY 3aKO-
HOM, OOYCAOBAEHO HCIIOAB30BAaHHEM XYAOXKECTBEHHbIX
CpeACTB U1 GopM.

IToMuMO ApaMaTHYeCKHX IPOM3BEACHHUIL B TeaTPaAb-
HBIX IIOCTaHOBKAX HCIIOAB3YIOTCS MY3BIKAABHO-APAMATH-
JecKHe [IPOU3BeACHIs. AaHHbIe IIPOH3BEACHHUS CO3AAIOTCS
Ha AHTEPaTypHO-APAMATHIECKON OCHOBE M UCIIOAHSIOTCS
Ha CILieHe B BUA€ OIlep, 6aAeTOB, OIIepeTT, MIOSHUKAOB H T.IL

HarasaHBIM IpHIMepOM MY3bIKaABHO-APAaMATHIECKO-
O MPOUBBEACHHSI MOXKET CAYXHUTb Aubperto. CoraacHo
TOAKOBOMY cA0Bapio Oskerosa, AMOPETTO — 9TO «IIpo-
H3BeAEHUE C TEKCTOM OIIepPhl HAHM C H3AOXKEHUEM COAEp-
xKaHus 6aserax. Takoke orMedy, 4T0, coraacHo cr. 1259
I'K PO, ppamarmdeckre ¥ My3bIKAaABHO-APaMaTHIeCKHe
IPOM3BEACHHS OTHOCATCS K OTAGABHBIM 00BeKTaM aBTOP-
CKOTO IIpaBa.

Eaunast TBOpUecKasl MAesl, codeTaromasi B cebe Bce
3aAefICTBOBAHHbIE B TEATPAABHON IIOCTAHOBKE PE3yABTa-
TBHl MHTEAACKTYAAbHON AESATEABHOCTH, He3aMEHHMa AAS
TeaTpaAbHON TNocTaHOBKU. HecMmoTpss Ha oTcyrcrBHE
takux HopM B 'K P®, ropHcTEI aKIleHTUPYIOT BHIMaHUe
Ha TOM, YTO TeaTPaAbHAs IIOCTAHOBKA OAM3KA K IPOH3-
BEAGHHSM TaK Ha3bIBAEMOTO CHHTETHYECKOTO MCKYCCTBA
U [IPEACTaBAsIET COOO TAPMOHUYHOE CAOXKEHHE PAa3HbIX
BHAOB MCKYCCTBa (a PaBHO pasHBIX BHAOB OXPaHSIEMbIX
PE3YABTaTOB MHTEAAEKTYAABHOM AEATEABHOCTH) B €AH-
HBIN XyAOXKECTBEHHBIH OPTaHH3M, U TaKOe I'PAHAHO3HOE
IpeACTaBACHHE HEAb3sl CBECTH K CyMMe ero COCTABASIO-
KX, OTOT KPUTEPHIl OIPEACASeTCS IPAKTUYECKOH He-
06XOAUMOCTBIO.

B cBs3u ¢ aTHM 0cobOe 3HAUEeHMe MPHOOpPeTaeT Uc-
CAEAOBAHHE CHeITM$HKY IIPABOBOTO PEryAHPOBAHUS BO-
IIPOCOB, CBA3aHHBIX C OAHOBPEMEHHBIM HCIIOAb30BaHHEM
PA3AUYHBIX BHAOB OODBEKTOB HMHTEAAEKTYAABHBIX IIPaB
B COCTaBe CAO’KHOTO O0BEKTa, a TAaKKe C IMPAKTHIeCKOMH
peaAusanyesl 3aKpenAsieMbIX 3aKOHOAATEACTBOM IIOAO-
SKEHMI.

CoBpeMeHHOE POCCHIICKOe 3aKOHOAATEABCTBO B 06-
AACTH MHTEAAEKTYAABHON COOCTBEHHOCTH OTHOCHT Tea-
TPAABHO-3PEAUIIHOE IIPEACTABACHHE K CAOXKHBIM 00BbeK-
TaM COBMECTHO C ayAMOBHM3YaAbHBIMH ITPOHM3BEACHIMH,
MYABTMMEAMMHOM P OAYKIIMEH M HOBBIMU TEXHOAOTHSAMHU.
ITpu sTOM TeaTpaAbHasl MOCTAHOBKA KaK OOBEKT IIpaBa
B 9TOT IlepeueHb He BXOANT. HoBeara poccuiickoro mpa-
Ba B BHAE CAOXKHOTO 00BeKTa ITOAYYHAQ HEOAHO3HAYHYIO
OLIEHKY B IOPHAMYECKOH AuTeparype. MHoOrue ydeHble
CUHTAIOT, YTO HEOOXOAUMOCTD B IIPUMEHEHHH TaKOM Ka-

TErOPUH, KAK «CAOXKHBII 00BEKT>, B POCCHIICKOM IIPaBo-
BOY CHCTeMe BO3HHKAQ U3-32 OTKa3a IIPH3HATb ABTOPCTBO
3a IopuAMYecKuME Aunami [6]. Otmeuy, uto B [paxkpan-
cxoM xopexce PCOCP 1964 r. copepskaroch HOPMATHB-
HOe IIOAOXKeHHe, 3aKpeIAsiolliee aBTOPCKOe IPaBO Ha
KHHeMaTorpaduyeckoe IPOU3BEACHHE 33 IOPHANYECKHM
AutjoM (TipeanpusTHeM), Ha 6a3e KOTOPOrO AQHHOE TPo-
usBepeHmMe 66140 co3paHo. Tax, mo caoBam B.A. Aozopue-
Ba, «HOBas CHCTeMa IPABOBOTO PEXKMA B Halllei CTpaHe
6p1aa “TecTupoBana” 6aaroaaps kunemarorpady> [7].

OAHaKO B COBETCKOH AOKTpHHe He OBIAO eAUHOTO
IIOAXOAQ K OIPEAEACHHIO XapaKTepa aBTOPCTBA IOPUAH-
yeckoro Awura. Tak, B.M. Cepe6p013c1<m71 HaCTavBaA Ha
IPOU3BOAHOM XapakTepe, KOHCTATUPYs, 4TO AEHCTBH-
TEABHBIM CyOBEeKTOM aBTOPCKOTO IIpaBa MOTYT OBITb
TOABKO PabOTHUKY OIPEACACHHOTO IpeATpusTys [8].

Yro KacaeTcs TeaTPAAbHBIX ITOCTAHOBOK, TO TAKOMH
IIOAXOA IIPEACTABASIETCS HanOoAee AOTHYHBIM B CBSI3H
C TeM, YTO aBTOP OPUIMHAABHOIO IPOU3BEACHHS IIepe-
AQeT pa3sBAEKATEABHON OpPTaHH3ALHUH (TeaTpy) HCKAIO-
YUTEAbHOE IIPABO HMAM IIPABO Ha UCIIOAB30BAHME OIIpeAe-
AGHHBIX PE3yABTATOB HHTEAACKTYaAbHOH AEATeAbHOCTH
(HampuMep, CIOXKETHOI AMHHH, CILIeHApHs HAM My3bIKaAb-
HOTO COMpOBOXAeHHs). [IpUpOAa 3TUX TIpaB CTAHOBHT-
Cs1 BTOPOCTEIIEHHOM, IMOCKOABKY CaMa OpraHH3alus He
IPHHUMAET HEeIIOCPEACTBEHHOTO YYaCTUS B TBOPYECKOM
nporecce.

CaoxubiM, coraacHo ct. 1240 'K P, asasgercs 06b-
eKT, COAepIKAIUil B ceOe KOMIIAGKC MHTEAAEKTYAABHBIX
IpaB, KOTOpPbIe COEAUHEHBI B IIeAO€ HECKOABKMMU Pe3yAb-
TaTaMH HHTEAAEKTYAABHON AesiTeAbHOCTH. Ilpu arom
3aKOHOAATEABCTBO IIPEAYCMATPUBAET, YTO AULIO, OPTAHH-
30BaBIllee CO3AAHME CAOXKHOTO OODBeKTa, MpHobpeTaeT
IPaBO MCIIOAb30BAHMSA APYTHX OXPAaHSIEMBIX Pe3yAbTATOB
B COCTaBe CBOETO CAOXKHOTO OOBEeKTa HA OCHOBAHHH AO-
FOBOPOB 00 OTYY)XACHHH HCKAIOYHTEABHOTO IIPaBa MAU
AUIIEH3UOHHBIX AOTOBOPOB, 3aKAIOYaeMbIX TAKHM AHLIOM
C 00AAAQTEASIMH ICKAIOUMTEABHBIX [IPAB Ha COOTBETCTBY-
IOI[Ue PEe3yAbTAThl MHTEAACKTYAABHOM ACATEABHOCTH.

3aKpBITBI HepedrCACHH,
B cT. 1240 I'K P®, Taxoke He CBUAETEABCTBYET O IIPABUAD-
HOCTH IOPHAMYECKOH TeXHHKH: POPMAABHO K CAOXKHBIM

THUIL U3A0XKEHHBIN

06’beKTaM MOI'yT 6bITI) OTHECEHDbI U UHbIE peByAbTaTbI HH-
TEAAEKTYAABHOI AesITeAbHOCTH. Tak, B AeFICTBYIOIIel pe-
Aaxrmy 'K PO caoxHbIe 06BEKTHI 3aKPEIASIIOTCS HCKYC-
CTBEHHO. JTO [TOATBEPXKAAETCS TeM PaKTOM, YTO CIIHCOK
CAOXKHBIX 0OBEKTOB MOXET ObITh CKOPPEKTHPOBAH H yKe
HECKOABKO Pa3 ObIA IIOABEPIKEH M3MEHEHSIM 1 AOTIOAHE-
HUsIM.

ITo muennio A.A. HoBocéaosori, ct. 1240 'K PO cos-
AQeT COBOKYITHOCTb ITPaB Ha HEKU « PaMOYHBII»> 00DBEKT,
OCHOBHBIM CyO'BEKTOM KOTOPOTO SIBASIETCSI OPTaHU3ATOP,
¥ oH He TpebyeT 6esycaoBHOro BuMaHus [9 ]. [Ipu aTom
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CaMH OPraHU3aTOPbl He BHOCAT TBOPYECKOTO BKAAAQ
B HOBBbIe 00BEKTHI, KaK, HAIIPHMEP, B CAyUae C TEATPAAb-
HOM MOCTaHOBKOM. OpraHM3aTOPHl OrPAHHYMBAIOTCS
obecreuennem ux cospanus. OTCYTCTBUE TBOPYECKOI
COCTABASIIOI[ENl B UX AESTEABHOCTH, B CBOIO OYEpEAD,
OBIAO YCTAaHOBAEHO CYA€OHOI IPAKTHKOM.

B CcOBpeMeHHBIX YCAOBHSIX CYILIECTByeT IepedeHb
00BEKTOB  XYAOXKECTBEHHOTO,
TBOPYECTBA, KOTOPbIE MOTYT OBITh KAACCH(HIMPOBAHBI
KaK CAOXHBIE OOBEKTBI AMOO KaK IIPOM3BEACHUS C MHO-
JKECTBEHHOCTBIO aBTOPOB. AaHHbIIT [IepedeHb IIOCTOSHHO
pacIIMpsIeTCsl U IOTIOAHSIETCS. B CBSI3U C T€M, YTO BCe OOAB-

HAay4YHO-TEXHHYIECKOT'O

IIIe€ YHCAO [IPOU3BEACHHIT SIBASIFOTCSI CAOXKHDBIMU OObeKTa-
MU AM60 CO3AQIOTCSI KOAAGKTUBHO HAU B COABTOPCTBE.
CAepOBaTEABHO, MOXKHO BBIAGANTb ABA IIPHU3HAKA

CAO’KHOTO 00beKTa B KOHTEKCTe TeaTPAAbHOM [IOCTaHOB-
KM — 9TO HAAMYHE AULIA-OPraHM3aTOPa, @ TAKXKE BKAIOYE-
HUe B COCTAaB TAKOIO OXPAHSIEeMOrO O6hEKTa HECKOADKHX
OXPaHSEMbIX PE3YABTATOB HHTEAAEKTYAABHOM AESITEAb-
HocTH. OTMeYY, YTO Y KKAOTO TAKOTO PE3YABTATA HHTEA-
AEKTYaAbHOIL AesiTeAbHOCTH [ 10], KOTOPBII BXOAHUT B CO-
CTaB CAOXKHOIO 0O'BEKTa, CYIeCTBYeT IPABOOOAAAATEAD.

IlepBblil IpUSHAK AAeT MOHUMAHHE TOLO, YTO Te-
aTpaAbHas MOCTAHOBKA OTAMYAETCS OT APYIHX BHAOB
CAOXKHBIX 00'beKTOB HEKOTOPBIMU OcobenHOCTsIMU. [Tpu-
Mep TaKUX OCOOEHHOCTel: CyOBEeKTOM, IPeTEHAYIOMINM
Ha CTaTyC OPraHU3aTOpPa, MOXKET OBITh pasBAeKATEAbHAS
opranusanus (TeaTp) HAU MPOAIOCEDP B Ka4eCTBe TPETb-
€ro AUIA, IOPUAMYECKUI CTATYC KOTOPOrO MAKCHMAAb-
HO IPHOAMDKEH K IIPOM3BOAUTEAID ayAUOBU3YAABHOTO
npousBeAeHus. 1IpuMepoM BTOPOTO IPU3HAKA MOXKET
CAYXHUTB TO, 9YTO OCOOEHHOCTBIO TEaTPAABHOM IIOCTa-
HOBKH SIBASIETCSI COYETaHHE HECKOABKUX Pe3yAbTaTOB
HHTeAAEKTYAABHON AESTEAPHOCTH, IIPaBa HA KOTOpbIE
IPUHAAAEKAT Pa3HbIM AULAM. B AQHHOM cAydYae BaXKHO
KOAMYECTBEHHOE, a He KaueCTBEHHOe COOTHOIIeHMHe, MO-
9TOMY TaKHX PE3YAbTATOB HHTEAAEKTYAABHON ACSTEABHO-
CTH AOASKHO OBITH AOCTATOMHOE KOAUYECTBO AASL TIOAyYE-
HUSI EAVHOTO 3aBePIIEHHOTO CAOXKHOTO 0ObeKTa.

IToABOASL WTOI, ellle pa3 OTMeYY, YTO TEPMHHOAO-
rU9ecKasi HEONPEAEAEHHOCTh OblAa BbI3BaHA TeM, 4TO
HOHATUS «APAMATUYECKOE NIPOUSBEACHHE» H «MyS3bl-
KaABHO-APaMaTHYECKOE MPOM3BEACHUE> }3KE, YeM IIOHS-
THe «TeaTrPaAbHAs OCTAHOBKA>», & 3aYaCTYIO SIBASIOTCS
COCTABHBIMU YACTSIMU TeATPAABHOI IIOCTAHOBKH. B cBOIO
ouepeAb, B 3aKOHOAATeAbCTBe PO HCIoAb3yeTCsl TepMUH
«TeaTpPaAbHO-3PEAUIIHOE IIPEACTABACHIE>, HECMOTPS HA
TO YTO OHO IIMPE MOHSTHS «TeaTPAAbHAsl TOCTAHOBKA>
1 BKAIOUAeT B ce0s HHBIe ACHICTBA, TAKKe KK [IUPKOBbIE, XO-
peorpaudeckrie BHICTYIIACHIS HAY IIepHOMAHC, KOTOpPBIE
He BXOASIT B COCTAB «TeaTPAAbHOM [IOCTAHOBKH>.

Taroxe OTMedy, YTO, COTAACHO 3aKOHOAATeAbCTBY PO,
TeaTPAAbHAS IIOCTAHOBKA He SIBASIETCSI CAMOCTOSITEABHBIM

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

00BEKTOM aBTOPCKOTO PaBa, a IPEACTABASIET COOO CAOXK-
HOCOCTABHOE IPOU3BEACHHE, U OOBEKTAMH aBTOPCKOTO
IpaBa SIBASIFOTCSL AMIIb COCTABHbIE YACTU TEATPAABHOM
IIOCTAHOBKH, B 3AKOHOAAQTEABHOM PEryAMPOBAHUH KOTO-
PBIX OTMeYeHO GOABIIOE KOANYECTBO IIPOHEAOB H IPOTH-
BOPEYHIL.

TearpaAbHas IIOCTAHOBKA MMeeT BCe IIPU3HAKM
CAOXXHOTO 0OBEKTa, U, HECMOTPsI HA OTCYTCTBHE YETKOM
IPAaBOBOM PerAaMeHTAI[MH, BOIPOCHI PEKUCCYPHI U HC-
[IOAHEHHS] TEATPAABHBIX IIOCTAHOBOK PEryAHPYIOTCS
KOCBEHHO U ¢pparmeHTapHO. CTOUT 0OPATUTh BHUMAHUE
Ha TOT $aKT, YTO TEATPAAbHASI MOCTAHOBKA AOAKHA OC-
HOBDBIBAaTbhCA Ha YCAOBHAX €€ CHeHHq)H‘{HOCTH KakK 06’1)-
eKTa aBTOPCKOTO IIPaBa, B CBA3H C YeM B IOPUAMYECKOM
IPAKTHKe AOAKHA PACCMATPHUBATHCS HHAMBUAYAABHOCTD
KQXAOTO COCTABHOTO IIPOUBBEACHHUS; IIPH 9TOM AOAKHA
COXPAHSATBCS LIEAOCTHOCTD TEaTPAABHOM TOCTAHOBKHU KaK
IPOU3BEAEHHS HCKYCCTBA.

IToadepkHy, YTO OPraHM3ATOPOM TEATPAABHOM IIO-
CTaHOBKH MOI'YT BbICTyHaTI) nu HPOAIOCCPCKI/Iﬁ HeHTp,
H TeaTp, H IPOCTasi KOMMepYeCKasi OpraHu3aIius, U GH3H-
4eCKOe AUL[0 — PEKHCCep, IPOAIOCED, XYAOKECTBEHHBIN
PYKOBOAHTEAD, HHBECTOP H T.A.

B cBO10 0YepeAb, KOXKADBII U3 [IEPEYHCACHHBIX BBIIIE
CyObeKTOB MMeeT CTaTyC MPaBOOOAAAATEAS HA OIpeAe-
A€HHBIN pe3yAbTaT I/IHTeAAeKTyaAbHOﬁ ACATCAPHOCTH,
HCIIOAB3yEeMBII B T€aTPAAbHON mocraHoske. Hampumep,
rpuMep, GareTMelCTep, KOCTIOMEP, PEXKHCCep-IIOCTa-
HOBIIUK, XYAOXKHUK [0 KOCTIOMAM U APYTHE SIBASIOTCS
[PaBOOOAAAATEASIME OO'BEKTOB HHTEAAEKTYAABHOM COO-
CTBEHHOCTH, KOTODBIE OHH CO3AAAM AASl PEAAM3AIUM
TBOPYECKOTO 3aMBICAA KOHKPETHO! MOCTAHOBKU. B re-
ASIX AQABHETIIIIETO HCIIOAB30BAHMS M BO U30eXaHHe I0pHU-
AMYECKIX KOHPAUKTOB AHII0, OPraHU30BABIIIee CO3AAHUE
TeaTPaAbHOI II0CTAHOBKH, AOASKHO 3aKAKOYHTD AOTOBOPBI
00 OTYY>XACHHU UCKAIOYMTEABHOTO [IPaBa UAM AULIEH3U-
OHHbIE AOTOBOPBI CO BCEMH IIPABOOOAAAATEASIMU HA OX-
paH}IeMbIe pe3yAbTaTbI nux I/IHTeAAeKTYaAbHOﬁ AESATEABHO-
CTH, KOTOPBIE HCIIOAB3YIOTCS B TeATPAABHOI IIOCTAHOBKE.
ITpu 9TOM Becbh KOMIIAEKC AMYHBIX HEMMYIeCTBEHHBIX
npaB (Takux, KaKk IIPaBO aBTOPCTBA, PABO HA UM, Tpa-
BO Ha HETNPHKOCHOBEHHOCTD IPOU3BEACHHUS) OCTAeTCs 32
IpaBO0OAAAATEASIMH 6eCCPOUHO.

TearpaAbHast IIOCTAHOBKA B I]EAOM OXPAHSETCS I1O-
CPeACTBOM MeXaHHM3Ma CMEXHBIX IIPaB, & UMEHHO 00b-
eKTAMU CMEXHBIX IIPaB B TEATPAABHOH IIOCTAHOBKE
SIBASIFOTCSL ICIIOAHEHUSI APTHCTOB, TOCTAHOBKU PeXHUCCe-
POB, €CAM 3TH HUCIIOAHEHUSI U TIOCTAHOBKH BBIPAXKAKOTCS
B popMe, AOITyCKaromel X BOCIPOU3BEACHHE M PACIIPO-
CTpaHeHHe C IIOMOIIbIO TeXHUYECKHX CPEACTB.

ITpu 9TOM HCIIOAHEHHEM TeaTPAABHOM ITOCTAHOBKH
SIBASIETCSI TIPEACTABACHME IPOM3BEACHHS] AHTEPATYPHI,
HCKYCCTBA MAM HAPOAHOT'O TBOPYECTBA IIOCPEACTBOM IIe-
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HISI, UTPbI, IIOCTAHOBKH, YTEHHUS, TAaHI]A B )KUBOM HCIIOA-
HEHHH UAM C IOMOIITbIO TEXHUYECKHX CPEACTB.

Qopmupys MHpPOBO33peHUYECKHe, HASOAOTHYECKHE
U KYABTYPHBIE YCTaHOBKM I'PaXXAAH CTPaHbl, TeATP ABAS-
eTCsl HEOTHeMAEMOH YaCThIO POCCHICKOM HACHTUYHOCTH
U PYCCKOH KYABTYPBL OTO CBA3aHO C TEM, YTO B T€ATPAAD-
HBIX IIOCTAHOBKAX 3aTParvBalOTCS OOILIEKYABTYpHDIE,
HCTOpHUYECKHe U OOIjeCTBeHHbIe IPOOAEMBI, KOTOpPbIE
CAY>KaT <«TOAOCOM O0IIeCTBa>» — Yepes IPU3MY BEAUKHX
AWTEPATYyPHbIX NPOU3BEACHHMH B HOBOM COBPEMEHHOH
ApAHKMPOBKE U BHACHHHU KOKAOTO KOHKPETHOTO aBTOPA.

CaepoBaTeAbHO, TeaTpaAbHas MOCTAaHOBKA — 3TO
HEOTHeMAEMBIH dAeMEHT B GOPMUPOBAHHU HPABCTBEH-
HOM CTOpPOHBI OOILIeCTBA, AYXOBHOTO U COLIUOKYABTYP-
HOTO Pa3BUTHSL, A TAKKEe METOA AOHECEeHHUsS 00IjecTBeH-
HOM ITOBECTKU B MacChl KaK MeXaHMU3M IOCYAAPCTBEHHOMN
noautuku. IIpu aToMm, Kak oTMedeHO Bbllle, HOPMATHB-
HO-TIPaBOBOE PEryAMpPOBaHHE AAHHON CPephl AeATEAb-
HOCTH HAa HACTOSIIUIT MOMEHT HEAOCTATOYHO paspado-
TAaHO, U MPAKTHKA ITPUMEHEHHs MeXaHU3MOB 3aIUTHI Ha
AQHHOM 3TaIe OTCYTCTByeT. IloaToMy B mocTcoBeTcKuit
nieproa B Poccun GBIAN IPEATIPUHATDI TOMBITKU CO3AATH
HOPMATHBHO-IIPABOBYIO 0a3y AAsL QYHKIHOHHPOBAHI
Tearpos [11].

Coraacro 1. 2 cT. 6 mpoekTa DepepasbHOro 3aKOHA
N2 99121011-2 «O Tearpe U TeaTpaAbHOH ASTEABHOCTH
B Poccuiickoit ®epepanuu> [12], xotopsrit 27.12.1999
051A BHeceH B JocyaapcrBennyio aymy u 19.05.2006 ort-
KAOHEH, OCHOBHBIM BUAOM AEATeAbHOCTHU TeaTpa sIBAseT-
Cs CO3AaHME U TTOKA3 TeaTPAABHBIX IIOCTAaHOBOK. 10 ecTh
B 9TOM IIPOEKTe BIIEPBbIE YIIOTPEOASIETCS TEPMUH <« Tea-
TpaAbHasl IIOCTaHOBKa>». Kpome Toro, 3aech AaHO ompe-
AeAeHMe TeaTPAAbHOM MOCTAaHOBKH KaK IPOM3BEACHMS
TeaTPaAbHOI'O UCKYCCTBA, CO3AAHHOTO Ha OCHOBE ApaMa-
THYECKOTO HMAM MY3bIKAABHO-APAMATHIeCKOTO IPOH3Be-
AEHIISI, HIMEIOIIero OOIIHIT 3aMBICEA K KOHKPETHO€ Ha3Ba-
Hrze. O4YeHb IIEHHO TO, YTO 3AECh JKe AACTCS OIIPeAeACHHE
criekTakAs (ITyGAMYHBIIA TOKA3 TeaTPaAbHOM OCTAHOBKH
B 5KNBOM HCIIOAHEHHN), 9TO MO3BOASIET YBUAETD OUEBUA-
HYIO Pa3HHITy MEXKAY 3THMU IOHSATHSIMU H OObeKTaMH
B IJEAOM.

HecomHeHHO, Tp1 CO3AaHUH TeAaTPAABHOM ITOCTAHOB-
KH KOKABIH YIaCTHHK IIPOLiecca BHOCHUT CBOM COOCTBEH-
HBII1 aBTOPCKUH BKAap. FccaepoBaTeam orcramsaroT mo-
3UIIMI0, COTAACHO KOTOPOH, €CAM €CTh aBTOPCKHIT BKAAA,
TO eCTb M Pe3yAbTaT MHTEAAEKTYaAbHOM AEATeAbHOCTH,
U ITpaBa Ha TaKOM pe3yAbTaT mopseskar oxpane. Caepo-
BaTeAbHO, ITPAaBHABHOE IOPHAMYECKOE COIPOBOXACHHE
B IIpOIjecce CO3AAHHS TeaTPAAbHOM ITOCTAaHOBKH SBASIET-
Cs1 O4eHDb TPYAOEMKHM U AOPOTOCTOSIIITMM IIPOIIECCOM.

B arom npomuecce aBTopckoe paBo mepecekaeTcs co
CMe>KHBIMH TIPABaMH, H [IPABOBbIE CTATYChI IPAaBOOOAAAA-
TeAeH U AMI], OPTAaHU3YIOMUX TeaTPAAbHYIO OCTAaHOBKY,

MOTYT IepeceKaTbcst U cMemuBarbes. C meapro pasrpa-
HUYUTH IIPABOBbIE CTATYChl YYaCTHUKOB TeaTPAAbHOM
IIOCTaHOBKM U T€aTPAAbHOM TOCTAaHOBKH B IIeAOM KaK pe-
3yAbTaTa MHTEAAEKTYAAbHOM AeSTEeAbHOCTH, AATh AAHHO-
My O0BEKTy 4eTKOe 3aKOHOAATEABHOE yperyAupOBaHIUe
LIUBUAUCTBI IIPOAOAXAIOT CTAAKHMBATBCS C IPOOAEMOI
MOKMCKA ONTHMAABHON KOHCTPYKI[UK ITPAaBOBOTO PeryAH-
POBaHUS, KOTOPasi MOTAA Obl 3AIUTUTD M IOPUAMYECKH
peraaMeHTHpOBaTh TeATPAAbHBIN TBOPYECKHI aKT.
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BENO K BO3HMKHOBEHMIO PSAA BAXHbIX MPABOBbIX BOMPOCOB,
B TOM YMCIIE CBSI3AHHBIX C BO3BMOXHOCTbIO MEPEfAYM AAHHbIX
knuenToB. Mcnonbays obweHayuHble meToasl (aHanms, cuHTes
M Op.), O TKKe YACTHOHAYYHbIE METOABI, O MMEHHO UCTOPMYE-
CKMM, CPABHUTENBHO-MPABOBOM 1 hOPMATbHO-IOPHUANHECKMH,
OBTOP CTPEMMTCS KOMMIEKCHO UCCIIE[OBATb BOMPOCHI, CBSI3AH-
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[Insi LOCTUMXEHMS YKA3AHHOM LENu ABTOP CTATbY
NOCTABMNA 3AAAYM: U3YUUTb MOHSTUE «KIMEHTCKAs Basa;
PACCMOTPETb OCOBEHHOCTM OXPAHbI CBEAEHMIT O KIIMEHTAX
B 30py6e)KHbIX NnpaBonopsaaKaAXx; BbIABUTL YCOBUSA, NPU
KOTOpPbIX MHd)OpMGLIMﬂ O KJTMEHTAX MOXET 6b|Tb NPU3HAHA
6030/ AAHHBIX; YCTAHOBKTb, KOK COOTHOCSATCS NPABA HA
KIMEHTCKYIO 6A3Y M UCKITIOYNUTENBHOE NMPABO HA CeKpeT
NPOM3BOACTBA (HOY-Xay); NPOAHAAM3MPOBATL MHBIE CMOCO-
661 nepefayn MHGOPMALMM O KIMEHTAX.

B pesynbrate nccnepoBanms aBTop NpMLia K ciemy-
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Abstract. The development of information technology has
led to a number of important legal issues, including those
related to the transmission of client data. Using general
scientific methods (analysis, synthesis, etc.), as well as
specific scientific methods, namely historical, comparative
legal and formal legal, the author seeks to comprehensive-
ly investigate issues related to the disposal of rights to the
client base.

In order to achieve this goal the author has set the
objectives: to study the concept of client base; to consid-
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er the specifics of client information protection in foreign
legal orders; to identify the conditions under which client
information can be recognized as a database; to determine
how the rights to the client base and the exclusive right to
know-how are connected; to analyze other ways to transfer
information about clients.

As a result, the author comes to the following con-
clusions. First of all, it can be stated that the client base is
a valuable asset and is in demand by participants in civil
turnover. Analysis of foreign law demonstrates a broad
understanding of certain concepts related to intellectual
property, which provides more opportunities to dispose of
client base rights.

On the basis of the domestic legal regulation, it is
possible to consider and dispose of the client base as a da-
tabase. In addition, information about clients and methods
of atftracting them, taken into account the commercial value
of this information, can in some cases be considered a trade
secret. The transfer of client information is also carried out
through the conclusion of contracts such as contracts for the
provision of services and agency contracts.
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AASI MHOTHMX COBPEMEHHbIX OPraHM3AL[MH OAHHUM U3
FAQBHBIX [IOKa3aTeAell 3 GeKTHBHOCTH SBASETCSI KAUEHT-
cKasi 6a3a, IIOCKOABKY AASI IPOABIDKEHISI M peaAr3ar{iu
TOBAapOB U YCAYT MPEKAE BCETO HEOOXOAMMO HANTH TeX,
KTO OyAeT 3aUHTepecoBaH B WX IOAydeHHH. CBepeHMS
0 KAMEHTaX AQBHO IIPEBPATHAUCH B CAMOCTOSITEABHBII pe-
cype [1, c. 1], o6aaparomuit co6CTBEHHBIMU [IEHHOCTDIO
¥ IIpeuMyIecTBaMu | 2 ]. 3aKOHOMEPHO XKeAaHHe 3aUTbI
KAMEHTCKOU 0a3bl, IIOBBILIEHNS €€ LIEHHOCTH 1 OTIYKA€-
HUS TIPaB Ha KAMEHTCKyIo 6asy [3].

C TOUKY 3peHNUSI MAPKETOAOTOB 1 9KOHOMICTOB, KAH-
eHTCKas 6a3a — 9T0 HHPOPMALIUS O KAMEHTaX, KOTOPYIO
cobuparor MeHepxepsl kommanuu [4]. OHa copepxut
CBEAEHHUSI O KOKAOM, KTO ITOKYIIAaA TOBapbl MAM YCAYTH
KOMITAaHWH, @ TAKXKe 3a4aCTyI0 O TeX, KTO TOABKO HHTe-
pecoBaacst ux npuobperenueM. CrcTeMaTH3aUMSI U Ipa-
BHUABHOE MCIOAB30BaHME KAMEHTCKON 6a3bl CIioco6HBI
YBEAMUHMBaTDb IIPOAXKH [ S].

C mo3unuii mpasa BOIIPOC O MeCTe KAMEHTCKOI 6a3bl
HeopHO3HadeH. OHa He IOMMEHOBAHa B [lepevHe Pe3yAb-
TATOB HHTEAAEKTYAABHOI AESITEABHOCTH M CPEACTB HHAU-
Bupyaausanuu (pasee no tekcry — PUA u CU), xoto-
PBIM [IPEAOCTABASIETCS IIPABOBASI OXPaHA B COOTBETCTBUM
c. 1 ct. 1225 I'paskpanckoro kopekca Poccuiickoit Oepe-
pauun (pasee no rexcry — I'K PO).

OTHYXOEHME TMPAB HA KITMEHTCKYO BA3Y
KAK BA3Y OAHHbIX

HecMoTpst Ha CXOACTBO Ha3BaHUI, KAUEHTCKAS 6a3a Aase-
KO He BCeraa OTHOCHUTCS K 6a3aM AQHHBIX, 3TO 3aBUCHUT OT
TOTO CMBICAQ, KOTOPBIN BKAAQABIBAET B IIOCAEAHEE MOHS-
THe 3aKOHOAATeAb. COrAACHO pOCCHIICKOMY 3aKOHOAATEAD-
CTBY, 0a3bl AQHHBIX MOTYT PACCMATPUBATHCS B KAUeCTBE
00'beKTOB IIPABOBOI OXPAHBI KAK ABTOPCKIX, TAK U CMEX-
HbIx 11pas [ 6. Tloao6HbIM 06pasom B EBponeiickom coroze
B OTHOIIEHHH 0a3 AQHHBIX AEHCTBYeT aBTOPCKOE IIPaBO,
HaIlpaBA€HHOE Ha 3alITy OPUTMHAABHOTO II0AOOpa U pac-
MOAOKEHHs] MaTepHaAOB 6a3bl AaHHBIX [ 7, ¢. 29].

B To >xe BpeMs mpaBo sui generis mpeanoAaraeT oxpa-
Hy 0a3bl AQHHBIX BBUAY QHHAHCOBBIX U IIPOGECCHOHAAD-
HBIX BAOXKEHHUI ee H3TOTOBHUTEAS B IIOAYUEHHE, IPOBEPKY
VA PaCIIOAOXKEHHE COAePKUMOTo 6asel [7, ¢. 29]. dto
TAaKKe OTChIAAET HAC K TPAAUIIMOHHON AOKTPHHE CTPaH
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obmero mpasa «sweat of the brow>, obecneunsaromeit
3aIUTy CYLeCTBEHHBIX YCHAHM, KOTOpPbIe IPHKAAABIBA-
AMCDb AASL c6Opa AaHHBIX [ 1].

Baza AaQHHBIX Kak OOBEKT aBTOPCKOTO IPaBa IIPeA-
CTaBAsIeT COOOM COCTaBHOE IIPOU3BEACHNE, SIBASIOIIEECS
PE3YABTATOM TBOPYECKOTO TPYAA IO IIOAOOPY HMAM pac-
TTOAOYKEHHUIO MAaTepHUAAOB B COOTBETCTBHU C IMOAIL 2 IL. 2
ct. 1259 I'K P®. OHa oxpaHseTcst He3aBUCHMO OT AOCTO-
MHCTB, HA3HAYEHHS M CIIOCO0A BBIPAKEHUS [IPOU3BEAE-
mus (1. 1 cr. 1259 TK P®). [Tpu 3ToM BaXKHO TOMHUTD,
YTO BHE 3aBUCHMOCTHU OT COAEPYKAHUS CBEAEHHI, COCTAB-
ASIIOIIUX 0a3y AQHHBIX, B Hell Kak B 00bEKTe aBTOPCKOTO
IPaBa AOAXHO IPUCYTCTBOBATb TBOPUECKOE HA4aAO0 [ 8].

CoOOTBETCTBEHHO, €CAU KOMIIOHOBKA CBEACHHI HOCUT
FICKAIOUMTEABHO TeXHUYeCKHi xapakTep (9] 1 6asa AaHHbIX
KAMEHTOB He SIBASIETCSI Pe3YABTaTOM TBOPYECKOTO TPYAR,
a IpeACTaBAsieT OO0 IPOCTOe MepPeYrCAeHIEe KAMEHTOB
KoMManuu (HarpuMep, B COOTBETCTBHH C XPOHOAOTHedt
HX OOpAILleHIsST 32 OKA3AHMEM YCAYT HAU IIPHOOpeTeHIeM
TOBApOB), TO TAKOH MepedeHb eABA AU MOKHO NPU3HATH
0a3011 AQHHbIX, KOTOPAsi OXPAHSIETCSI ABTOPCKHM IIPABOM.

Bmecre c Tem caeayer coraacurses ¢ E.C. I'punb, ko-
TOpasi IHUIIET, YTO K YHCAY IIPUMEPOB 6a3bl AAHHBIX MO-
IyT OTHOCHUTbCS CIIPABOYHbIE [IPABOBbIE CHCTEMBI, dAEK-
TPOHHbIE KaPTOTEKH, KAMeHTCKHe 6asbl 1 Ap. [ 10, c. 91].
AefCTBUTEABHO, BO3MOXXHO, CYIECTBYIOT 6a3bl AQHHbIX
KAMEHTOB, KOTOPbIe IIPEACTABACHbI OPUTHHAABHO U SIBASI-
IOTCSI pe3YABTaTOM TBOPYECKOTO TPYAQ, OAHAKO AAAEKO He
BCE YYaCTHUKH I'PAKAAHCKOTO 060pOTa IPUKAAABIBAIOT
CTOABKO YCHAMI AASI CHCTEMATU3ALMN U 0OPabOTKH CBe-
AEHUH O KAWEHTAaX.

CyaeOHast IIPaKTHKA ITOATBEPXKAAET TOT aKT, UTO
AOKa3aTb TBOPYECKHUI XapaKkTep 6a3bl AAHHBIX 3aTPYAHH-
TeAbHO. B wactHOCTH, B IlocTanoBAeHHM OT 29 aBrycra
2012 . No 09AT1-22440/12 AeBsiTblit apOUTpPaXKHBII
AMeAASIUOHHBIN CYA YKa3aA, YTO He BCsIKasi 0a3a AQHHbIX
SIBASIETCSI OO'BEKTOM OXPAHBI ABTOPCKHUX IIPAB, & TOABKO
Ta, YTO CO3AAHA TBOPYECKUM TPYAOM aBTOpa. B TO Ke
BpeMsI TEKCTbI OOBSIBACHHUIT O MPOAAKE TOBAPOB HOCST
HHPOPMALIMOHHBII XapaKTep, COCTABAEHBI II0 LIAOAOHY
¥l He SBASIIOTCS TBopdeckumu [ 11].

Bocemuaaarsiit ap6HTpa>1<an71 AEeAASILIMOHHBIHN
CYA IOAYEPKHYA, YTO aBTOP AOAXKEH OCOOBIM 06pasoM
0TOOpaTh MaTepUaAbl AAS 0a3bl AQHHBIX M3 OOABLIOTO
MaccuBa HHQPOPMAIIMM M IPOSIBUTb OPUTHHAABHOCTD
B CUCTeMaTH3AI[HU U YIIOPSAOYEHUH MaTepPHAAOB BHYTPHU
0a3bl AaHHBIX. 113 MaTrepuasoB AeAa CAEAYET, 4TO HCTeL]
pa3MelaA MPOCTPAHCTBEHHBbIE OOBEKTHI C ITOMOLIBIO
CIIE[IMAABHOTO IIPOIPAMMHOTO OOeCIledeHs, TO eCTbh
PACIIOAOXKEHHE CBEACHHI He OIPEeAEASAOCh TBOPYECKH-
mu ycuansiMu. Cya IMOCTaHOBHA, YTO COBOKYIIHOCTD Ta-
KUX AQHHBIX He MOXeT IIOAYYHTb OXPaHy KaK COCTaBHOE
npoussepennue [12].

CoaepxaHre 6a3bl AQHHBIX MOXKET BBICTYIIATh B Ka-
JecTBe 00BEKTa CMEXHBIX IPaB. VICXOASI U3 TIOAOXKEHUIT
cr. 1334 I'K PO awmro, mpeTeHayIomee Ha IIPAaBOBYIO OX-
paHy 6a3bl AQHHBIX KAK 00BeKTa CMEXHBIX IIPaB, AOAXKHO
IPEACTABUTD AOKA3aTEABCTBA TOTO, YTO IIOAOOP AAHHBIX
HOTPeOOBAA CYIIECTBEHHBIX (HHAHCOBBIX, MATEPHUAAB-
HBIX, OPTaHU3ALMOHHbIX MAU UHBIX 3aTpat [3]. Ilpu sTom
B CAydYae OTCYTCTBHS AOKA3aTEAbCTB HHOTO 0a30il AaH-
HBIX NPH3HAeTCsl 06asa, copepKallasi He MeHee AeCSITH
THICSY CAMOCTOSTEABHBIX HHPOPMAITMOHHBIX dAeMEHTOB
(marepuanos).

Cyae0OHast IPaKTHKA IOAYEPKHUBAET HEOOXOAUMOCTb
YCTaHOBHUTB, OCYILECTBASIAACh AM paboTa 1mo cbopy Mma-
TEPUAAOB B LIeASX (GOPMUPOBAHIS COAEPXKAHUS Oasbl
AQHHBIX, OBIAM AW IIOHECEHDBI CYI]eCTBEHHBIE 3aTPAThI
H3rOTOBHUTEAEM 0a3bl AAHHBIX, SIBASETCS AU 6232 AQAHHBIX
Pe3yAbTaTOM IjeAeHAIIPAaBACHHbIX MHBECTUIIMI, a He Io-
GOYHBIM MPOAYKTOM KOMMEPYECKOH AesiTeAbHOCTH [ 13].
Taxum 06pa3oM, AAS 3aIIUTHI CBOKX IIPAB HA 0a3y AQHHBIX
KaK 00'beKT CMEKHBIX IIPaB HEO OXOAMMO IIOATBEPAUTD Cy-
IIeCTBEHHOCTH 3aTpaT [14].

Hanpumep, ApouTpaxkabiit cya YAbSIHOBCKOH 00Aa-
ctu B Pemennu ot 10 gpespass 2020 1. mo peay N2 A72-
18468/2019 mpumrea K BbIBOAY, YTO KAHMEHTCKas 0asa
(crmcox y‘-IEHI/IKOB) ABTOHOMHON HEKOMMePYeCKOMn
OPTaHHU3AI[MH B PACCMATPHUBAEMOM CAydYae He SIBASETCS
00BEKTOM HHTEAAEKTYAALHON AESATEABHOCTH, ITOCKOABKY
HOCHUT MHGOPMAITMOHHBIN XapaKTep, COACPIKHUT AAHHBIE
yaennkos (407 4eaoBeK), KOTOpble He CHCTEMATH3UPO-
BaHbI TAKKM 00Pa3oM, YTOOBI ITH MaTepHAAbI MOTAH ObITH
HafAeHBL U 0OPabOTaHbI C MOMOLIBI0 SAEKTPOHHOM BbI-
YHCAMTEABHOH MamuHsI [ 15].

B Apyrom pemreHum cyp IMOAYEPKHYA, YTO KAK TaKO-
BOE CO3AAHME IpadUUeCcKOH YacTH TeHePAABHOIO IIAAHA
IOCeAeHHsSI He OBIAO IJeABIO AESITEABHOCTH MCTIIA, WH-
BECTUIIMOHHOTO XapaKTepa He HMEAO, d SIBASAOCH AHIIb
9aCTBIO O0IIeH PabOTHI IO CO3AAHHIO IIPOEKTA B PAMKAX
AOTOBOPHBIX 06s13aTeAbcTB. Kpome Toro, ucrens He mpea-
CTaBHA AOKA3aTeAbCTB TOTO, YTO OH IIOHEC CYIIeCTBEeH-
HbI€ 3aTPAThl, CBA3AHHBIE IMEHHO CO CTPYKTYPHPOBAHH-
em MaTepuanos [16].

BesycA0OBHO, IpH3HAHME KAMEHTCKON 0asbl B Kade-
crBe 6a3bl AAHHBIX B cMbIcAe 4. 4 'K PO umeer psip aocTo-
HHCTB. 3aIUTa TAKOTO 00BEKTa IO CMBICAY II. 4 cT. 1259
u . 3 cr. 1334 TK PO ocymecrBasiercs: 6e3 06s13aTeAn-
HOH IOCYAAQPCTBeHHOH perucrpanu. MckarounresbHOe
IPaBO U3TOTOBUTEAS 6a3bI AAHHBIX BOSHHUKAET B MOMEHT
3aBepIIeHHs ee CO3AAHMS 1 ACHCTBYeT B TeUeHHe IITHAA-
IJATHAETHETO CPOKAa, KOTOPBIH BOCCTAHABAMBAETCS KaXK-
ABII1 pa3, KOrAa 0a3a AQHHBIX OOHOBASIETCSL.

OaHaKO AOKa3aTh TOT (aKT, 4TO 6a3a KAHEHTOB sIB-
AsieTCsl 0OBEKTOM aBTOPCKOTO IIPaBa, 3a4aCTYIO 3aTPYA-
HHUTEABHO, IIOCKOABKY OTCYTCTBYeT 4eTKOe IOHHMMaHHe
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TOTO, KaKasi 6a3a AQHHBIX CYUTAETCSI CO3AAHHOI TBOpUYe-
CKUM TPYAOM. UTO KacaeTcsi OXPaHBI COAEPIKAHUS Ga3bl
AQHHBIX KaK O0BEKTa CMEXHBIX IPaB, TO M3TOTOBHUTEAD
AOAXKEH AOKA3aTh CYIeCTBEHHOCTD IIOHECEHHBIX 3aTpaT.

Ha ocHOBaHMM IPOAaHAAMBHPOBAHHBIX CYA€OHBIX
peLIeHNIT MOXKHO 3aKAIOUHTD, UTO IEPCIIeKTHBBI Ta-
KOM1 3aIUTBI MOI'YT OBITh Y KAMEHTCKOM 0a3bl, KOTOpast
BKAIOYAeT B ce6s 60AbIIOe KOAMYECTBO 9AEMEHTOB (Kak
B IpUMepe C COLMAABbHOM ceTbio «BxonTakre») [17],
COAEPXKHUT He IPOCTOe IepPeurCACHIe, & OPUIUHAABHBIM
obpasoM cobpaHHYI0 HHPOPMAILUIO, TOTPeOOBaAA IIPHU-
BA€YEHISI AASI CHCTEMATH3ALUK GOABIIOrO KOAMYECTBA
PabOTHHKOB, MAIIMHOYUTAEMA U T.A.

Ecau kAveHTCKasI 6a3a OTBeYaeT YKa3aHHBIM B 3aKO-
He IPU3HAKAM 0a3bl AAHHBIX, OTUYXKACHHE IIPaB Ha Hee
oyaeT opopmaeHo no npasusam 4. 4 'K PO. Tax, B 3aBu-
CHMOCTH OT 0ObeMa ITepeAaBaeMbIX IIPaB CAGAKA MOXKEeT
OBITH OPOPMAEHA B BUAE AOTOBOPA 06 OTYYKAEHHHU HC-
KAIOUUTEABHBIX IIPAB, €CAU IMEPEAAIOTCS UCKAIOUUTEAD-
Hble [IPaBa Ha KAMEHTCKYIO 6a3y, a TAKKe ANIIeH3MOHHBIM
AOTOBOPOM, €CAU TIePEAAIOTCS IIPaBa HA UCIIOAb30BAHHe
Pe3yAbTaTa HHTEAACKTYAAbHOM AesiTeAbHOCTH [ 18].

OTAEABHO CAeAyeT OCTAHOBHTBCS HA CAydae, KOTAQ
0aza AQHHBIX CO3AAHA HAa OCHOBAHHM AOTOBOPA, IIPEA-
MeTOM KOTOPOTO OBIAO ee CO3AAaHMe IO 3aKasy. Mckaro-
YUTEABHOE IIPABO HA TaKyI 6a3y AQHHBIX IIPHUHAAAEKHUT
3aKa3UKKy, €CAM AOTOBOPOM MEXAY MOAPAAIHKOM (Hc-
TNOAHWTEAEM) M 3aKa34MKOM He IPEeAyCMOTPEHO HHOe
(. 1 ct. 1296 TK P®) [19]. [Toaoskenus ct. 1296 TK PO
IIPUMEHSIOTCS. K CAy4asiM, KOTAQ HOAPSAIMKOM (HCIoA-
HHUTEAEM) AOTOBOPA 3aKa3a Ha CO3AAHHE MPOU3BEACHHUS
BBICTYIIAET AMIIO, KOTOPOE CaMO He SIBASIETCSI aBTOPOM
3aKa3aHHOTO IPOM3BEACHHSL.

B Tex cayuasx, koraa 6asa AQHHBIX KaK OOBEKT aB-
TOPCKHUX IIPaB CO3AAETCS IO 3aKa3y, OTHOLIEHHS CTOPOH
AOTOBOPA, B KOTOPOM CTOPOHOI! SIBASIETCSI H3TOTOBUTEAD,
peryaupytorcs ct. 1288 'K PO (poroBop aBTOpckoro 3a-
kasza) [20]. Coraacuo 1. 2 ct. 1288 'K P®, porosopom
aBTOPCKOTO 3aKa3a MOXET OBITh MPEAYCMOTPEHO OTUYXK-
AEHIHe 3aKA3YMKYy HMCKAIOUMTEABHOTO IIpaBa Ha IPOHS3-
BeAeHHe, KOTOPOe AOAXKHO OBITh CO3AAHO ABTOPOM, UAU
[IPEAOCTaBACHHE 3aKA34UKY [IPABA UCIIOAB30BAHIS 9TOTO
[IPOU3BEAEHIS B YCTAHOBAEHHBIX AOTOBOPOM IIPEAEAAX.

Taxim 06pa3oM, B OTAHYKE OT CO3AAHHUSI IPOU3BEACHFIS
110 3aKa3y B paMkax cT. 1296 'K P, rae o obmemy npasu-
AY VICKAIOUUTEABHOE IIPABO HMPUHAAASKHT 3aKA3UHKY, B AO-
FOBOpe aBTOPCKOTO 3aKa3a AASI ITEPEXOAA HCKAIOUUTEABHOTO
IIPaBa OT aBTOPa 9TO HEOOXOAUMO OTAEABHO [IPEAYCMOTPETD
B poroBope. OOpaTiM BHIMAHIE HA TO, YTO YKA3aHHBIE AO-
FOBOPBI IPUMEHHMBI K 00beKTaM aBTOPCKOTO IPaBa.

MHoraa 6a3a AQHHBIX CO3AQ€TCS PAOOTHHKOM IIPU
HCIIOAHEHHHU CBOMX CAY’KeOHBIX O0S3aHHOCTEH B OTHO-
IIeHUH PaboOTOAATeAs B KaueCTBe CAY)KeOHOTO IPOHS3-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

Bepaerus. Coraacuo cr. 1295 T'K P®, nckarounTeAbHOE
[IPaBO Ha CAy>XKeOHOe MPOU3BeACHME IIPUHAAAEKHUT pa-
0OTOAQTEAIO, €CAU TPYAOBBIM HAM IPAaXAAHCKO-IIPABO-
BbIM AOTOBOPOM MEXAY paboTOAAaTeAeM H aBTOPOM He
npepaycmorpero uHoe. Kak ormewaer B.O. Kaaarun, o
TPYAOBOMY AOTOBOPY «PabOTHHK 0OSI3yeTCsl CO3AATH He
KOHKPETHYIO 0a3y AQHHBIX, a B IIEAOM pabOTAaTh II0 CBOEM
TpyAOBoIt gyHKImM> [21].

Ipu3HaHMe POM3BEACHHS CAYKEOHBIM He AMIIAET
PaboToAATEAS] BOSMOXKHOCTH OTUY>KACHHS [IPaB Ha HETo
TpeTbuM AuLaM. boaee Toro, coraacuo cr. 1295 I'K PO,
CAEAATb 9TO HEOOXOAHUMO B OIIPEAEACHHBIH CPOK: €CAH
PaboTOAATEAD B TEUEHIE TPEX AT CO AHS, KOTAQ CAYXKeH-
HOe IIPOU3BeACHUE OBIAO IIPEAOCTABACHO B €T0 PacIIopsi-
JKeHHe, He HAYHeT MCIIOAb30BaTh 3TO IMPOU3BEACHHE, He
HepeAaCT UCKAIOUUTEABHOE ITPABO Ha HETO APYTOMY AHIY
HAM He COOOIIUT aBTOPY O COXPAaHEHUH IIPOHM3BEACHIS
B TallHe, HCKAIOUHTEABHOE IIPABO Ha CAy)KeOHOe IPOH3Be-
AEHHe [IEPEXOAUT K aBTOPY.

B cAydae CO3AQHMIS KAMEHTCKOM 0a3bl AQHHBIX pa-
OOTHHMKOM BXHO OTPA3HTh TO B TPYAOBOM AOTOBOPE,
AOKAABHBIX HOPMATHBHBIX aKTaX, C KOTOPBIMH CAEAyeT
O3HAKOMHTD PabOTHHKA. Bce 9TO II03BOAUT AOKA3aTh, YTO
0a3a AQHHBIX ObIAA CO3AAHA B PAMKAX TPYAOBOM QyHKI[HK
PabOTHHUKA, a 3HAYHUT, HICKAIOUUTEABHOE [IPABO, ECAU HHOE
He CKa3aHO B AOTOBOPE, IIPUHAAASKUT PabOTOAATEAIO.

TakuM 06pa3oM, pacCMOTpeHHe KAMEHTCKOM 6a3bl
B KauyecTBe 0a3bl AQHHBIX KAK O0BEKTa ABTOPCKMX IPaB
U 3aKAIOYEeHHe COOTBETCTBYIOIIUX AOTOBOPOB KaXKeTCs
3aTPYAHHUTEABHBIM H3-32 HEOOXOAMMOCTH AOKAa3bIBATh
ee TBOpYeCKHIl xapakTep. B To ke BpeMst oxpaHa copep-
JKQHWSL KAMEHTCKOM 6a3bl KaKk OOBEKTa CMEXHBIX IIPaB
npepcTaBasieTcs: 6osee 9$PEKTHBHBIM BaPHUAHTOM IIPU
YCAOBHH, 4TO y M3TOTOBUTEAsI 0a3bl AAHHBIX OYAYT AOKa-
3aTeAbCTBA CYIeCTBEHHOCTH 3aTPAT Ha ee CO3AAHMUE, HAU
€CAU pacCMaTpHBaeMast KAMEHTCKast 6asa 6yAeT CoCTOSTh
0oAee 4eM 13 AeCSITH THICSY CAMOCTOSITEABHBIX HHPOPMA-
LIMOHHBIX 92A€MEHTOB.

COOTHOLLEEHME TPAB HA KJTMEHTCKYIO BA3Y
N MCKITIKOYUTESTIbHOTO MPABA HA HOY-XAY

KanenTckas 6asa MOXXET OXPaHSTBCS B COOTBETCTBHU
C HOPMaMH O CeKpeTe MPOU3BOACTBA (HOy-Xay), a HIMeH-
HO CT. 1465-1472 'K P®. DTOT BapHaHT UMeeT HeCKOAb-
KO IpenuMymjecTB. B 4acTHOCTH, CPOK AHCTBHS HCKAIO-
IHTEABHOTO IIPaBa Ha CEKPeT IPOU3BOACTBA PaKTHIECKH
HeorpaHMYeH BO BpeMeHHU U 3aBHCUT OT CPOKA COXpaHe-
HMS BCeX IIPH3HAKOB HOY-Xay, yKasaHHbIX B cT. 1465 I'K
PO [22,c. 581].

Coraacuo mosoxerusm 'K PO, poas sToro uapopma-
M O KAMEHTAX AOAXKHA COOTBETCTBOBATH HECKOABKUM
IpH3HAKaM.
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Bo-IepBbIX, OHa AOAKHA IPEACTABASITH COOOM CBe-
ACHHS AI060TO XapakTepa (IIPOM3BOACTBEHHbBIE, TeXHH-
YecKue, SKOHOMHYECKUe, OPTaHU3ALMOHHbIE U APYTHE)
0 pe3yAbTaTaX MHTEAAEKTYAABHON AESITEABHOCTH B Hayy-
HO-TEXHHUYECKOH cdepe U O CHOCOOAX OCYIeCTBACHHS
Ipo¢eCCHOHAABHOR ASTEABHOCTEL

Cyxasi KpPyr CBEeAGHHH, OXpaHSIEeMbIX B KauecTBe
HOY-Xay, POCCHICKHE 3aKOHOAATEAH IIO CYIIEeCTBY HC-
KAIOYMAM BO3MOXXHOCTb KOMMEPIIMAAM3AIUH IIPaB Ha
HHYI0 KOMMepYecKH IJeHHYI0 HHPOPMAIUIO, KpoMe KaK
B HAy4YHO-TEXHHYECKOH cpepe U B CIHOCOOAX OCYIecT-
BAeHUs podeccoHaAbHOM pAesreabHOCTH [23]. Tpea-
CTaBASIETCSI, YTO B 3aBUCHMOCTH OT OOCTOSITEABCTB A€AQ
KAMEHTCKast 6a3a MOKET MMeTb OTHOIIEHHE K TOCAEAHEH
KaTerOpHUH, a IMEHHO K CBEACHISIM O CII0CO0ax ocyImecT-
BAEHHS IPOPECCHOHAABHOM AesITeABHOCTHU. B 3akoHOA-
TEAbCTBE HET AETAABHOT'O OIIPEAEAEHHS IPOPECCHOHAAD-
HOM AeSITEABHOCTH, YTO CBHAETEAbCTBYET O BO3MOXXHOM
MHOTOOOpa3HU CBeAEHMIT, KOTOPble MOI'YT OTHOCHUTBCS
K HOy-xay [9]. B T0 e BpeMmst pedb MAET IMEHHO O <«CIIO-
cobe>, KOTOPBII IIPEACTABASIET He IPOCTO MHGOPMALIHIO,
a MAEI0, MMEIONIYI0 IPaKTHYecKoe NMpHUMeHeHHe M IIo-
TeHLMAABHBIA pe3yabrar [22, c. 575]. Ilpasonpumenn-
TEABHAsI [IPAKTHKA CBUAETEABCTBYET O TOM, YTO OOBIYHO
B COOTBETCTBUH C AOTOBOPOM 00 OTIY>KACHUH HCKAIOYH-
TEABHOTO ITpaBa Ha HOY-Xay MepeAaeTCsl He TOABKO caMa
HHPOPMAIUI O KAUEHTAX C yKa3aHHeM KOHTAKTHBIX AQH-
HbIX, HO U IJeAble CHCTEMBI U METOAHMKH IO TIPHBACYEHHUIO
KAMEHTOB U PACIIMPEHUI0 KAMEHTCKOH 6a3bl, IpaBHAd
paboTbI C KAMEHTCKOM 623011 U T.A. [24].

Bo-BrOpsIX, 6a3a KAHEHTOB AOAKHA UMETH AEHCTBH-
TEABHYIO0 HAW IOTEHITHAABHYI0 KOMMEPJeCcKyIO IeHHOCTb
BCAEACTBHE HEM3BECTHOCTU TPETBHM AHMIIAM, €CAH K Ta-
KM CBEACHISIM Y TPETHUX AUL] HET CBOOOAHOTO AOCTYIIA
Ha 3aKOHHOM OCHOBAaHUH U 00AAAATEAb TaKMX CBEACHHI
[IPUHUMAET Pa3yMHbIE MEPBI AASL COOAIOACHISI UX KOHPH-
AEHIIMAABHOCTH, B TOM YHCA€ ITyTeM BBEACHHUS peXHMa
KOMMEPYeCKOH TalHBL

AKTyaAbHOE ITPaBOBOE PEIryAUPOBaHHE 3HAYUTEABHO
obaerdaer 3apady MOTEHIMAABHOTO OOAAAATEAS] HICKAIO-
YUTEABHOTO IIPaBa Ha CeKpeT MPOU3BOACTBA, IIPEABSB-
Asisl TpeOOBaHMS 110 COOAIOAGHHIO PasyMHBIX Mep, a He
PeXHMa KOMMEPYECKOM TaMHBI (B ToM umcae B wacTu
HAaHECeHHS Ha MaTepHaAbHble HOCHTEAH (AOKYMEHTBI),
KOTOpPbIe COAEPKAT MHPOPMAITHIO, COCTABASIIONIYIO KOM-
MepYecKyI0 TailHy, CIIelIHaAbHOTO Ipuda), KaK 3TO HBIAO
paHee [25]. HoBblit TOAXOA 3aKOHOAATEAS HAIlpaBACH Ha
3¢ PEeKTUBHYIO 3ALIUTY IIPAB YIACTHUKOB IPAXKAAHCKOTO
060poTa, a He Ha U3AMIIHUI popmarusm [22, c. S77].

COOTHOCHTCS TaKOH ITOAXOA M C MEXKAYHAPOAHOM
IPaKTUKOM PEryAMpPOBaHUSI HCKAIOUUTEABHOTO IIpaBa
Ha CeKpeT IIPOU3BOACTBA. Tak, B COOTBETCTBHH €O CT. 39
CoraalreHus 0 TOPrOBBIM ACIEKTaM IIPaB UHTEAAEKTY-

aabHOM cobersennoctu (TPUIIC) undopmarus MoxeT
OBITh 3alUIeHa KaK KOHPUACHIIMAABHAS, €CA: OHA SIB-
ASIETCSI CEKPETHOI B TOM CMBICA€, YTO HeOOIen3BecTHA
HAU AETKOAOCTYIIHA AASL AL, KOTOpbIe OOBIYHO HUMEIOT
A€AO ¢ TaKkoH MHPOpMAIIel; OHa HMeeT KOMMePUYeCcKyIo
IJeHHOCTD, IIOCKOABKY SIBASIETCSI CEKPETHOH; B €e OTHOIIe-
HUH OBIAV IIPHHSTHL HAAAEXKAIIME IIPU KOHKPETHbIX 00-
CTOSITEABCTBAX MEphI B IJeAsIX COXPaHEHHs ee B ceKpeTe
[1,c12].

PeryanpoBaHue cekpeTa TpOM3BOACTBa (trade se-
cret) pasamdaerca Ha yposHe EC u3-3a crenuasbHOTo
3AKOHOAATEABCTBA, a TakKe CyAeOHOMN mpaktuku |26,
c. 6-7]. B uwactHOCTH, DepepaAbHbIil BEPXOBHBIN CYA
Tepmanuu  (Bundesgerichtshof) omnpeaeaster cexper
IPOU3BOACTBA KaK AF000M (aKT, CBSI3AaHHBIN C IIPEATIPH-
HHMATeAbCKON AESITeABHOCTBIO, HEOYEBHAHBIIN, U3BECT-
HBIM TOABKO OIIPEACACHHOM I'PYIIIE AIOAEH, 06AapaOIHI
9KOHOMUYECKHM 3HaYeHHUEeM, a TAKKe KOTOPBIH BAAACALL]
JKEAAET COXPAHUTD B TallHE M KOTOPBIN NMeeT 3KOHOMHU-
veckoe 3HaveHue [26, c. 6-7].

COraacHO HTAABSHCKOMY IIpeljeA€HTHOMY IIPaBYy,
00beM 3aIUTHl CeKpeTa IIPOM3BOACTBA OYEHDb IIHPOK
U KacaeTcsl AI000ro Tuma HHPOPMAIUH O KOMIIAHHH,
BKAIOYAsI CITUCKU KAMEHTOB — KaK PEAAbHBIX, TaK U IIO-
TEHIIMAABHBIX. [Ipu 9TOM B OTAEABHBIX CyAeOHBIX pelre-
HISIX [OAYEPKHBAETCS, YTO AASL OOecCIiedeHUs OXPaHBI
HOYy-Xay 0a3bl KAHEHTOB AOAXKHDBI COAEPKATb KOHTAKTbI
U AOTIOAHUTEABHYIO HHPOPMAIIHIO, YTO UCKAIOYAET 3aIH-
Ty MPOCTBIX cIUCKOB |26, c. 8]. B Kurae cexperom mpo-
M3BOACTBA MOI'YT IIPH3HABATHCSL Pa3HOOOpasHble CBeAe-
HIS: KAMEHTCKasI 6a3a, THPOPMALHS O IPOU3BOAUTEASIX
(maprHepax, nocrasmukax) u Ap. [27].

C OAHOIT CTOPOHBI, OXpaHa TOTO HAH HHOTO PellTeHHs
KaK HOY-Xay IIPEATIOAAraeT psIA IPeuMyIecTB TaKoro pe-
menud. [Ipesxxae Bcero 3agacTyro Takas oXpaHa BO3MOX-
Ha TOTAQ, KOTAQ He YAQeTCS AOKA3aTh, YTO KOHKPeTHAS HH-
popmanust oxpaHseTcs Kak 6asa AQHHbIX UAU HHble PYIA
u CH. Kpome TOro, cexper ImpOHM3BOACTBA HE IPEAIIO-
AaraeT 00s3aTEABHYIO TOCYAAPCTBEHHYIO PEerHCTPALIIO
W He OrpaHMYeH B cpoke oxpausl [28, c. 8] . Haxonen,
IIPEeUMYIIeCTBO CeKpeTa IIPOU3BOACTBA — B CaMOH ero
CYIIHOCTH: AHIJO MMeeT BO3MOXKHOCTb COXPaHUTb HEU3-
BECTHBIMH OIpeAeAeHHble cBepeHust [29]. Hampuwmep,
3asiBKa Ha IIaTeHT TpebyeT IIOAHOIO PacKphITHsI HHGOP-
MalMH B OTAWYHE OT Hoy-xay [ 1, p. 12].

C Apyroii CTOpOHbI, MOT'YyT BO3HHKHYTb TPYAHOCTH,
CBsI3aHHbIE C AOKAa3bIBAaHHEM TOI'O, YTO Ta MAW HHAs UH-
$opmanusa 06AapaeT AHMCTBUTEABHON HMAU IMOTEHITUAAD-
HOHM KOMMEPYECKON [IEHHOCTBIO B CUAY CBOEH HEU3BECT-
HOCTH TpeThuM Aunam [30]. Bripouewm, npeacraBasercs,
9TO KOMMepPYeCKasl IIeHHOCTb KAMEHTCKOM 6a3bl, BKAIOYA-
JOIIeH AKTyaAbHbIE CBEACHIS O MHOTHX KAMEHTAX KOMIIa-
HUH, €ABa AU MOXXET OBITh IOABEPTHYTa COMHEHHIO.
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B coorBercTBUM ¢ 3akoHOpaTeabcTBOM P® B oOT-
HOIIEHHH CeKpeTa IMPOM3BOACTBA MOXET 3aKAIYAThCS
AOTOBOp 00 OTYY>KAGHHU MCKAIOUMTEABHOTO IIpaBa Ha
CeKpeT IPOU3BOACTBA, COTAACHO KOTOPOMY OAHA CTO-
pona (mpaBoo6AapaTeAb) mepepaeT MAM 06s3yeTCs Ie-
peAaTh IpHHAAAEXKAIlee efl HCKAIOUMTEeAbHOE IIPaBO Ha
CeKpeT IIPOU3BOACTBA B IIOAHOM O0BeMe APYIOM CTOpO-
He — IIPUOOPETATEAI0 HCKAIOUUTEABHOTO IIPaBa Ha 3TOT
cekpeT Tpou3BOACTBA. CyIjecTBEHHBIMH YCAOBHSAMH
TAKOT'O AOTOBOPA ABASIIOTCS YCAOBHSA O IIpEAMeTe, IieHe,
a TaKKe yCAOBHeE O KOHPUAEHIMAAbHOCTH [ 22, c. 601].

Ilpu OTYY>KACHHU HCKAIOUMTEABHOIO ITpaBa Ha ce-
KpeT IIPOU3BOACTBA AUIIO, PACIIOPSIAMBIIEECs CBOMM IIpa-
BOM, 005I3aHO COXPAHSTh KOHPUACHIIMAABHOCTb CEeKpeTa
npousBoACcTBa. OOSM3aHHOCTh O COXPAHEHMIO KOHH-
ACHITHAABHOCTH ACHCTBYeT AO IpeKpaljeHHs ACHCTBH
FICKAIOUMTEABHOTO IIPaBa Ha CeKpeT MPOM3BOACTBa [31].
CoxpaHeHHne CBeACHHI B TallHe SBASETCS KPaeyrOAbHBIM
KaMHeM HCKAIOYUTEABHOTO IIpaBa Ha HOY-Xay, TOCKOABKY
C yTpaToi KOHPHAEHIHAABHOCTH UCKAIOUHTEABHOE TIpa-
BO Ha HOy-xay Ipexpamaercs [22, c. 581].

HTax, nmpumepoM IpaAAHCKHX IPaBOOTHOIICHHI,
rAe OOBeKTOM BBICTYIIAET CeKPeT HMPOM3BOACTBA, MOXKET
CAY>KHTb AOTOBOP 00 OTUy)XKACHHH HCKAIOYHTEABHOTO
IpaBa Ha CeKpeT NPOH3BoACTBa [32]. Bo nsbesxanue npu-
3HAHMS AOTOBOpPA HE3AaKAIOUEHHBIM B HeM HeOOXOAUMO
MaKCHMaABHO PACKPBITh COACPYKAHHE CeKpeTa IPOHM3BOA-
crBa [33]. Kpome Toro, ecan pedp MAET O BO3ME3AHOM
AOTOBOpe 00 OTUYKACHHU HCKAIOUUTEABHOTO IIPaBa, BaXK-
HO 3a(HKCHpPOBATh LieHy IIePeAaBAEMOIO HCKAIOUHTEAD-
HOTO ITpaBa Ha CeKpeT IMPOU3BOACTBA. B Takom aorosope
IleHa He MOXKET OBITh YCTAHOBACHA MCXOASL U3 IIOAOXKEHHIT
ct. 424 T'K P®, 10CKOABKY 11eHHOCTD HOY-Xay O4eHb CyOb-
exTuBHa [33].

Kpome TOro, BO3MOXHO 3aKAIOUEHHE AUIIEH3HOHHO-
IO AOTOBOpPAa O IPEAOCTABACHHHM IIPaBa HUCIOAb30OBAHHS
cexpeta mpousBoAcTBa (cr. 1469 TK P®). ITpasooTHO-
IeHUs], B OCHOBE KOTOPBIX ACKHT TaKOH AOTOBOP, SIBASI-
IOTCS < YS3BHMbIME>, KAaK OTMEYAEeTCs B HAYYHOH AUTe-
paType, MOCKOABKY CEKpeT IIPOM3BOACTBA AOBEPSAETCS
C TeM YCAOBHEM, YTO OH MCIIOAb3YEeTCS TOABKO B TeUeHHe
OIpepeAeHHOro cpoka [29]. Bmecre ¢ TeM eABa AM MOXK-
HO IPEACKa3aTb ACHCTBHUS AMIIQ, TIOAYYHBIIETO AOCTYII K
OIIpeAeAeHHON MH(OPMAIINH, MOCAe IPEeKpaIjeHUs AH-
IIeH3HOHHOTO AOTOBOPA.

B Takux cAy4asx HeOOXOAUMO OIIPEACAHTD B AOTOBO-
pe ycAoBHe 00 yBEAOMAEHUH IIPABO0OAAAATEAST O PpaKTaX
pasrAallleHUs] MAM YIpO3e PasrAAlIeHus] HHPOpPMAIIUH,
a Take 00 0OS3aHHOCTU He PA3rAalIaTh MHGOPMALHIO
[34, c. 9]. KpomMe TOro, HEO6XOAMMO MOMHHTb O TIOAO-
sxeHusx cT. 1472 I'K P®, coraacHo KOTOPOH HApYIIHTEAD
HCKAIOUHTEABHOTO IPaBa Ha CeKpeT IPOM3BOACTBA 00s-
3aH BO3MECTHTD YOBITKH, IPUIMHEHHbIE HAPYIIeHUeM HC-
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KAIOUHTEABHOTO IIPaBa Ha CeKpeT MPOU3BOACTBA. boaee
TOrO, AQHHAsi HOpMa COPMYAHPOBAHA AHMCIIO3UTUBHO,
a 9TO 3HAYUT, YTO CTOPOHBI MOTYT IIPEAYCMOTPETb HHBIe
canknuu [22, c. 582].

Cexper HpPOU3BOACTBA MOXKET OBITH IIOAYYEH IIPU
BBIIIOAHEHHH PaboT II0 AOTOBOPY IOAPSIA@ M AOTOBO-
Py Ha BBITOAHEHHE HAYYHO-HCCAEAOBATEABCKHUX, OIIBIT-
HO-KOHCTPYKTOPCKHX M TeXHOAOrHMdecKux pabor. Ilpu
3TOM IIO O0lLieMy IPaBHAY MCKAIOYUTEAbHOE IIPaBO Ha
TAaKO! CeKpeT IMPOU3BOACTBA MIPUHAAASKHUT IMOAPSIAUHUKY
(ucroanuTesro). CoXpaHsieT akTyaAbHOCTb BOTIPOC CO3-
AQHIISI CeKpeTa IIPOU3BOACTBA IIPHU BBIIIOAHEHHUHU TPYAOBBIX
00sI13aHHOCTE!l HAM KOHKPETHOTO 3aAAHMST PaboTOAATeAS
(ct. 1470 TK P®). B 15eA0M, CO BCeMH COTPYAHHKAMH, AMe-
OIIIUMH AOCTYTI K THGOPMAIIHH O CeKPeTaX MPOU3BOACTBA,
CAeAYeT MOATIICATb OTAEABHBIE COTAQIIEHHS O Hepasraalie-
HUH, YTOYHSIOIIYE U KOHKPETU3UPYIOII[Ie TPYAOBOI AOTO-
BOp M AOKaAbHbIe HOPMaTUBHbIE aKTHI [ 35, 36].

Haxomner, B coorserctBum co cr. 1027 I'K PO mpe-
AOCTaBA€HHE OAHOM CTOPOHOM APYrOd CTOpPOHE 3a
BO3HAIPaKAGHHE IIpaBa MCIIOAb30BaThb B IPEATIPHHH-
MAaTeAbCKOM AESITEeABHOCTH KOMIIAGKC IIPHHAAAEXKAIHUX
[PaBOOOAAAATEAIO HCKAIOUMTEABHBIX IIPAB, BKAIOYAOIIHI
[IPaBO Ha TOBAPHbIN 3HAK, 3HAK OOCAY)XUBAHHUS, & TAKKe
IIpaBa Ha APYTHe IIPeAyCMOTPEeHHbIE AOTOBOPOM O0BeK-
Thl UCKAIOUHTEABHBIX IIPaB, B YACTHOCTU HA KOMMepuye-
ckoe 0603HaUEeHNe, CEKPeT IPOU3BOACTBA (HOy-Xay), BO3-
MO>XHO B PaMKaX AOTOBOpPa KOMMepUeCKOH KOHIJeCCHU.

OH mpepycMaTpHBaeT HCIIOAB30BaHHE KOMITAEKCA
HCKAIOUHUTEABHBIX IIPAB, AEAOBOM pEIyTAlUH U KOM-
MepUYecKOro OIIBITA IIPABOOOAAAATEAS] B OIIPEACACHHOM
obbeMe. 3aKOHOMEPHO B HEKOTOPBIX IIPABOMOPSAKAX
HOAOOHBIN AOTOBOP Ha3bIBAaeTCS AOTOBOPOM KOMITAEKC-
HOW MPEeATIPMHUMATeAbCKOM AuteHsun [37]. B cTpanax
ob1mero mpasa CyiecTByeT obiee momsTHe «goodwill>,
KOTOpOE OOBEAVHSIET PEIYTALHI0 IPEAIPHUSTIS, ACAO-
Bble CBSI3H C KAUEHTYPOM, HaMeHOBaHUe pUPMBI H 0CO-
6eHHOCTHU ee MUAXKa [38].

IIpeacTaBAsieTcs], YTO B paMKax AOTOBOpa KOMMep-
9eCKOM KOHIJeCCHM KAMEHTCKasi 0a3a MOXeT paccMa-
TPUBATHCSI, BO-IIEPBbIX, KaK OOBEKT IIpaBa Ha <Apyrue
[PEAYCMOTPEHHBIE 3aKOHOM OOBEKTHI HCKAIOUHTEABHBIX
IIpaB>, B CAy4ae eCAM OHA OTHOCHUTCSI K HOy-Xay HAH Gase
AQHHBIX, & TAKKe KaK XapaKTePUCTHKA «KOMMEepPYeCKOTo
OIIbITA ITPABOODOAAAATEAS .

Ha mpakTrke HepepKO MMEIOT MECTO CAyYaH, KOTAQ
[PEeAIIPUHAMATEAN IIPHOEraloT K YKa3aHHON KOHCTPYK-
IJUY, TIOCKOABKY IIEPEAAIOT LIeABIl KOMIIAEKC, COCTOSI-
IUA M3 MCKAIOYMTEABHOIO IpPaBa HAa TOBAPHBIA 3HAK,
a TaloKe OIMCAHUS OU3HeC-IIPOLIECCOB, OU3HEC-MOAEAET,
HHPOPMALINK O METOAAX OKA3AHIS YCAYT, 00ydeHUs pa-
OOTHHKOB, CIIOCOOAX BeACHUS] PEKAAMHOM AESITEABHOCTH
U AESITEABHOCTH IO TIPOABIDKEHHUIO, A TAKKe U3 CBEACHHI
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0 KOHTpareHTaX OTBETYHKA, B TOM YHCAE O IIOCTaBIIH-
KaX U KAWEHTaX, Kak B PereHun Ap61/1Tpa>I<Horo cyaa
Canxr-TTeTepOypra u AeHUHIpaACcKolt 0b6AacTH ot 28 HO-
a6ps 2021 r. o Aeay N2 AS6-61666/2021 [39].

B TIlocranoBaenun CeMHAAIIATOTO apOUTPAXKHO-
IO amleAAdIIMOHHOro cyaa oT 18 asrycra 2020 r. mo aAeay
Ne A60-14881/2020 cka3aHO, YTO IOCAE 3aKAIOUEHHS
IIPEABAPUTEABHOTO AOTOBOpa KOMMeEpUYEeCKOH KOHIjec-
CHM HCTIly OBIAO IIPEAOCTABAEHO IIPABO IOAb3OBAHHS
AomenHbiM uMeHeM, CRM-cucremoit AAST BeAeHUS Ou3-
HeC-IIPOIlecca, MMOPTAAOM OOydYeHMsI M KOHCYABTHPOBa-
HUS, 2 TaKKe KANEHTCKOM 6a3ont Ha 800 yeroBek, 6a3on
HOCTABIIUKOB B KoAndecTse 1250 xommanwit [40].

TakuM 06pa3soM, MOXKHO CA€AATb BBIBOA, UTO HCXOAS
U3 ASHCTBYIOIIEr0 POCCHICKOTO 3aKOHOAATEABCTBA CaMy
1o cebe KAMEHTCKYIO 0a3y eABa AU BO3MOXKHO OXPAaHSITh
U COOTBETCTBEHHO IIepPeAABaTh IpaBa Ha Hee KaK Ha ce-
KpeT pousBoAcTBa (HOy-xay). Bmecte ¢ TeM, yauTbiBas,
9TO KAMEHTCKasI 6a3a HMeeT ACFICTBUTEABHYIO HAM [IOTEH-
ITHAABHYIO IJeHHOCTD BCAEACTBHE HEU3BECTHOCTH, MOXXHO
IIPEACTaBHUTD ee He IIPOCTO B BUAE IIePeYHS C KOHTAKT-
HbIMU AQHHBIMH, a IIPUBHECTH B Hee CBEACHHSA O CIIOCO-
0ax OCyIIeCTBACHHS IPOPeCCHOHAABHOMN AESITEABHOCTH,
B 9ACTHOCTH 06 0COOEHHOCTSIX pabOThI C TEMH HAY HHbI-
MU KaTeTOPYSIMU KAMEHTOB, KOHKPETHBIMH CIIOCOOaMu
MOBbIIIEHNA 3P PEKTUBHOCTHU IIPOAAK.

B TakoMm cAyuae, KaK CBHAETEABCTBYeT CyAeOHas
IIPaKTHKA, OYAET BO3MOXKHBIM 3aKAIOUEHHE AOTOBOPOB
00 OTYY>KAEHHH HCKAIOYHTEABHOTO IIpaBa Ha HOY-Xay,
AUIIEH3UOHHOTO AOTOBOPA MAM AOTOBOPA KOMMEPUEeCKOH
KOHITEeCCHHL.

MHBIE CNOCOBbI MEPEOAYN MHDOPMALINIA
O KJIMEHTAX

3a4acTyi0 Ha OCHOBAHHM KOHKPETHBIX OOCTOSITEABCTB
A€AQ CYABI IIPHXOAST K BBIBOAY, YTO KAHEHTCKas 6a3a Ho-
cUT HHPOPMAIIMOHHBIN XapaKTep, BKAIOYAeT B cebst AaH-
HbIe, KOTOPbIE, XOTb U COAEPIKAT IMEeHA KAUEHTOB 1 HOMe-
pa TeaepOHOB, He CHCTEMATU3HPOBAHBI TAKMM 00pasoM,
9TOOBI 9TH MaTepHAAbI MOTAY OBITH HAaFAEHBI K 06paboTa-
HBI C IOMOIIBIO 9A€KTPOHHOM BHIYUCAUTEABHOM MallIMHBbI,
U KaK CAEACTBHUE He SIBASIETCSI 623011 AQHHBIX HAM CeKpe-
TOM TIPOHM3BOACTBa (HOy-Xay) B TOM CMbICA€, KOTODBIIt
BKAaAbIBaeT B oTo nmoustae TK PO [41].

B caydae ecan mHPOpMAIMA O KAMEHTAX KOMIIAHUH
He OTHOCUTCS HU K 0ase AQHHBIX, HH K HOY-Xay, CACAY-
eT pacCMOTpeTb MHble BAPUAHTBI ACTAABHON IepeAaur
Takol MHpOpManuu. B AaHHOM KOHTeKCTe MHTepecHO
BCIIOMHHTbD, YTO AOATO€ BpeMsi HHPOPMALUS OTAEABHO
OblAa [IOMMEHOBAHA B KayecTBe OODBEKTA IPAXKAAHCKUX
npas B cr. 128 'K P®. OpHako paHHOe yHOMUHaHHe
OBIAO HCKAIOYEHO U3 TeKCTA 9TOM CTAaTbU.

BMmecre c TeM B HAyIHOI AUTEpAType BCe elfe 06CyxK-
AQeTCsI BOIIPOC O TOM, SIBASIETCSI AML HHPOPMALst 00BeK-
TOM TPKAAHCKHUX IIPaB U IPAKAAHCKUX IIPABOOTHOIIe-
HMH, a MHOTHE y4eHble M BOBCE IIPEAAATAIOT BEPHYTb
ykasaHue Ha nHpopmaruio B Tekcr cT. 128 'K P®. Ob6o-
CHOBBIBAETCSI 3TO TeM, YTO MHPOPMAIIHA 3a4aCTyI0 B TOM
HAM FIHOM KadeCTBe BBICTYIIAeT IIPEAMETOM AOTOBOPOB,
00AaAQ€T CaMOCTOSITEABHON LIEHHOCTBIO, €€ HCIIOAB30-
BaHHe CIIOCOOHO CO3AATh KOHKYPEHTHbIE [IPEHMyIIeCTBa
[42] 1 Aaneko He Bcerpa OXBAaTHIBAETCS IePedHEM, YKa-
3aHHBIM B cT. 128 TK P [43].

HexoTopple rpakpaHCKO-IIPaBOBbIe AOTOBOPHI pe-
CYAMPYIOT OTHOLIEHHSI CTOPOH II0 MOBOAY HHPOPMAIIUH,
KOTOpasi He SIBASIETCS OOBEKTOM HCKAIOUUTEABHBIX IIPAB,
He MMeeT PeXXUMa KOMMePYeCKOH TaiHbI K He IIOATIAAAeT
[I0A CAOXKHBIIIEECS [TOHSATHE «HEMATePHAABHOTO OAara.
Hepeapko B yKa3aHHBIX CAyYasIX 3aKAIOYAETCS AOTOBOP Ha
OKa3aHHe MHPOPMAIJMOHHBIX MAM MAPKETHHIOBBIX YCAYT,
IO KOTOPOMY HCIIOAHHUTEAD ITepeAdeT 3aKa3uuKy HHPOp-
MAaIMIO O KAMEHTaX KOMITAHHH C yKa3aHUEM aApPeCcOB, TeAe-
$oHOB 1 poumx AAHHBIX [ 18], TO ecTb KANEHTCKOI1 6asbL.

Ae-rope IpeaAMETOM TaKOTO AOrOBOpA SBASIOTCS
AEHCTBHS IO IIOMCKY, IPEAOCTABACHHUIO, PACIPOCTpaHe-
HHIO MHQOPMAITMU MAM HHbIe MAHHUITYASLIMH C HeH, a Ae-
$akTO 3aKa3UMKa HHTEPeCyeT MIMEHHO Pe3yAbTaT — caMa
nadopmanyst [32]. Takue AOTOBOPbI MPEATIOAATAIOT PSIA
CAOKHOCTeH, CBSI3aHHBIX C HEOOXOAMMOCTDBIO AOKAa3aTh
PeaAbHOCTD OKa3aHMSI MH(OPMALMOHHBIX YCAYT. B aToM
MOXeT IIOMOYb, HAIPUMep, aKT CAAYU-TIPHEMKH OKa3aH-
HBIX YCAYT [44] MAM MHOM AOKYMEHT, TAe HEOOXOAMMO
OTpA3UTh, KaKast HHPOpMALUs OblAa [IEPeAAHA U ee CTOH-
MocTb. [IpH 9TOM OTCYTCTBHE aKTa CAQUU-TIPHEMKH YCAYT
He 0CBOOOXXAQET OT 0053aHHOCTH UCIIOAHHUTD 00sI3aTeAb-
CTBO I10 OIIAATe OKA3aHHBIX ycAyT [12].

B TakoM AOroBOpe HEOOXOAUMO IPSIMO YKa3bIBATh
KOHKpeTHbIe XapaKTepHCTUKH IepeAaBaeMoil HHPOpMa-
LM, IOCKOABKY B CYA€OHOI IIPAKTUKe CYABI HHOTAQ OT-
KAOHSIOT TpebOBaHUSI 00 yIAaTe IjeHBI AOTOBOpA M3-32
HCIIOAB30BAHMS IIPH OIMCAHHH IIPEAMETa AOTOBOpa 00-
TeKaeMbIX pOPMYAHPOBOK M OTCYTCTBUS YOEAUTEABHBIX
HOSICHeHM, B YeM MMEHHO 3aKAIOYAAMCh MHPOPMAIIH-
oHHble ycAyrH. OUeBHAHOM CTAaHOBHUTCS (UKTUBHOCTD
OKA3aHUSI YCAYTH, ECAU aKTHI BBIIIOAHEHHBIX pa0OT He I10-
3BOASIIOT OIPEACAUTD MepedeHb YCAYT, CTOUMOCTD YCAYT
U IIEPUOA UX BBIIIOAHEHUS [45].

EcTb c110c06 AOTIOAHUTEABHO HHUBEAMPOBATh AAHHBIE
PHCKH, 3aAOKYMEHTHPOBAB MOAYYEHHYIO HHPOPMAIHIO
0 KAMEHTaX, KOTOPYIO MOXXHO IIPEABSIBUTD CYAY B CAydae
CIIopa MAM KOHTPOAMPYIOIIMM OpPTaHaM B CAydYae IIpO-
BEPKU PeaAbHOCTH XO3SMCTBEHHBIX OIlepallnil CyObeKTa
IIpeAIPUHAMATEABCTBA [44].

CymecTBYIOT 1 ApyTHe CIIOCOOBI Iepepadn HHOP-
MAIf{H, COCTaBASIOIIell KAHEHTCKYIO 0asy, B YaCTHOCTH
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areHTCKUI AOTOBOP, COTAACHO KOTOPOMY KOMITAHHUS
(arenT) 06s13yeTcs 32 BO3HArpakAeHHe COBEpIIATh IO
IOPY4Y€eHHUIO APYTOi CTOPOHDI (IPHHLKNAAR) HHbIE Aefi-
cTBYs (2 IMEHHO AeHCTBH 110 OMCKY KAUEHTOB) OT CBO-
€ro MMeHH, HO 3a CYeT IIPHHIIUIIAAL AUOO OT HMEHH U 32
cuer mpuHnumard. OO6sI3aTEABHBIM B XOA€ HUCIIOAHEHI
areHTCKOTO AOTOBOPA SBASIETCS IIPEAOCTABACHHE OTUETA,
B KOTOPOM OOBIYHO YKa3BIBAETCS, B KaKMe CPOKH U € Ka-
KHMU KAMEHTaMU OAAroAapsi areHTy IPUHIMAIIAA 3aKAIO-
una poroBopsl. Tak, B [TocTraHOBAeHHH ApPOUTPaXHOTO
cyaa Pecriybauku Tarapcrad ot 6 uioast 2022 1. IO AeAy
Ne A65-30459/2021 BsaumoorHomeHust Mexpy II
u OO0 «Pocrdpanu» BOZHUKAHM B PAMKAX areHTCKOTO
aorosopa, coraacao kotopomy OOO «Pocrdpama>,
ACHCTBYS Ha OCHOBAaHUH areHTCKOIO AOTOBOpA H IO IIO-
pyuenuto MII, ocymecTBasso oT umenu u 3a cuer MII
IOMCK IOTEHIMAABHBIX KAMEHTOB, 3aHHTEPeCOBAHHbIX
B 3aKAIOYEHHH AUIIEH3HOHHOTO AOTOBOPA O Ilepeaade ce-
KpeTa MpOM3BOACTBa (HOy-Xay) mpuHIHMIaaa [46].

HepeAko BO3HHMKAIOT CIIOPHI OTHOCHTEABHO TOTO,
K KaKOH AOTOBOPHOM KOHCTPYKIIMM OTHOCHUTCS TO HAM
uHOe coraamenue. Tak, coraacHo Pemennto ApOurpax-
Horo cyaa MpkyTckoit ob6aactu ot 12 mast 2022 1. o AeAy
Ne A19-25912/2021, CTOpPOHBI 3AKAIOUHAM <«AOTOBOP
0 TEXHOAOTHH BeAeHIS OH3HeCa >, II0 YCAOBUSIM KOTOPOTO
[IPaBOO6AAAATEAD O0SI3yeTCSI IIPEAOCTABUTD IIOAB30BATE-
AIO 33 BO3HArPaXACHME IIPaBO HCIIOAB30BATh B IIPEATIPH-
HUMATeAbCKOH AGSTEABHOCTH CBEAGHMS O 3aKa3ax, O pa-
60Te ¢ KAMEHTaMH, TeXHUKY HPOAAXK, 623y (KOHTaKTHbIe
AQHHBIE ), TOMOIIIb B NPUBA€YEHUU KAUEHTOB U T.IL > [47].

B paccmarpuBaeMoM aeAe MCTeI] HACTaHMBAA Ha TOM,
YTO 3aKAIOYEHHBIM MEXAY CTOPOHAMHU AOTOBOP IO CBOEH
IIPaBOBOM IIPHPOAE SABASETCS AOTOBOPOM BO3ME3AHOTO
OKA3aHMs YCAYT, B TO BpeMs KaK OTBETYMK IIOAAraA, 4TO
AOTOBOP «O TeXHOAOTUH BeAEHHs OHM3Heca» IPeACTaB-
AsteT c000fl CMELIaHHbI AOTOBOP, KOTOPBIA COAEPXKUT
B ce0e 3AeMEHTHI AUILEH3HOHHOIO AOLOBOpPA O IIPEAO-
CTaBAGHUH ITPaBa HCIIOAB30BAHMS HOY-Xay U IIPEeABAPH-
TEABHOTO AOIOBOpa (47].

Cya COrAacHACS C IIO3MITHel OTBETYHKA, YTO CACAAAO
HeBO3MOXHBIM IpuMeHeHue cT. 782 I'K PO, mapeasio-
Ieil 3aKa34MKa IIPAaBOM OTKA3aThCs OT HCIIOAHEHHUS AOTO-
BOpa BO3ME3AHOTO OKa3aHHs YCAYT IIPH YCAOBHH OIAQTHI
HCIIOAHUTEAIO GaKTHIECKH TOHECEHHBIX UM PACXOAOB, Ha
JeM HAaCTauBaA HCTeIl.

Taxoke HepeAKO CTOPOHBI HAa3BIBAIOT COTAANIEHHE AO-
FOBOPOM KYIIAH-IIPOAQKH «TOTOBOTO OM3HECa>, IIOAPasy-
MeBasi IlepeAady B PaclopsbKeHre IIOKYIIATeAs Pa3AMYHBIX
OOBEKTOB, B TOM 4KCA€ HeMaTepHaAbHBIX [48], BKArOYas
AOCTYII K peKAAMHBIM IIPOPHUASIM, KAMEHTCKOM 0ase U CIu-
cKy AoroBopoB [49]. BesycaosHo, ct. 421 'K P® nosso-
ASIET 3aKAIOYAaTh HHbBIE AOTOBOPBI, He IIPeAyCMOTPEHHBIe
3aKOHOM MAM APYTHMH IIPAaBOBBIMH aKTaMH, HO He IIPOTHU-
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BOpeyamiue uM. Taioke BO3MOXKHO 3aKAIOUEHHE CMeIIaH-
HBIX AOTOBOPOB.

BmecTe ¢ TeM HEOOXOAMMO MOHHMATD, YTO 3aKAIOYE-
HYe HeIIOUMEeHOBAaHHOTO AOTOBOPA, B KOTOPOM HHpOpMa-
st GyAeT yKasaHa B KaueCTBe IPEAMETa, MOXKET OBITD Co-
IPSDKEHO C PUCKAMH IIPH3HAHHUS €T'0 HECOOTBETCTBYIOIIIM
3aKOHOAATEABCTBY, IIOCKOABKY HHPOPMAIHS He OTHOCHTCS
K 06beKTaM rpakAHCKUX rpas 1o cr. 128 TK PO [50].

Hrax, BcaeACTBHE KOMMePYECKOH LeHHOCTH HHPOP-
MaIlMH O KAMEHTAaX B HAyYHOH AUTEpPaType IPeAAATaloTC
PasAMYHbIE BAPHAHTHI IIPABOBOTO 3aKPEIACHHUS IePEX0AA
TAaKHX CBEACHHIL: OT AOTOBOPOB 00 OKazaHMH HHPOpPMa-
LJMOHHBIX YCAYT, areHTCKHX AOTOBOPOB, HAIlPaBACHHBIX
Ha ITOVCK KAUEHTOB 1 3aKAIOUeHIe AOTOBOPOB, AO BeCbMa
HEeTPUBUAABHBIX H CIIOPHBIX [ S1].

SALLMNTA MHOOPMALIMN O KITMEHTAX
KAK MEPCOHAJIbHbIX JAHHbBIX

BaxxHO 06paTHTh BHIMAHIeE HA TO, 9T0 MHPOPMALIHS O KAU-
€HTaX B COOTBETCTBYIOLje 6a3e COACPIKUT CBEACHHS, KO-
TOpBIe OTHOCATCS K IePCOHAABHBIM AAHHBIM. Tak, coraac-
Ho cT. 3 QepepasbHoro 3akoHa or 27.07.2006 N 152-03
«O mepcoOHaAbHBIX AAHHBIX>, [IEPCOHAABHBIE AAHHbBIE —
9TO AI06asT HHPOPMALIHISI, OTHOCSIIASICS K OIIPEAEACHHOMY
HAU OTIPEAEASIEMOMY Ha OCHOBAaHMH TaKOH MH(pOpMAaIjiu
dusmaeckoMy AuLy (CyOBEKTy IepCOHAABHBIX AQHHBIX),
B TOM YHCA€ er0 GaMHUAHSL, UM, OTYECTBO, TOA, MECSI], AATa
U MeCTO POXAEHHS, AAPeC, CeMeHHOe, COIIMAABHO., HMY-
IIleCTBEHHOE [IOAOXKEHIe, 00pa3oBaHue, IPodeccust, A0-
XOADBI I APyTasi MHPOPMAIHsL.

B coorBercrBuu co cT. 6 3akona Ne 152-03 o6pabor-
Ka IIepCOHAABHBIX AQHHBIX MOXKET OCYIeCTBAATHCS OIle-
PaTOpPOM TOABKO C COTAACHSI CYODBEKTOB IIePCOHAABHBIX
AaHHBIX. OAHAKO AQHHAS CTATbs TAKOKe YCTAaHABAMBAET
PsIA HCKAIOYEHHIT U3 [IPABHAQ, KOTAQ O0S3aTEABHO IIOAY-
JeHHe coraacus. BmecTe ¢ TeM mpeaCTaBAseTcs, YTO HU
OAMH M3 YKa3aHHBIX B AQHHOM CTaTbe CAyJaeB-HCKAOUe-
HUI He TIOAXOAUT K CUTYaIIUH, KOTAQ KOMITAHHS, KOTOPOH
CTaAM AOCTYIHBI IIepCOHAAbHbBIE AAHHBIE €€ KAMEHTOB,
HaMepeBaeTCsl IepeAaTh 9TH CBEACHHUS TpPeTbeMy AMITY
6e3 coraacus Cy6beKTOB epCOHAABHBIX AQHHBIX [ 52].

OTAeAPHO CAGAYeT OCTAaHOBHTDCS Ha CHTYAIIMH, yKa-
3aHHOM B CT. 6, KOrpa 06paboTKa [epCOHAABHBIX AQHHBIX
HeOOXOAMMA AASL HCIIOAHEHHUSI AOTOBOPA, CTOPOHOM KO-
TOpPOro AUOO BBHITOAOIIPUOOPETATEAEM HAU IIOPYUUTEAEM
10 KOTOPOMY SIBASIETCSI CYODEKT IIePCOHAABHBIX AAHHBIX.
Bompoc, korpa 06paboTka epcoHAABHBIX AQHHBIX OCY-
IIeCTBASIETCSL B MHTEpeCcaX CyObeKTa, a KOTAA — B HHTe-
pecax omeparopa, pacCMaTPUBAACS B CYyA€OHOF ITPaKTHKe.

Tax, CeMHaAIaTHI ap6HTpa>KHb1171 ATIEAASIITMOHHBIN
cya B ITocranoBaenuu ot 11 aexabpst 2017 r. co ccpia-
Ko¥ Ha cT. 6 3akoHa N 152-03 moadepkHya, 4TO Cyay He
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MPEACTAaBAEHO AOKYMEHTOB (corAameHHfI, YBEAOMACHHI,
COTAACHS Ha TepeAady TePCOHAABHBIX AQHHDIX), CBUAE-
TEABCTBYIOI[UX O TOM, YTO HMPHOOpeTeHHe KAMEHTCKON
0a3pl HAIIPaBAGHO HAa H3BA€UEHHE IKOHOMMYECKON BbI-
roabt [53]. OueBHAHO, 9TO IPHMEHUTEABHO K IIepeAdde
KAMEHTCKON 6a3bl CyObeKT IepCOHAABHBIX ACHHBIX He SIB-
ASIETCSI CTOPOHOM HAHL BRITOAOIIPHOOpETaTeAeM AOTOBO-
pa, a mepeaada CBEAGHHI OCYIIeCTBASETCS OIIePaTOPOM
B CBOUX co6CTBeHHbIX MHTepecax [ 53].

Hepeako B TakuX CHTyaI[MAX OIEPATOpP CCHIAAETCA
Ha TO OOCTOSITEABCTBO, YTO AMIIO PaHee IPEAOCTABHAO
coraacre Ha 0OpabOTKy CBOMX IEPCOHAABHBIX AQHHBIX
B CBS3U C CYIIECTBYIOIMMHU MEXAY HUMH T'PaXXKAQHCKH-
Mmu oTHOMmeHUSIMH. OAHAKO 9TOT GaKT He TOATBEPIKAAET
IIPaBOMEPHOCTD ACHCTBHUIL OIlepaToOpa, II0OCKOABKY ITOCAL-
AyIOlllee HCIIOAb30OBAHHe IIepPCOHAABHBIX AAHHBIX U IIepe-
Ad4a UX TPETBUM AMIIAM HHKAK He CBS3aHbBI C HCIIOAHe-
HHMeM IIePBOHAYAABHOIO AOTOBOpPA MEXKAY OIIepaTOpPOM
¥ Cy0'beKTOM I1ePCOHAABHBIX AAHHBIX [ 54].

Hanpumep, B poeae Ne A79-1621/2021, paccmoTpes-
HOoM ApburpaxssiM cyaoMm Yysamckoit Pecrybamku
C BbIHeceHHeM pemeHus 17 aprycra 2021 r., ucren ccol-
AAACSL HA TO, YTO IIPEAMETOM AOTOBOPA KYIIAH-TIPOAAKH
CpeAu IIpoYero OBIAO IPEAOCTABAEHHE AOCTYIIA K IIpO-
rpamMMe, CoaepsKalleH acropTHbIEe AAHHbIE, aAPeca perH-
CTpaIjiH, HoMepa TeAepOHOB U APYTHE CBEACHHS, AOCTYII
K KOTOPBIM OrpaHnyeH 3akoHoM. Cyp 06paTHa BHUMaHMe
Ha TO, YTO HU OAMH KAHUEHT He AABaA OTBETYHKY COTAACHe
Ha IIepeAady HHGOPMAIIMH O CBOH ACSTEABHOCTH APYTO-
My AMIL}y, 2 3HA9HT, OHA ObIAQ [IEpeAAHa HE3aKOHHO [ SS].

IToxazaTeAbHO M APYTOE AEAO, B KOTOPOM CYA BCTaA
Ha CTOPOHY ITOTepIeBIIell B BONMpPOCe O NPUINHEHHU
MOPAABHOTO BpeAd M BO3AOXKEHHH OOS3aHHOCTH IIO HC-
KAIOUEHHIO ee IIePCOHAABHBIX AAQHHBIX M3 0a3bl OaHKa,
IIOCKOABKY Ha ee HOMep TerepOHA GAHKOM IIOCTOSHHO
OCYIIeCTBASIACH 3BOHKM H Hampasasiauce CMC-coo6-
IeHUs], YTO HPHYHHSIAO HEYAOOCTBA U HpPaBCTBEHHbIE
nepexxuBaHus. [Ipy aToM moTeprieBIIast He SIBASIAACH CTO-
POHOIT KAKOr0-AH60 AOTOBOPA, 3AKAIOUEHHOT'O C AAHHBIM
OaHKOM, M COTAACHsS Ha 0OpabOTKy ITepCOHAABHBIX AQH-
HBIX OTBETUHKY He AaBaaa [S6].

AOCTaTOYHO YacTO KpeAUTHbIe OPraHM3AL[HH, OIle-
PaTopbl COTOBOH CBSA3H, Mara3MHbI POSHHYHON TOPTOBAK
U UHBIe XO3SACTBYIONUE CyOBeKTHl AOIYCKAIOT HapyIle-
HUSI TPeOOBAHMI 3aKOHOAATEABCTBA O 3aIUTe IIePCO-
HAABHBIX AQHHBIX IPU HCIIOAB30BAHHMH IIEPCOHAABHBIX
AQHHBIX QH3MYECKUX AHL] B MAPKETHHIOBBIX LeAsX [ 56].
Crioco6CcTByeT 3TOMY U TO, YTO 3a4aCTYIO [IOAB30BATEAH
He MMeIOT BO3MOXXHOCTH OTCAEAUTH, KTO CIIOCOOEH 0Cy-
IECTBAATh AOCTYII K MX IMEPCOHAABHBIM AQHHBIM [S57].
BmecTe ¢ TeM B COOTBETCTBHH C 3aKOHOAATEABCTBOM
AHUIIO MOXET IIePeAATh HOBOMY BAAAEABITy AUYHBIE AAH-
HbIe KAUEHTOB TOABKO C HX IIPEABAPUTEABHOTO COTAACHSL

3AKITIOYEHME

B x0Ae HMccAeAOBaHUS OBIAM IIPOAHAAMBHPOBAHBL OTede-
CTBEeHHas U 3apy0exxHasi Hay4Hble AOKTPUHBI, CyAeOHas
[paKTHKA. B pe3yabraTe MOXKHO CAEAQTH CAEAYIOIIUE BbI-
BOABI X CQOPMYAHPOBATD ONIPEACACHHBIE TEHACHIIUM.

AHaau3 cypeOHOI IPaKTHUKY CBUAETEABCTBYET O BOC-
TpeGOBAHHOCTH OTIYXKACHHUSI C TOUKM 3PEHHUSI IPAKAAH-
CKOT0 060pOTa TAKOT'O AKTHBA, KAK [IPaBa HAa KAMEHTCKYIO
6a3y. B psiae 3apy6erxHbIX IPABOIOPSIAKOB T€ HAU MHbIE
HMHCTUTYTBI IIpaBa HHTEAAEKTYaAbHOHN COOCTBEHHOCTH
[OHUMAIOTCS LIMPe, YeM UX BHASIT OT€YeCTBEHHbIE 3aK0-
HOAQTEAH, YTO IIPEATIOAAraeT OOABIIIE BO3MOXKHOCTEN AASL
PACIOPSDKEHISI [TPABAMU HA KAMEHTCKYIO 6a3y.

IIpeacTaBAsIeTCs, YTO Ka3yHCTHYHOCTb M BO3BpaT
K PeAAKILHsIM HOPM, OT KOTOPBIX 3aKOHOAQTEAU OTKa3a-
auch (B yacTHOCTH, peub upet o ct. 128 TK P®), ne Bcer-
AQ SABASIETCS €eAMHCTBEHHBIM BO3MOXKHBIM BbhIxopoM. Co-
[AQCHO TEKYLIEMY 3aKOHOAATEABHOMY PeryAHPOBAHHIO,
B P® B ompeaeAeHHBIX CAYYasiX BOSMOXKHO PACCMOTpEHMe
U OTYY)XAeHHE KAMEHTCKON 0as3bl AQHHBIX Kak OObeKTa
ABTOPCKUX IIPaB, OAHAKO HEOOXOAMMO OCO3HABATD CAOXK-
HOCTH AOKAa3BIBaHHSI TOTO, YTO OHA CO3AAHA TBOPYECKUM
TPYAOM.

B 1O >Ke BpeMsl OXpaHAa COAEPXKAHUSI KAHEHTCKOM
0a3bl KaKk OOBEKTa CMEXHBIX IIPaB [IPEACTABASETCS 00-
Aee BEepOSITHOM IIPU YCAOBUM CYLIECTBEHHOCTH 3aTpar
Ha CO3AaHMe Takoil 0as3el AaHHBIX. KpoMe Toro, nadop-
MAIMI0 O KAMEHTAX, METOAAX UX [IPUBACYEHHUS U IPOYEM
(c yaeTom KoMMepuecKoi 1IeHHOCTH AQHHOH HHPOpMa-
IIMH) B CAy4Yae TOAKOBAHHS ee KaK CBEAGHHI O criocobax
OCYILIECTBACHUSI  IIPOPECCHOHAABHON  AESITEABHOCTH
U IIPUHATHSL Pa3yMHBIX Mep 10 COXPaHEeHHIO UX KOHQU-
AEHIIMAABHOCTH MOXKHO II€PEAABATh KaK HCKAIOYHUTEAD-
HOE MPaBO Ha CEKPeT MPOM3BOACTBa (HOy-xay).

Haxoner;, moAydeHre KOHTPareHTOM HHPOpPMALUH
O KAHMEHTaX BO3MOXHO B Pe3yAbTaTe 3aKAIOYEHHUS AOTO-
BOPOB 00 OKa3aHUK HHPOPMALIMOHHBIX YCAYT, Ar€HTCKHX
AOTOBOPOB, HALIPABACHHBIX HA IOMCK KAUEHTOB U 3aKAIO-
4eHHe C HUMHU AOTOBOPOB, CMEIIAHHBIX HAU HEITOUMEHO-
BAaHHBIX AOTOBOPOB, KOTOpPbIe He IPOTUBOPEYaT 3aKOHAM
Y MHBIM IIPABOBBIM aKTaM. Takke HEOOXOAUMO IIOMHHTD
O BOKHOCTU COOAIOAEHVSI 3aKOHOAATEABCTBA O IEPCO-
HAABHBIX AQHHBIX ¥ 3AIIPAIINBATh COTAACHE KAMEHTOB Ha
06pabOTKy X [IePCOHAABHBIX AAHHBIX.
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1 cobnioaeH s ABTOPCKMX MPAB HA AYAMOBU3YQSbHbIE
npou3aseaeHus B chepe TOProeu.

Kniouessbie cnosa: ayauoBu3yanbHoe npou3seaeHue, KMHo,
AaHMMAUMA, aBTOP AyAMOBU3YQNbHOIO NPOU3BEAEHUS,

! AsTop Bbipaxaet npuaHaTtensHocTs Ekatepute AnekcanaposHe
CB1pPKHEOBOM — [IOLEHTY AENAPTAMEHTA MPABOBOIO PETYNMPO-
BAHMS SKOHOMMUYECKOM AEATENBHOCTY — 30 MOMOLLb B HAMUCAHUM
Hacrosiwen pabortel.

2 The author expresses my gratitude to Ekaterina A. Sviridova,
Associate Professor of the Department of Legal Regulation of
Economic Activities, for her help in writing this work.
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BBEOEHWME

AyAnoBH3yaAbHbBIE IIPOU3BEACHUSI CYLIECTBYIOT OGOABIIe
CTOAETHS], HO B IODUAMYECKOM HayKe M IPaKTHYeCKOM
IOPHUCIPYACHIIMU AO CHX IIOP OCTAaeTCs HepaspelleHHbIM
MHOXKECTBO aCIIEKTOB, CBS3aHHBIX C MHTEAAEKTYaAbHOMN
COOCTBEHHOCTBIO B KMHO ¥ aHIMALHH.

ITpobaeMsl, paccMaTpuBaeMble B HACTOSIIIEM HC-
CAEAOBaHHUM, ObIAM BBIOPAHBI ABTOPOM C OIIOPOIL Ha ak-
TYaABHYIO CyAOHYIO IIPAKTUKY U KPYT Hepa3pelIeHHbIX
BOIIPOCOB, BBI3BIBAIONIUX HMHTEPEC HAa AOKTPHHAABHOM
U IIPAKTUYECKOM YPOBHSX.

B craTpe nccaepyroTCs Takue AMCKYCCHOHHbIE BOITPOCI,
KaK CyIIHOCTb U ITPABOBOM PeXKMM KMHO 1 aHUMALTMH KaK ay-
AVIOBU3YaABHBIX IIPOM3BEACHHI, 0COOEHHOCTH UX IIPABOBOM
OXPaHbl, PACKPhIBAIOTCS XaPaKTEPUCTUKU CPEACTB, C TIOMO-
I[bI0 KOTOPBIX BRIPAXKAETCsl KMHEMATOrpaguyeckoe Ipou3-
BeAeHHUe. ABTOP IIPOBOAUT aHAAM3 MEXXAYHAPOAHBIX HOPMa-
THBHO-TIPABOBbIX aKTOB, 3aKPEMASIOMUX PABOBON PEXXUM
HHTEAAEKTYAABHON COOCTBEHHOCTH B KMHO M QHHMALIUY,
paccMaTpHBaeT MPOOAEMY pasTpaHUYeHHs IIPABOBOIT OXpa-
HbI ayAMOBH3yaAbHOTO IIPOM3BEACHUS 1 €0 3aTIHCH.

Hccaepyercst mpobaeMa OTHECEHHST KMHO M aHHUMa-
LUK K CAOXKHBIM 00'beKTaM aBTOPCKOTO IPaBa, B YaCTHO-
CTH TaKMe aCIeKTbl, KaK HAAMYHe MHOYKECTBA aBTOPOB KH-
HeMaTOI'pa(l)I/I'-IeCKI/IX Y AHMMALMOHHBIX ITPOM3BEACHUH,
IpHU3HAHHE OOBEKTAMH ABTOPCKOTO IIPaBa OTAEABHBIX
JacTeil, BXOAAIUX B COCTaB KMHO M AaHUMAIIUU KaK ayAHO-
BU3YaAbHbIX IPOU3BEACHUM.

PaccMoTpeHa mpobaeMa CaMOCTOSITEABHOCTH TBOP-
YEeCKOrO TPYAQ, OCYIECTBASIEMOTO C MCIIOAb30BaHUEM
IU(PPOBBIX TEXHOAOTHI.

Ha ocHOBe pOCCHIICKOTO U 3apyOeKHOTO OIbITA H3y-
YaeTcsl BO3MOXKHOCTh OTHECEHHs MEePCOHAXKa M 3HAKOBbIX
XYAOYKECTBEHHBIX 00beKTOB, IIPHUCYIIUX IEPCOHAXKY, K 00b-
€KTaM aBTOPCKOTO MPaBa, IIOAAEKAIIMM IIPaBOBO 3allIuTe.

PaccMoTpeHbI IPOOAEMBI KOHTPOASL M COOAIOACHHIS
ABTOPCKUX IpaB Ha KUHeMaTorpaduyeckue ¥ aHUMAIlM-
OHHbIE IIPOU3BEAEHMS B Cdpepe TOPrOBAM.

CYWHOCTb KMHO 1M AHUMALIMA
KAK AYOMOBUIYATbHbBIX MPOU3BEOEHMMA.
OCOBEHHOCTM MX NMPABOBOI OXPAHDI

KunO M aHMMAIMA, COTAACHO POCCHHCKOMY 3aKOHOAQ-
TEAbCTBY, SBASIOTCS ayAUOBH3YaAbHBIMU ITPOU3BEACHU-
SMH, IPABOBOM PEXHM KOTOPBIX oIlpepeseH cT. 1263
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Ipaxaanckoro xopekca PO (pasee — 'K PO®) [1]. Co-
TAACHO OIIPEAEACHHIO, AAHHOMY 3aKOHOAATEAEM, ayAUO-
BH3yaAbHbIE IIPOM3BEACHHU:
® COCTOSAT U3 PUKCHPOBAHHON CEPUH CBSI3AHHBIX
MeKAY o001t H300paskeHHIT, KOTOPAst MOXKET CO-
IIPOBOXXAATBCS 3BYKOM;
® IpeAHA3HAYEHBI AAS 3PUTEABHOTO (a B cAydae

HAAMYHS 3BYKOBBIX 9A€MEHTOB — U CAYXOBOTO)

BOCIIPHATHA C IOMOIIBIO PA3AMYHbIX TEXHHIECKUX

YCTPOMCTB;

® POSBASIOTCS B BUAE KHHEMATOI pPapHIecKkoro

Y HHOTO IIPOM3BEAEHHS], BHIPAXKEHHOTO CPeACTBAMHY,

AHAAOTMMHBIMH KuHeMarorpapuaeckuM (pasee Ars

yAOOCTBA HCIIOAB3yeM IIOHSTHE «KUHEMATOrpadu-

9ecKOe M aHAAOTHYHOE eMy [IPOM3BEACHHUE> ).

Ilpu aTOoM B 3aKOHE He OIPEAEACHO, YTO IOAPA3y-
MeBaeTCs TI0A CPEACTBAMH, C IIOMOIIBIO KOTOPBIX BBIPa-
JKaeTcs KuHeMarorpapuyeckoe mpousseseHue. Kcxoas
U3 ONPEACACHMS MOHSTHUSL «(PUABM>, AAHHOIO B CT. 3
DepepaabHOro 3akoHa ot 22 asrycra 1996 r. Ne 126-03
«O rocyaapcTBeHHOM MOAACPIKKe KHeMaTorpaduu Poc-
cuiickoit Gepepanum> 2], aBTOp moAaraer, 4To K TaKUM
CPeACTBaM OTHOCHUTCS $OPMa, B OCHOBE KOTOPOIL ACKHT
TBOPYECKHI 3aMbICEA ABTOPA U KOTOPAs «OIpPAHSIET>
CopepXXaHue MpousBeAeHns (TO eCTh IO3BOASIET U3BAE-
KaTb [OA€3HbIe CBOMCTBA U3 OOBEKTA HEITOCPEACTBEHHO
3PUTEAIO, A TAKOKe BOCIPHHIMATD 3aQUKCHPOBAHHYIO Ce-
PHIO H300paXKeHHI B KaUeCTBE XYAOXKECTBEHHOTO, AOKY-
MEHTaAbHOTO, AaHHMMAIIMOHHOTO U MHOTO 3aBHCHMOTO OT
3aMbIcAa aBTOpa TpousBeAeHus). Kpome Toro, ayanosu-
3yaAbHOE IIPOM3BEACHHE AOAXKHO OBITH 3a)HKCHPOBAHO
Ha KaKOM-AM60 MaTepuasbHOM HocuTere (oTOmAeHKe,
B KOMIIBIOTEPHO! POrPaMMe M MHOM), C IOMOIbIO KO-
TOPOro Takoe KHHeMaTorpaguyeckoe ¥ aHAAOTHYHOE
eMy [IpOU3BeAeHIe MOXeT ObITh PeaAU30BaHO.

Taxke craTbe B pacCMOTPEHO 3aKperAeHHe CYIFHO-
CTH U OXPaHBI HHTEAAEKTYAABHOM COOCTBEHHOCTHU B KMHO
U aHUMAaIlUM B MEXAYHApPOAHBIX HOPMAaTHBHO-IIPABO-
BBIX aKTax. [IepBbIM AOKYMEHTOM 06 aBTOPCKOM IIpaBe,
IPHHATBIM PSAOM AOTOBAPHMBAIOIUXCS CTOPOH, CTaAd
DBepHckas KOHBEHIIHSA II0 OXpaHe AUTePATYPHBIX H XYAO-
JeCTBEHHBIX POM3BeAeHHIt OT 9 ceHT6ps 1886 r. (pa-
ree — bepuckas KOHBeHum). B Het HeT onpeaeseHHST
ayAMOBU3YaABHOTO IIPOU3BEACHNUS, HO YIIOMHUHAETCS, YTO
K KHHEMATOTpadHIeCKUM IIPOU3BEACHHAM IPHUPABHUBA-
IOTCSI TIPOM3BEACHNS, BBIPasKeHHbIE CIIOCOOaMI, aHAAO-
rMYHbIME KuHeMaTorpadun [3].

B pamkax u3y4aeMOM TeMBI OCOOYIO aKTyaAbHOCTDb
nprobperaer ITeKMHCKUIT AOTOBOP II0 AyAUOBU3YAABHBIM
ucnoasenusm (panee — Ilexunckuit porosop, [INAN),
OCKOABKY A0 2020 I. OH He MeA HU JOPHUAMYECKOT0, HU
($aKTHIECKOro 3HaYeHHUS AAS CTPAH — YYACTHHUI] COTAQ-
menus. [AaBHbIM ycaoBueM BerymaeHus ITAAM B cuay
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OblAa ero paTHUKALUS TPHALIATBIO TOCYAAPCTBAMH,
u B 2020 T. TPUALIATHIM TOCYAAPCTBOM, IOATMCABIINM
aorosop, crara MupoHe3us [4] TToaoxenuns ITA AU ot-
HOCHTEABHO ayAMOBH3YaAbHBIX 3aITHCEH ACTAU B OCHOBY
OIlpeAeACHHUS KHHEMATOrpadpIeCKUX U aHAAOTHYHBIX UM
IPOUBBEACHHH B POCCHUICKOM IPAXKAAHCKOM 3aKOHOAQ-
teabctBe [S]. Coraacuo [IeKMHCKOMY AOTOBOpY, IPH3HA-
KaMH ayAMOBU3YaAbHOH 3aIIHCH SIBASTIOTCSI:

® HaAMYMe ABIDKYIIHMXCS M300PaXKeHHE C BO3MOXKHBIM

3BYKOBBIM COIIPOBOXKACHHUEM;

® (usiuecKoe BOIAOIIEHNE H300PasKeHHUIT;

® BO3MOXKHOCTb OCYIIeCTBUTD BOCIIPHSTHE, BOCIIPO-

U3BeAEHIe HAM COOOIIeHNe C IIOMOLIBI0 KAKOTO-AH-

60 ycrpoiictsa [6].

Taxum o6pasom, ITAAM 3akpenasieT BO3MOKHOCTD
OTHECEHMA K ayAHOBHM3YaAbHOM 3aIIUCH HE TOABKO KHHe-
MarorpadyecKoro U aHAAOTHYHOIO €My IPOU3BEACHHS,
BBIP’KEHHOTO CXOKMMHU CPEACTBaMH (KaK B 3aKOHOAATEAD-
crBe Poccun), HO M IIPOYHX CAOSKHBIX 06HEKTOB aBTOPCKO-
TO TIpaBa, HAPUMEP APaMaTHIeCKUX IPOU3BEACHHUI.

Ba)KHO OTMeTHTB, 4TO 3apyOesKHbIe IOPHCTbI, U3ydast
ONBIT BeAMKOOPHTAHIH B OIIPEACACHUH AYAMOBU3YaABHBIX
NIPOM3BEACHHIT, TA€ OAHHM M3 TAABHBIX IIPU3HAKOB TaKUX
00'beKTOB AaBTOPCKOTO IIPaBa SIBASETCS 3AIIUCh Ha MATepU-
aAbHOM HOCHTeAe [ 7, ¢. 176], cnopsT o mpaBoBoit oxpane
IIPOM3BEACHMS [8, C. 194], a UIMEHHO YTO HEeIOCPeACTBeH-
HO el IIOAAGKHT — CaMO IIPOU3BEACHHE HAH €O 3aIIiCh?

PaccMoTpuM IOHMMaHHE ayAMOBH3YaAbHOTO IIPO-
U3BeACHMUS, pacKpbiBaromeecss B IlexuHckoM porosope.
ITAAW pasrpaHMYMBaeT MOHATHS <«ayAHOBH3yaAbHOE
HCITOAHEHHEe>» M <«ayAHOBU3yaAbHas 3amHch>». OCHOBBI-
BasICh Ha MOAOXKeHHUSX IlekMHCKOrO AOroBOpa, AMYHBIE
HeUMYIIeCTBeHHble i HCKAIOUHTEABHbIE ITPaBa Ha ayAHO-
BH3yaAbHbIE IIPOU3BEACHHS BO3HUKAIOT C TOTO MOMEHTA,
KOTAQ ayAHOBHU3yaAbHOE HCIIOAHEHHE CTAaHOBUTCS ayAUO-
BHU3YaAbHOM 3aIIUCHIO.

B cooTBeTcTBMM C pOCCHIICKMM IIOHUMaHHEM ayAHO-
BHU3YaABHOTO IPOM3BEACHHS KaK CAOKHOIO 00BeKTa aB-
TOpCKOro mpasa (6oAee IOAPOGHO 06 3TOM IrOBOpHUTCS
HIDKe), COCTOSIETO U3 TBOPYECKOIO BKAAAQ MHOXKECTBA
YYaCTHHKOB, IIPABOBOM OXpaHe KHMHEMATOIPadHIecKoro
M QHAAOTHYHOTO C HUM IIPOU3BEACHIS OYAET [TOAAEXKATH
npousBepeHHe (a TAKKe COCTABASIOLIME €rO 3AEMEHTDI,
IpU3HAHHBIE OOBEKTAMH aBTOPCKOTO TIPaBa), UMElolIee
00beKTUBHYIO GOPMY U CO3AAHHOE C CODAIOACHHEM YCAO-
BHIl AOTOBOPOB MeKAY IIPOM3BOAUTEAEM (IIPOAIOCEPOM)
U APYTMMH YYaCTBYIOIIMUMH B CO3AAHHM 3apUKCHPO-
BAHHOM CEPUM CBSI3aHHBIX MEXAY COOOM M3006paskeHUM
crerpaancramu. Takum 06pa3oM, IPOU3BEACHIE U €ro
3aIMCh SBASIIOTCSA YaCTSAMH OAHOTO Iieaoro. {ukcarms
ayAMOBH3YaAbBHOTO IPOU3BEACHHS HA MATEPUAABHOM HO-
CUTeAe, II03BOASION]EM OCYIIeCTBHTb BOCIIPUATHE HAM
BOCIIpOM3BeAeHHE QHAbMA U AHAAOTHYHOTO eMy IPOHU3-
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BEAEHMUS, CAYXKUT HEOOXOAMMBIM YCAOBUEM AASL IIPHU3HA-
HUS PabOTHI 00BEKTOM aBTOPCKUX IIPAB M BO3MOXKHOCTH
€ro IIPaBOBOM OXPaHbI U 3aIJUTBL

CxosKasi II03MITMSA O IIPaBOBO 3aIIUTE AYAOBU3YAAD-
HOTO IIPOM3BEACHHS COACPIKUTCSA U B 3aKOHOAATEABCTBE
CIIA, rae oxpaHa ayAMOBH3YAABHOTO ITPOH3BEACHHS
BO3MOJKHA IIPH YCAOBHH €0 CYIL}eCTBOBAHMUS B KAKOH-AH-

60 ¢popme [9, c. 112].

KMHEMATOTPADUNHECKME M AHUMALIMOHHBIE
MPONIBEOEHNA KAK CITOXHbBIE OBBEKThI
ABTOPCKOTO TMPABA

Caeayromuit KpyT BOIIPOCOB, 3aCAY>KHBAOIIHI BHHU-
MaHHUS B PaMKAX HACTOSAIETO MCCAGAOBAHMS, BKAIOYAeT
poOAEMbl OTHECEHHSI AyAHOBHU3YAABHOTLO IIPOHM3BeAE-
HUS K CAOSKHBIM 00'beKTaM aBTOPCKOro mpasa. Ha B3rasia,
aBTOpA 9TOM CTATbH, OIPEAEACHHE CAOXKHOIO OOBEKTa,
AarHoe B cT. 1240 'K P®, He SIBASIETCS ITOAHBIM ITO OT-
HONIEHMI0 K KHMHEMAaTOTpadUyYecKuM MU aHAAOTHYHBIM
C HUMHU IPOU3BEACHHAM. ABTOP IIPEAAATAET CACAYIONIMI
BApUAHT PACKPBITUS MOHATHUS AayAMOBU3YaAbHOTO ITPOU3-
BEAEHISI KaK CAOXKHOTO 00'beKTa aBTOPCKOTO IIpaBa: 3To
IIpOU3BeACHHUE, COCTOsIIee U3 3apUKCHUPOBAHHOMN CepHH
CBSI3AHHBIX MEXAY COOON H300pakKeHHi, MpepHa3Ha-
YEHHOEe AASl 3pUTEABHOTO (8 CAyYae HAAMYHS 3BYKOBOTO
COIIPOBOXKAGHHUS — TAKKe AAS CAyXOBoro) BOCIIPHATHSA
C TIOMOIIbIO Pa3AMYHBIX TEXHMYECKUX YCTPOMCTB U CO-
CTosiIlee U3 HECKOABKHX Pe3YAbTaTOB HHTEAACKTYaAbHOM
AESITEABHOCTH, MPEACTABASIOIINX COOOM €AMHOE ILIeAOe.
ITpumenuTeAbHO K KUHeMATOrpady U aHMMALIUK AAHHOE
aBTOPOM OIIPEAEACHHE IIOAPa3yMeBaeT HaAMYMe Y HUX:

® HEeCKOABKHX aBTOPOB U AUIl, PE3yAbTaThl HHTEAACK-
TYaAbHOH AESTeABHOCTH KOTOPBIX BOLIAU B COCTAB
AyAMOBU3YaABHOTO IIPOU3BEACHUS;

® MHOXecTBa 0O'bEKTOB aBTOPCKOT'O IIpaBa (croxers,

IIePCOHAXKH, CLIEHAPUH, My3bIKaAbHbIE 1 XyAOXKe-

CTBEHHbIE IPOU3BEACHUS U APYTHE Pe3yAbTaThI

HMHTEAAEKTYAAbHOMN ASTEABHOCTH, IIPU3HAHHbIE

00'beKTaMU aBTOPCKOTO IIPaBa B COOTBETCTBHU

C TPa’KAQHCKUM 3aKOHOAATEABCTBOM);

® IlepeAaur MCKAIOUYHTEABHBIX IIPaB HA IPOU3BeAe-

HHE ¥ BXOASILHE B HETO OOBEKTHl OAHOMY AULLY —

IIPOAIOCEPY — B COOTBETCTBUH C AOTOBOPAMH 00

OTYY>KACHHU HCKAIOUUTEABHOTO IIPaBa A AMILIeH-

3MOHHBIMU AOTOBOPAMH.

ABTOPbl KWUHEMATOTPA®MNYHECKMX
1 AHUMALIMIOHHBIX MPOM3BEOEHMM KAK
CJTOXHbIX OBbEKTOB ABTOPCKOTO [MPABA

Ipasxpanckuii xopexc PO pasrpaHmymBaeT AMI], HeIO-
CPeACTBEHHO SIBASIONIMXCS aBTOPaMH IIPOU3BEAEHUH,

U IIPOYUX AaBTOPOB, YbH IIPOU3BEACHHUS BOIIAU COCTABHOM
JaCTbIO B AyAMOBH3yaAbHOe IIPOU3BeAeHHe. Takas KaTe-
FOPHU3aLHs 3aBUCHT OT 0ObeMa U XapaKTepa BAOXKEHHO-
IO TBOPYECKOT'O BKAAAA ABTOPOB KMHEMATOIPapHIecKux
u cxoxux ¢ Humu npoussepernit [10]. CoraacHo m. 2
cr. 1263 TK PO, k aBTOpaM ayAHOBU3YaABHOT'O IIPOK3Be-
AEHUS OTHOCSTCS:

® pexHccep-TIOCTaHOBINHK;

® aBTOD CIleHApHS;

® KOMIIO3UTOP, HAIIMCABIIHI MY3BIKY C TEKCTOM AU

0e3 TeKCTa CIIEIIUAABHO AASI AyAUOBU3YAABHOTO
HPOU3BEACHHS;
® XYAOKHHK-IIOCTAHOBIIUK aHIMAIJHOHHOTO QHAbMA.

Coraacao 1. 5 ct. 1263 'K P, B cocTas aBTOpOB ay-
AUOBH3YaAbBHOTO HPOU3BEACHHS BXOAAT KAK CO3AATEAH
cywjecmeosaswiux paree npoussedenuti (MOMUMO yKasaH-
HOTO B 3aKOHe aBTOPA PabOTHI, TOAOXKEHHON B OCHOBY
ClLieHapHsl, K HUM MOXXHO OTHECTH KOMIIO3UTOpPA, HAIlU-
CaBIIEr0 MY3BIKAABHOE IPOU3BEACHHE H IIePeAABIIEro
HCKAIOUHMTEABHBIE ITPaBa Ha HETO MPOAIOCEPY CO3paBae-
MOTO aYAHMOBH3YAaABHOTO IIPOU3BEACHHS, aBTOPOB-CO3-
AaTeAeil IepCOHaXeN U APYTUX NPOPecCHOHAAOB), TaK
U aBTOPHI [IPOU3BEACHHI, CO30AHHbIX 8 npoyecce padombl
HaA AyAMOBHM3yaAbHBIM IHpPOHM3BeAeHHeM (omepaTop-To-
CTAHOBINUK, XYAOKHHK-ITOCTAHOBIIHK, a TakKe TPHMep,
AM3aiTHEep KOCTIOMOB M IIPOYHe CriejuaAncTsy). Ilepeunc-
AEHHbIe AWI]A 00AAAQIOT AaBTOPCKUM IIPABOM HA CO3AQH-
HBIFl IMH O0BEKT ayAMOBU3YAABHOTO IIPOM3BEACHIS, HO
He UMEIOT IIPaBa aBTOPCTBA Ha TPOU3BEACHHE B IIEAOM.

B ropuanyeckoil Hayke MHOXECTBO CIIOPOB BBbI3bI-
BaeT TAKOM aCIeKT MHTEAAEKTYAABHOH COOCTBEHHOCTH
B KMHeMaTorpade M aHUMAIIUH, KaK ITPAaBO aBTOPa MY3bl-
KaABHOTO IIPOU3BEACHHS HA BO3HATPAXACHHE B CAydae
IyOAMYHOTO MCIOAHEHHUS, A TAKKe COObIeHus B aHp
HAH TI0 KabeAI0 ayAMOBH3YaABHOTO IIPOU3BEAEHNS, B KO-
TOPOM HCIIOAB3YETCs My3blKa aBTOpa (C TeKcTOM HAH 6e3
Hero). Aomoansis m. 3 cr. 1263, m. 84 ITocTaHOBACHUS
ITaenyma Bepxosroro cyaa P® or 23 ampeas 2019 r.
Ne 10 «O mpumeHeHHH YacTu deTBepTON I'parkpaHcko-
ro xopekca Poccuiickoit Qepepariuu> (AaAee — TIlo-
cranosaenre N¢ 10) [11] YCTaHABAMBAeT ITOAOXKEHHUE,
B COOTBETCTBUH C KOTOPBIM aBTOPY MY3bIKU B pHAbME He
HYJKHO SIBASITBCSI IIPABOOOAAAATEAEM, YTOODI IMETD IIpa-
BO Tpeb0BaTh BO3HATPOXKACHHE.

ITo muenmoo A.M. OpaoBa, HOpMa, OTpaKeHHas
B 1L 3 cT. 1263 I'K PO, HapymaeT IpHHIUII paBeHCTBA
YYaCTHHKOB — CO3AaTeAell ayAHOBH3YaAbHOIO IIPOM3-
BeAeHus. IlpearioaaraeTcsi, 4TO IOAOXKEHHE O BO3MOX-
HOCTH IIOAYYeHHS KOMIIO3UTOPOM BO3HAIPa’KACHHS 32
IyOAMYHOE HCIIOAHEHIe KMHEeMAaTOrpaduIeckoro U aHa-
AOTHYHOTO C HHMM IIPOHM3BEACHHS, B COCTaBe KOTOPOIO
HPHCYTCTBYET €r0 MY3bIKA, AOAXKHO OBITb UCKAIOUEHO U3
I'paXkAQHCKOTO KOAEKCAa AMOO AOAKEH OBITh pacIIHpeH
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[epeveHb AULY, IIPABOMOYEHHBIX [TOAYYHTh TAKOE BO3HA-
rpakKAeHHe HapaBHe C ABTOPOM MY3BIKAABHOTO IIPOU3Be-
aenms [12, c. 68].

Cxosxeft nosuiu mpuaepxusaercs A. Bopucenxo,
YTBEP)KAQIOIAsI, YTO IIPABO HA BO3HAIPAXKAEHME 32 ITyD-
AUYHOE HCIIOAHEHHE ayAHOBU3YAaABHOIO IIPOHM3BEACHHUS
KOMITO3UTOPA, My3bIKa KOTOPOTO COAEPXKHUTCS B IIPOHU3-
BEAGHHHM, HapyllaeT HPHHIUI PaBEHCTBA YYACTHUKOB
IPOKAAHCKOrO 000pOTa, 3aKpemAeHHsii B 4. 1 cr. 19
Koncrurymuu PO un. 1 cr. 1 'K P®. B cBsasu ¢ aTum
aBTOP 9TOH CTATbH IPEAAATAET COXPAHUTD IIPABO HA BO3-
HarpaXxAeHIe 110 YCTAHOBAeHHbIM B I1. 3 cT. 1263 'K PO
YCAOBHSIM 32 KQXKABIM aBTOPOM ayAHOBH3YaAbHOTO IPO-
m3Bepenns [13, c. 112].

ABTOp YaCTUYHO COTAACHA C MHEHHEM O TOM, UTO II. 3
cr. 1263 'K PO uMeeT AMCKPUMUHAIIMOHHBIH XapaKTep
II0 OTHONIEHMIO K ADPYTHM aBTOPaM ayAMOBH3yaAbHOTO
IIPOU3BEACHIS, He SIBASIOIIMMCS KOMIIO3UTOPAMH, H IIOA-
aepxxuBaeT Touky 3peHus A.M. Opaosa u A.bopucerko
B 4aCTH HEOOXOAMMOCTH BHECEHNUSI U3MEeHEHMUIT B paccMa-
TPUBAEMYIO HOPMY.

CoraacHo mopm. 3 1. 2 ct. 1263 I'K P®, xommosuTop,
CIIEIJMAABHO CO3AABIIMI MY3BIKAABHOE IPOU3BEACHHE
AASL QYAHOBU3YAABHOTO IIPOU3BEACHHUS, SBASIETCS aBTO-
POM KMHeMaTorpaguyecKoro i aHaAOTHYHOIO eMy IIpO-
U3BEACHUS] HApaBHE C PEXHCCEePOM-IIOCTAHOBIIUKOM,
CLIEHAPHCTOM H XYAOXXHHKOM-TIOCTAHOBIHKOM aHMMa-
IIMOHHOTO QUAbMA. BCAeACTBHE 9TOr0 MOXHO CYMTATB,
9TO KOMIIO3UTOP, BHITOAHSIONUI YCTAHOBACHHYO AOTO-
BOPOM QYHKIJHIO II0 CO3AAHUIO PE3YABTATAa HHTEAAEKTY-
AABHOM AESTEABHOCTH, IOAB3YeTCS PABHBIMH IPaBaMU
C APYTHMHU aBTOPAaMH ayAMOBH3YaABHOTO IIPOU3BEACHIS,
II09TOMY OH He AOAXKEH 0OAAAATh OTAEABHBIM ITPABOM Ha
BO3HAIPAXKACHME IIPU ITyOAMYHOM HCIIOAHEHHH AyAHO-
BH3yaAbHOTO IIPOU3BEACHHUS, B COCTAB KOTOPOTO BXOAUT
HAIMCaHHAs UM My3bIKaAbHas Kommosunus. Ilpu arom
HEBO3MOXXHO COTAACHTBCS C HA€eH, YTO APYTHe aBTOPLI
AOAXKHBI OBITH TaKoKe HaAeAHBI IIPABOM Ha BO3HATPAXKAE-
HYe IT0 YCTaHOBACHHBIM B IL. 3 ¢T. 1263 'K PO ycaoBusm,
TaK KaK B CyI]eCTBEHHBIE YCAOBHS AOTOBODA, 3aKAOYae-
MOTO MEXAY HMHU H IIPOAIOCEPOM, YKe BXOAUT OIIAATA 32
CO3AQHIE HHTEAAEKTYAABHOM COOCTBEHHOCTH, HCKAIOUH-
TeAbHBIe [IPaBa Ha KOTOPYIO IO 00IIeMy IIPaBHAY [epeaa-
I0TCSI IIPOAIOCEDY.

AyMaeTcsi, paBOM Ha BO3HATPAXKACHHE TIPHU ITyOANY-
HOM AGMOHCTPAIIMH AyAMOBH3YaABHOIO IPOU3BEACHHSA
AOAKeH 00AAAATD TOABKO aBTOP MY3bIKAABHOTO IIPOHU3Be-
AGHUSI, TIePeAABIIHI IIPaBa HA MCIIOAb30BAHUE PE3yAbTa-
Ta €T0 HHTEAAEKTYAABHOH AESITeABHOCTHU IPOAIOCEPY Ha
YCAOBHUSX AULIEH3HOHHOTO AOTOBOpa (TO eCTb KOMITO3H-
TOP — CO3AATEAb CYIeCTBOBABIIETO paHee IPOU3BeAe-
Hust). KOMIOBHTOD, HAaNMCaBIIMit My3BIKY AASL KOHKDET-
HOTO KHHO(HAbMA MAU AHHMAIIMOHHOTO IIPOU3BEACHN,
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MMEET LIeAD BBIITOAHUTD YCAOBHS AOTOBOPA, 3aKAIOYEHHO-
O C 3aKA3YUKOM B PaMKaX 0OYCAOBAEHHOI COTAAUICHH-
€M MHTEAAEKTYaAbHON AESTEABHOCTH 32 YCTAHOBACHHOE
BosHarpaxkpeHue. COOTBETCTBEHHO HCKAIOYHUTEABHbIE
[paBa Ha MPOU3BEACHHE KOMIIO3UTOPA-ABTOPA AOASKHbI
GBITD OTUYXKACHBI B IIOAB3Y 3aKa3YHKa, B TO BPEMS KaK aB-
TOP My3bIKAABHOTO [IPOU3BEACHIS, IEPEAABLIHIT HCKAIO-
YUTeAbHbIE IIPaBa Ha BOCIIPOU3BEACHHE CO3AAHHON UM
My3bIKH, AOA’KEH HapaBHE C IIPOAIOCEPOM 00AAAATD IIpa-
BOM Ha ACHEe)XHO€ BO3HAIPAXXACHHE 32 [Ty OAMYHOE UCTIOA-
HeHHe 06beKTa aBTOPCKUX TpaB (OAHAKO MpHU Mepepade
MCKAIOYUTEABHBIX [IPAB HA MY3bIKAABHOE IIPOU3BEACHUE
[0 AMIIEH3HOHHOMY AOTOBOPY KOMIIO3HTOP IIO AOTHKE
HAIEr0 3aKOHOAATEABCTBA MO-IIPEXXHEMY 00AAAAET MU
HapaBHe C 32Ka3YMKOM).

Taroke OTMedy, 9TO IepeAaya IO AMLEH3HOHHOMY
AOTOBOPY HCKAIOYMTEABHDIX IIPAB Ha PE3YABTAT MHTEA-
AEKTYaAbHOM AESTEABHOCTH, BXOASIIUI B COCTAB ayAU-
OBH3YaABHOTO NIPOU3BEACHHUS], MOXKET OCYIIECTBASTHCS
¥l MHBIMH AWLJaMU [IOMHMO KOMII03UTOpa (Hanmpumep, 1u-
caTeAeM, TEKCT IIPOU3BEACHHSI KOTOPOTO AEXKHT B OCHOBE
kuHOdHAbMR). [IpH 9TOM KpOMe KOMIIO3UTOpA, IO MHe-
HUIO aBTOPA 9TOM CTaTbH, TaKhe AUI}A 3aKOHOAATEABHO
He AOAXHBI OBITb HAACACHBI PABOM Ha BOHATPAXKAEHHUE
IIpU ITyOAMYHOM UCTIOAHEHUH KUHOPHUABMA U HHOTO IIPO-
M3BEACHIS], AaHAAOTHYHOTO C HUM, IIOCKOABKY Yallle BCEro
B IIpOLiecce CO3AAHMUSI AYAMOBU3YAABHOTO IIPOU3BEACHNS
B [IEPBOHAYaAbHbIE OOBEKTHI aBTOPCKOIO IIPaBa, IPH-
o6peTeHHble 110 AMIEH3MOHHOMY AOTOBOPY, BHOCATCS
CyliecTBeHHbIe H3MeHeHus (HalpuMep, ADYTHMH ClieHa-
PHCTaMH H PEXUCCEPaMH), B TO BPeMs KaK My3bIKaAbHAs
KOMIIO3HIUSI BOCIIPOU3BOAUTCS B H3HAYAABHOM BapH-
anTe. TeM He MeHee COTAALIEHHEM MEKAY IIPOAIOCEPOM
¥ aBTOPOM MOJKET GBITb IPEAYCMOTPEHO HHOE.

B cOOTBeTCTBMM C M3AOXKEHHOM BBILIE TOYKOMN 3pe-
HUS TIPEAAATAETCSl BHECTH CACAYIOLIME H3MEHEHHs B I 3
cr. 1263 TK PO:

«3. Ipu myOAMYHOM HCIIOAHEHHH AUGO COOOIeHNN
B 9QUp AU IO KaGeAl, B TOM UHCAE IIyTeM PeTPaHC-
ASIIMY, AYAMOBHM3YaAbHOIO IPOM3BEACHHs aBTOPbI Cy-
LIeCTBOBABIIETO pPaHee My3bIKAABHOTO IIPOU3BEACHNS
(c TexcroM MAM 6e3 TeKCTa), BOIIEAIIETO COCTAaBHOM
YaCTPIO B AyAUOBU3YAAbBHOE IPOM3BEACHHE, COXPAHSIIOT
IPaBO Ha BO3HAIPAXXACHIHE 32 YKA3aHHbIE BUABI HCIIOAD-
30BaHUS UX MY3bIKAABHOTO [IPOU3BEACHHA» .

B AOKTpHHE 1 CyAeOHOI IPaKTHKe TAK)Ke BOSHUKAIOT
CIIOPBI II0 [IOBOAY IIPABOBOTO [IOAOKEHHS PeXHUccepa Kak

® 3pech NoppasyMeBaETCs TOMLKO My3bIKaNbHOE NPOM3BeaeHUe
(c Texctom mam 6es Hero), cyllecTsoBaBLIEE paHee, TAK KAK KOM-
NO3WUTOP, NEPEfaBLUMIA UCKIOYUTENbHBIE NPABA HA My3bIKQbHOE
npou3BefeHne, HaNMCaHHOE B npouecce paboTbl HOA AYAUOBM3Y -
QrbHBIM NPOW3BEAEHNEM, MPU3HAETCS ABTOPOM OYAMOBU3YQNbHO-
ro npouasefeHus B cootBetctBum ¢ n. 2 ct. 1263 TK PO.
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aBTOpa ayAHoBH3yaAsbHOTO mpomsbepeHus. Tax, O.C. Po-
MAaIlFH IPEeAAATaeT BBIAGAMTb PEeKHCCePa-MOCTAHOB-
IMMKA B KAYeCTBe eAMHCTBEHHOTO aBTOPA KMHEMATOIpa-
PUIECKOro M aHAAOTMYHOTO €My IIPOU3BEACHHS B CHAY
BHeCEHIs HalOOABIIErO TBOPYECKOTO BKAAAA B CO3AQHIE
ayAMOBH3yaAbHOTO IIPOM3BEACHHUS II0 CPABHEHHIO CO CIle-
HApPHCTOM M KOMIIO3UTOPOM, PE3yABTaT TPYAd KOTOPBIX
MOXET HCIIOAB30BATbCSI OTAEABHO OT, HAaIlpUMep, KHHO-
$uAbMa MAM aHUMALOHHOTO grabMa [ 8, c. 43].

Taroke 6bIAA IPEATIPUHATA IOIIBITKA 0OECIIEIUTD pe-
XKuccepy 6oaee IPUBUAETHPOBAHHOE TIOAOXKEHHUE IO OT-
HOLIEHHUIO K APYTHM aBTOPaM ayAHOBU3YAABHOI'O IIPOHU3-
BeAEHMS IIPU II0AAde JKaA00br B KOHCTUTYLHOHHDIT CyA
P® (panee — KC PO) — m. 3 cr. 1263 TK P®. Vcren,
SIBASIBIINICS PEKHMCCEPOM-TIOCTAHOBIIMKOM, TpeOoBaA
IPHU3HATH 32 HUM IIPaBO Ha BO3HATPaXKAEHHE 3a ITyOANY-
HOe HCIIOAHEeHHE ayAMOBH3YaAbHOTO IPOU3BEACHHS, aB-
TOPOM KOTOPOTI'O OH SIBASIACSI, HAPABHE C KOMIIO3UTOPOM.
Omnpepeaennem KC PO B npunsTun %as06br K paccMo-
Tpenmio orkazaHo. KC oTMeTna, 9To mpuHATHE AOTIOA-
HeHud K 1L 3 cT. 1263 I'K P® saBasercsa npeporarusoi
dpepaepasbHOTO 3aKOHOAATeAs, a He KoHCTHTYIIMOHHOTO
cyaa PO [14].

IIpeacTaBAsieTCs, YTO IPABOBOM CTATYC, 3aKPEIIACH-
HBII TPAXAAHCKUM 3aKOHOAATEABCTBOM 3a peXXHcce-
POM-TIOCTAHOBIIUKOM B OTHOIIEHHH AyAHOBH3YaAbHOTO
IPOU3BEACHHS, 3 HIMEHHO BKAIOUEHHE ero B CIIUCOK aB-
TOPOB HApaBHE CO CIIEHAPHCTOM, KOMIIO3UTOPOM H Xy-
AOKHHKOM-TIOCTAaHOBIMKOM aHHMAIIMOHHOTO (HAbMA,
ompaspad. Omposepras mosurnuio O.C. Pomamuna, oTMe-
9y, 9TO PEXMCCepP-MOCTAHOBIIUK YYACTBYeT B CO3AAHUH
KUHOQUABMA MIAM QaHAAOTHYHOTO eMy IIPOM3BEACHHMS Ha
OCHOBE CIIeHapsl, HAIIUCAHHOTO CIIEHAPHCTOM, M yMa-
AGHHE TBOPYECKOTO BKAAAA CIIEHAPMCTA SBASETCSA Heo-
OOCHOBAHHBIM, KaK H yIleMA€HHe IIPaB KOMIIO3UTOPA,
TBOPYECKHM TPYAOM CO3AQIOLIEr0 HMHTEAACKTYAABHYIO
COOCTBEHHOCTD, IIPaBa Ha KOTOPYIO [IEPEAAIOTCS 3aKa34H-
Ky. [OBOpHUTD O TOM, UTO Pe3yABTAThI HHTEAAEKTYaABHOM
AGSATEABHOCTH aBTOPOB, IIePEYUCACHHBIX B I 2 cT. 1263
I'K PO, MOryT BOCIIPOM3BOAUTBCS OTACABHO OT ayAHO-
BH3yaAbHOTO IIPOU3BEACHHUS, HEAOIyCTUMO, TaK KaK IIO
0011eMy [IPABHAY HCKAIOUUTEABHbIE [IPAaBa HA CO3AAHHbIE
VMU TIPOU3BEACHHUS TIEPEAAIOTCS 3aKasumKy (TpoAroce-
PY) 1 HCTIOAB3YIOTCS B €T0 MHTEPECax.

OTAEJIbHBIE OBBEKTEI ABTOPCKOTO TPABA,
BXOOALWME B COCTAB KMHEMATOTPA®NYECKMNX
N AHMMALUMOHHbBIX MPOM3BEAEHN

Kax ormerna 3.C. PoMaImyH, NCKAIOUYHTEABHOE TIPaBO Ha
AyAMOBH3yaAbHOE IPOU3BEACHHE OTAMYAETCS OT MCKAIO-
YUTEABHBIX IIPAB HA IIPOYHE Pe3yAbTaThl HHTEAACKTYaAb-
HOM AGATEABHOCTH B CHAY HAAMYHS MHOXXECTBA aBTOPOB,

IPUYACTHBIX K CO3AQHMIO KHHO M AQHMUMAIIMH, KaXKABIH
M3 KOTOPBIX BHOCHT OTACABHBIM BKAAA B KOAAEKTHBHBIN
TPYA B BUAC HAITMCAHKS KOMIIBIOTEPHOM IIPOrPAMMBbI AAS
crena$$eKTOB, 3aPUCOBKY IepcoHaKel U AP. [ 8, ¢. 41].

M.A. Poxxosa, A.A. Boroycros, B.H. I'ronuna
U ApyTHe IIPABOBEAbI TAKKe OTMEYAAM OCOOYIO <«MHO-
FOCAOFHOCTD> AYAMOBH3YAABHOIO IIPOM3BEACHIUS], OAHO
U3 MPOSBACHUI KOTOPOM — HAAMYHE CAaMOCTOSTEABHBIX
00'bEKTOB MHTEAAEKTYaABHDIX TIPaB (CIeHapHs, My3bIKH,
pexwuccypsl u npoyero) [15, c. 89].

CoraacHa ¢ TOYKO¥ 3pEHHs, COTAACHO KOTOPOIL dAe-
MEHTBI TAKOTO CAOXKHOTO 00'eKTa HHTEAAEKTYAABHOLI CO0-
CTBEHHOCTH, KaK KHHeMaTorpapuyeckoe M aHMMAI[HOH-
HOe ITPOM3BeACHHUE, AOAKHBI TIOAAEXKATD IIPABOBOH OXpaHe
HapaBHe C IIeABIM ayAHOBU3YaAbHBIM IIPOU3BEACHIEM.

B . 7 cr. 1259 I'K PO ycTanOBACHO, 4TO aBTOpCKHUE
IpaBa MOTYT PAaCHPOCTPAHATHCA U HA 4aCTh IIPOU3BEAL-
HHSI, ero Ha3BaHHE M IIePCOHAKEH, HO TOABKO IIPU TOM
YCAOBHH, YTO IO CBOEMY XapaKTepy OHH SIBASIIOTCS CaMO-
CTOSITEABHBIMU dA€MEHTaMH TBOPYECKOTO TPyAQ U OTBe-
YAIOT CACAYIOLIMM TPeOOBAHMSIM:

® 00HAPOAOBAHHOE HAHM HEOOHAPOAOBAHHOE IIPOU3-
BeACHHE;
® BBHIPAKEHO B KaKOM-ANO0 00beKTHBHOM popMe

(ycTHOM, McbMeHHOI, B popMe H306pasKeHns

HT.A.).

Aormoansist Tpe6OBaHMS, BHIPAKEHHBIE B IPAKAAH-
CKOM 3aKoHOAaTeAbcTBe, Bepxosubril Cya PO ycranoBuA,
4TO ABTOPCKHUE IIPaBa PACIIPOCTPAHSIOTCS HA AIOOBIE Ya-
CTH IPOU3BEACHHS], KOTOpbIe COXPAHSIOT y3HABAEMOCTD
IPH UX HCIIOAB30BAHUH OTAEABHO OT BCEIrO IIPOU3BEACHHS,
[O3TOMY K HHM MOTYT OTHOCHUTBHCSI He TOABKO Ha3BaHUE
U IIPCOHAX, HO M OTACAbHBIE OTPHIBKM TEKCTA MAM KaAPbI
unp. (m. 81 ITocranosaenns N 10) [16]. Tak, Apburpask-
Heiit cyA CBepAAOBCKOI OOAACTH IIOAHOCTBIO YAOBAET-
BopHA ucKoBble Tpebosarust OO0 «Mamra 1 MeaBeAb>
0 B3BICKAHUH ACHEXHOM KOMIIEHCAIIUY C OTBETYHKA 32 Ha-
PYIIeHIe HCKAIOYUTEABHbIX ABTOPCKHX ITPaB HA YeThIpe Ce-
PYH MyABTHIIAMKAIIIOHHOTO CepuaAa «Mara 1 MeABeADb>
¥ pucyHku «Mama» u «Measeab» [17].

Ha B3rasp aBropa, HOpMa, HM3AOXeEHHas B IL 7
ct. 1259 I'K PO, mmeer HecoBepIIeHCTBa, KOTOphIe MO-
IYT IIPUBECTU K HEBEPHOMY TOAKOBAHHIO OTAEABHBIX I10-
AOKeHHI yKa3aHHOM cTatby. Coraamrycs ¢ B.C. Butxko, mo
MHEHHIO KoToporo u3 1. 7 cT. 1259 I'K PO caepyer uc-
KAIOUHTb TEPMHH <«CaMOCTOSATEABbHbIN>» OTHOCHTEABHO
pesyAbTaTa TBOPYECKOTro TPYAA aBTOPa, Ha KOTOPBIi pac-
NpOCTpaHAIOTCA aBTopckue npasa [ 18, c. 79]. [Tpumenn-
TEABHO K KHHEeMATOTpagUIeCcKOMY UAU aHUMALHOHHOMY
HPOU3BEACHHIO «CAMOCTOSITEABHBI> TBOPYECKHI TPYA,
PEe3yABTaTOM KOTOPOTO CTaA KaKOH-AUOO dAEMEHT ayAHoO-
BH3YaAbHOTO IIPOU3BEACHHS, MOXET PAaCLjeHUBAThCS KaK
CIIOCOOHOCTD H3BAEKATD [IOAE3HbIE CBOMCTBA U3 00BeKTa
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OTAEABHO OT BCErO AyAHOBH3YAABHOIO IIPOHM3BEAEHIL],
4qTo HeAOHYCTI/IMO II0 OTHOIICHHUIO K AHIIAM, KOTOpre
SIBASIIOTCSI aBTOPaMH ayAMOBH3YaABHOTO IIPOM3BEACHMS,
U aBTOPaM Pe3yAbTaTa MHTEAAEKTYaAbHOM AeSTEABHOCTH,
CO3AQHHOTO B IIpoLjecce paboTsl Hap KiuHeMaTorpadude-
CKMM M aHAaAOT'HYHbIM eMy HPOI/ISBeAeHHeM, BXOAAITNM
B COCTaB TAaKOro npouspeseHns. COraacHO rpaskAaHCKO-
My 3aKOHOAATEABCTBY, MCKAIOYUTEAbHBIE IIpaBa Ha HX
IIPOM3BEACHHS] OTIYXKAAIOTCS B TIOAB3Y Hpoptocepa (1o
AOTOBOPY, 3aKAI0UAEMOMY MEXXAY HUM 1 aBTOPOM Pe3yAb-
TaTa HHTEAAEKTYaAbHOM AESITEABHOCTH) H TIOAAESKAT TIPa-
BOBOIl OXpaHe B KOMIIAEKCE C OCTAABHBIMH dAeMEeHTAMHU
1 CaMHUM HPOI/I3BeAeHI/IeM B IIEAOM.

Kpowme Toro, B cuay BceobbeMatommest udpoBU3aLiiu
U BHEADEHHUS] Pa3AMYHBIX TEXHOAOTHYECKHX CPEACTB BO
Bce cdepbl 00IeCTBEHHOT )KU3HH, B TOM YHCAE B KHHEMA-
Torpaduueckoe UCKyccTBO (HampuMep, HCKYCCTBEHHbII
HHTEAAEKT CIIOCOOEH IIOMOraTh CLIEHAPUCTaM B HAIIKCa-
HUU YHUKAAbHBIX CI0XeTOB | 19], XyAoxHHKaM — B cO3-
AaHMH mepcoHaxeidl [20] M Ap.), MOXeT BO3HHKHYTb
BOIIPOC O CTEMEHH CaMOCTOSITEABHOCTH MHTEAAEKTYaAb-
HOTO TPYAQ, IPOM3BEAEHHOTO YeAOBEKOM C HCIIOAb30Ba-
HHeM IUQPPOBBIX TEXHOAOTUH B KayeCTBe HAYKOEMKOTO
CpPeACTBa B IIPOLjecCe CO3AAHUS PE3YAbTATA UHTEAAEKTY-
AAPHOM AESITEABHOCTH.

Hcxops u3 popMyAMpPOBKH, OTPAXKEHHOM B ACHCTBY-
IOIleM 3aKOHOAATEAbCTBE, MOXXHO IPEAIIOAOXKHTH, UTO
CaMOCTOSITEABHO CO3AQHHOE IPOM3BeAEHHE HCKAIOYaeT
BO3MOXKHOCTb ITOAB30BATbCSI PE3YABTATAMH HAYYHO-TEX-
HOAOTHYECKOTO pasBUTHs (B 0CO6EHHOCTH HeHpOHHbIMY
CeTAMM), 9TO ABTOPY KaXeTCS HEeBEpPHBIM. Bo-mepBbix,
TEXHOAOTUH B PSIA€ CAy4aeB MOTYT YCOBEpPIIEHCTBOBATb
IPOLIECC CO3AAHUS IIPOUBBEACHHI U CAEAATh ero Ooaee
addexTnBHbIM (HampuMmep, AAS AM3aiiHA YHHKAABHBIX
MepCOHAKe MYABTHIIAMKAIIMOHHBIX (HABMOB HAM Ha-
AoxeHHs crien;ddpPexToB). Bo-BTOpHIX, passuTHe HCKyC-
CTBEHHBIX HEMPOHHBIX CeTeH IOPOXXKAAET MHOXECTBO
IOPHAUYECKHX U 9THIECKUX IIPOOAEM, KaCAIOIIUXCS TIpa-
BOCYOBEKTHOCTU HCKYCCTBEHHOTO HHTEAAEKTa H 0CO-
0€HHO OCTPO IOCTABAECHHBIX Ilepes FOPUCTAMU IIOCAE
CO3AQHISI IIEPBOTO B MHUpPe (pUAbMA, IIOAHOCTDBIO CTeHepH-
POBaHHOTO MCKYCCTBEHHBIM MHTEAAEKTOM (eMy TpUHaA-
AeXUT HAesi GUABMA, MM HAIIMCAH CLIEHAPHUIL, IIOAOOpaH
CIIMCOK KAAPOB M OCyIjecTBAeHa pexxuccypa [21]).

HecMmorps Ha To uTO, coraacso ct. 1257 'K PO, B xa-
YecTBe aBTOpa IPOM3BEACHUS MOXKET OBITb IIPHU3HAHO
TOABKO AHIIO, TBOPYECKHM TPYAOM KOTOPOTO OHO CO3A2-
HO, He YMOAKAIOT AUCKYCCHUH O IIPEAPACIIOAOKEHHOCTH
MICKYCCTBEHHOTO MHTEAAEKTa K TBOpUecTBy (cM. paboTb
E.C. Tpunb, ILM. Mopxara, C.M. Kopauesoit u Ap.).
Takoll HHTepec K PacCMaTpPUBAEMOIl IPOOAEME TOABKO
HOATBEPXKAQeT $aKT HEOAHO3HAYHOCTH M CIOPHOCTH
OTHOIIIEHUS] HEFIPOHHBIX CeTell K TBOPYECKOH MHTeAAeK-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

TYaAbHBIN AesTeAbHOCTH. IloaToMmy, Ha B3rasip aBTOpA,
HCKAIOUEHHE OIPEACACHHUS «CaMOCTOSITEABHBIH> MOXKeT
B TOM YHCA€ BAMATD Ha YCTPAHEHHE CIIOPOB OTHOCUTEAD-
HO pasBUTOrO (MAM AQXKe CHABHOTO) HCKYCCTBEHHOTO
MHTEAAEKTa M IPeAOTBPallleH e BO3ZMOXHOCTHU ero IpH-
3HAHMS ABTOPOM Ppe3yAbTATOB MHTEAACKTYAAbHON Aes-
TEABHOCTHL.

Tem e menee He coraamrycs ¢ B.C. BuTko, koTOpBbIH
npeaaaraer ykasarb B1L 7 cT. 1259 'K P®, uro yacTs npo-
M3BEACHHS AOAKHA OXPAHATHCS TOABKO B TOM CAYYAe, €CAH
OHa ObIAa CO3AQHA aBTOpOM ImpousBepeHms. Kuno u anu-
MaL[IOHHbIe (PHABMBI CO3AAIOTCSI MHOXECTBOM AIOAEH, KaK
SIBASIFOIIMIXCSL aBTOPaMH BCEr0 ayAHOBH3YaABHOTO IIpO-
M3BEACHMS, TaK M He SBASFOINMXCS UMH. AHM3aiHep Heop-
AVHAPHOTO KOCTIOMa*, CO3AABIIMIT TBOPEHHE B IIpoLiecce
paboTsr Hap GHABMOM, 06AAAAET ABTOPCKUMH HEHMYIIle-
CTBEHHDBIMHU IIPAaBaMH B OTHOLICHHH IIPOM3BEACHHOIO UM
TPYAQ, H 9TOT OOBEKT TAKOKe TOAAEKHT IIPABOBOI OXPAHe.

Kpome Toro, cunraro Heo6xoAUMBIM OTpasuTs B Ipax-
AaHckoM kopekce PO moaoxxerne us Ilocranosaerus Bep-
xoBHOro Cyaa PO Ne 10 (moppo6Hee cM. BbIIIE), COTAACHO
KOTOPOMY Ha3BaHHE U IePCOHAX allOCTEPUOPH ABASIOTCS
YJacTSIMU IPOM3BEACHHS, 1 U3MEHHUTD TeKCT I 7 cT. 1259
I'K P®, nmpuBeast MOHATUS «HA3BAHME» U «<IIEPCOHAK>»
B Ka4ecTBe IPHMEPOB K CAOBOCOYETAHHIO «YaCTh IIPOU3-
BEACHHS>, & CaM IlepedeHb JacTeH MPOU3BEACHHS UCTOA-
KOBATb IIHpe.

Ha ocHOBaHMM H3AOXEHHOTO IIPEAAATal0 BHECTH
caepytomive usMeHeHus B 1L 7 c1. 1259 TK PO:

«7. ABTOpCKHMe IIpaBa PaCIPOCTPAHSIOTCS HA YacTh
npousBeaeHHs (Ha3BaHKe, IEPCOHAXK U APYTHE), ECAHU IO
CBOEMY XapaKTepy OHU MOT'YT ObITb [IPH3HAHBI pe3yAbTa-
TOM TBOPYECKOTO TPYAA ABTOPA U OTBEYAIOT TPeOOBAHH-
SIM, YCTAHOBAEHHBIM B II. 3 HACTOSIIIH CTAThI> .

MEPCOHAX KMHO 1 AHUMALINA
KAK OBBEKT ABTOPCKWX TTPAB

B xoae aHaAm3a CyaeOHOM HPaKTHKH B 00AACTH Hapy-
IIeHUsI [IPaB HUHTEAACKTYAABHOM COOCTBEHHOCTH Ha ay-
AHOBHU3yaAbHbIE IIPOM3BEACHUSI U OTAEAbHBIE OOBEKTHI
ABTOPCKOTO IIpaBa, SBASIOIIMECS PEe3YAbTATOM HHTEA-
AEKTYaAbHOH AEATEAbHOCTH aBTOPOB KMHO U aHUMAIIHH,
aBTOP YCTAHOBMAQ, UTO OOABIIMHCTBO CIHOpPOB BO3HH-
KaeT M3-32 HE3aKOHHOTIO HCIIOAb30BAHHUS IepCOHaXKei
KaKHX-AM60 ayAMOBH3YaAbHBIX NpOHM3BeAeHMil (mpen-
MYIIECTBEHHO AHMMAIMOHHBIX (QUABMOB M CEPHAAOB)
B IPeATIPMHIMATEeAbCKO#t (0CO6EHHO B cdepe pO3HUUHO

4 TepeyeHb 06bEKTOB ABTOPCKMX NPAB, NEPEYMCIEHHBIM B M. 1
ct. 1259 TK PD, asnsietcs oTKpbITbIM, MO3TOMY KOCTIOM B Onpe-
AENEHHBIX CAYYasnX TAKXKE MOXET SBSITbCS OBbEKTOM rPaXAAH-
CKO-MPABOBOW OXPaHbI.
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TOPrOBAM) U MHOI AeATeAbHOCTH (CM., HaipuMep, Perrre-
Hue ApbuTpakaoro cyaa Pecrrybanku BamkoprocTas ot
19.01.2023 o pAeay Ne A07-26381/22 [22]).

XapakTepHble IPU3HAKKA IEPCOHAKA OOO3HAYEHbI
B1L 82 [Tocranosaernsa N2 10 [23], k koTopbIM OTHOCATCS:

® COBOKYIHOCTDb OTMCAHUI U (HAM) H306pasKeHUIt

AEHICTBYIOIIEIO AUIIA B IPOU3BEACHUM;

® HaAn4dKe 00BEKTHBHOM pOPMBI, COOTBETCTBYIOIIEN
dopme npousBeaenus (yCTHOM, MMCbMEHHOI 1 TIp. ),

JaCThIO KOTOPOTI'O IIEPCOHAXK ABASETCS;

® IIepCOHAX ABASIETCS CAMOCTOATEABHBIM PE3YAbTa-
TOM HHTEAAEKTYAABHOM ACSITEABHOCTH;

® ACHCTBYIOIee AUII0, KOTOPOMY IIPHCYII IIEPCOHAXK,
00A2AQ€T AOCTATOUHBIMU AASI Y3HABAHUSI HHAVBH-

AyaAMBHPYIOIIUMU YepTamMy (MUMHKOIL, TOAOCOM,

PeubIo U AP.) HAU APYTUMH 0CO6€HHOCTSIMH, TI0-

3BOASIOI[UMU PACIIO3HATD €70 YHUKAABHOCTD AQXKe

OTAEABHO OT BCETo IIPOU3BEACHHS.

Ha ocHOBe HOpPM Tpa)kKAQHCKOTO 3aKOHOAATEAbCTBA
U IIPU3HAKOB IIEPCOHAXA, OOO3HAYEHHBIX BepxOBHBIM
Cyaom P, mpuBeay aBTOpcKOe OIpeaeAeHHe IepCOHaKa
AYAMOBU3YaABHOTO IIPOM3BEACHHS: 9TO COBOKYIIHOCTD
M306paskeHUil (COMPOBOKAAIOMASICS 3BYKOM HMAM 6e3
TaKOBOTO), BbIPAKEHHAs! B 06hEKTHBHON COOTBETCTBYIO-
el ayAMOBH3yaAbHOMY IPOHM3BEACHHIO pOpMe, PeAHa-
3HAUEHHAs AASL PHTEABHOTO (@ TaKKe AAS CAyXOBOTO IIPU
COTIPOBOXXAEHUHU 3ByKOM) BOCIIPHATHS, 06AAAQIOIIAs HH-
AMBUAYAAU3UPYIOIUMU YePTAMH U SBASIOIIASICS PE3YAD-
TaTOM MHTEAAEKTYAAbHON ASTEAPHOCTH.

HecMoTps Ha IpO3pavHOCTD pOCCUICKOrO 3aKOHOAQ-
TEABCTBA U CyAeOHBIX AKTOB B BOIIPOCE OXPAHOCIIOCOOHO-
CTH IIEPCOHAXEH KaK JacTel IPOU3BEACHHMI, B AOKTPHUHE
HO-TIpEKHEMY CyLIeCTBYIOT CIOPBI OTHOCHTEABHO TOTO,
CTOHT AM IIPU3HABATh MEPCOHAXKEH B COCTaBe CAOXKHBIX
[IPOU3BEACHUI CaMOCTOSITEABHBIMI OOBEKTAMH aBTOP-
CKOTO IIpaBa.

Tak, M.A. banzner; u B.C. BuTko yTBEep>XAQIOT, 9TO
JaCTH TIPOU3BEACHMUS, B TOM UHCAE MEPCOHAX, He AOAXK-
HbI IIOAA€KATh IIPABOBOI OXpaHe B KauyecTBe OOBEKTOB
aBTOPCKOT'O TIPaBa, IOCKOABKY U3 9TOTO CAEAyeT, 4TO HC-
KAIOUHTEABHOE ITIPABO AOAXKHO YCTaHABAMBATHCS HE TOAD-
KO Ha IleAOe IIPOHU3BEACHNUE, HO U Ha KAXKABIH OXPaHOCIIO-
cobubrit aaemenT [24, c. 131].

3apaHee OTMedy, YTO IpPUMEHEHHEe ITOH MO3UIUH
K ayAMOBH3YaAbHBIM IIPOM3BEACHUSIM He MOXeT ObITb
IPU3HAHO COCTOSITEABHBIM, IIOCKOABKY B CHAY CAOSKHOCTH
U MHOTOCAOMHOCTU KHMHEMAaTOTpadUIecKOro M aHAAO-
TMYHOTO €My IIPOU3BEAEHUS KaXKABIA OTACAbHBIM 06BeKT
M3HAYAABHO 00AaAaeT COOCTBEHHBIM aBTOPOM, KOTOPBII
BIIOCAGACTBHH OTUYKAQET HCKAIOUHTEAbHbIE ITPaBa Ha CO-
3AQHHOE UM ITPOU3BEACHHE B IIOAb3Y IIPOAIOCEpA.

Coraamycy ¢ toukoir 3penus E.B. Kuppsmosoi,
COTAACHO KOTOPOH IePCOHAX AHUMAIIMOHHOTO (pUAbMA

SIBASIETCSI CAOXKHOM CHHTETHYECKOM U AMHAMHYECKOM
COBOKYIIHOCTBIO H300pa’KeHUIl, YTO IO CBOEH IIPUpO-
Ae TIPEACTaBASIeT COOO Pe3yAbTaT TBOPYECKOTO TPyAd
[25]. Tak kax, coraacHo nosuuuu Bepxosroro Cyaa PO,
MepCOHAX SBASETCS CAMOCTOSTEABHbIM PE3YAbTATOM HH-
TEAAEKTYaAbHOM AESTEAbHOCTH, IO CO3AATeAb He MOXKET
OBITh AWIIEH AWYHBIX HEUMYILIECTBEHHBIX IIPAB B CHAY
BHECEHMSI COOCTBEHHOTO TBOPYECKOTO BKAAAQ, UTO, IIO
MmHeHHUI0 E.A. MopryHoBo#, CAy>KUT pemaromum $aKTo-
POM TIpU HEOOXOAMMOCTH OXPAHBI TOTO HAH MUHOTO 00B-
eKTa aBTOpCKoro npasa [26, c. 39].

AAst cpaBHeHUs 1 60Aee TAy6OKOTO TOHUMAHUS 0CO-
OeHHOCTe IPU3HAHIS IIePCOHAXKA IIPOU3BEACHIS 00beK-
TOM aBTOPCKOTO npasa paccMoTpuM onbiT CIITA, B kOTO-
PBIX aBTOPCKOE IPABO 3aPOAUAOCH He CTOABKO OAaroaapst
MO3UTHBHOMY IIPABOTBOPYECTBY, CKOABKO OAAroAapsi MHO-
XKeCTBY CyAeOHBIX HHITAeHTOB. EcAn poccuiickoe 3aKoHO-
AQTEABCTBO B CHAY CIeIMPUKU HAIMOHAABHOMN IIPaBOBOM
CeMbH YeTKO YCTAaHABAMBAET TPeOOBAHIS, BCAGACTBUE KO-
TOPBIX PE3YABTAT MHTEAACKTYAABHOH AESTEABHOCTHU ITOA-
A@XHT TIpaBoBoi oxpaHe, To B CIIIA KoAOCCaABHYIO POAD
B pelleHHH TaKOro BOIIPOCA UTPAIOT OKpy HbIe CyabL He-
CMOTpsI Ha HaAndre 3aKoHa 00 aBTOpCcKOM mpase 1976 T,
3akoHOAaTeAbCTBO CIITA He COAep)KHT IMpSAMOTO YHOMH-
HAHMA O TIePCOHAKAX U IPOYHX JACTSX IIPOU3BEACHHUS KaK
o6beKkTax aBTopckoro mpasa [27]. Tem He MeHee, COTAACHO
CKAAABIBAIOIEHCS CYA€OHOR IIPAKTHKE, TAABHBIMU IPH3HA-
KaMH IIepCOHAKA KAK 00beKTa, OXPaHsIeMOrO aBTOPCKUM
npasom CIIIA, crasu:

o Haauuue Puamueckoir arpubytuxu [28];

e uerkas ouepuennocts (well-delineated) [29];

® HaAMYMe HHAMBHAYAAMSHPYIOIIMX IpU3HaKos [30];
® HaAMuKe IAABHOI poAH B ponsBepernn [31].

B Anraun ToAbKO B 2022 roay OBIAO YCTaHOBAEHO,
4TO MePCOHAK MOXKET OBITh CAMOCTOSTEABHBIM O0BEKTOM
aBTOPCKOTO IpaBa M IIOAACXKHUT IIPaBOBOM 3amuTe. Bep-
XOBHBII CyA BeAMKOOpHTaHHU IIOCTaHOBHA, YTO Tepoit
Aeab Boit 6puTaHCKOro CHTKOMAa «AypaKkaM Be3er» OT-
HOCTCS K OXpaHseMbIM IIPOM3BEACHHSAM, TaK KaK OH:

® SBASIETCS Pe3YAbTATOM MHTEAAEKTYAAbHOH AATEeAb-
HOCTH aBTOPA, BCAGACTBHE 4ero 06AaAeT OPUTH-
HAABHOCTBIO;

® uMeeT 06BEKTHBHO BHIPXKeHHYI0 dopmy [32].

B mpase EBpormerickoro corosa K KalOueBbIM (aKTo-
paM, MO3BOASIIONIUM IIPU3HATD IIEPCOHAKA KAKOTO-AHO0
HPOHU3BEACHHS 00BEKTOM aBTOPCKHUX [IPAB, OTHOCSTCS:

® IIepCOHAX SBASETCS OPUTMHAABHBIM IIPOU3BEAL-

HHeM, CO3AAHHBIM B Pe3yAbTaTe HHTEAACKTYaAbHOM

AESTEABHOCTH aBTOPA, IIPU 3TOM OPUTHHAABHBIMH

AOAKHBI OBITH TPHU COCTABASIIOIIVE [IEPCOHAXKA: BHEIIl-

HOCTb, ANMHOCTHBIE XapaKTepUCTUKH 1 ums [ 33 ];

® nepcoHaxx 06AapaeT aBTOHOMHOCTBIO [ 33, 263. 33 ].
AQHHBI IPU3HAK ITIOAPA3yMeBaeT, YTO BHE 3aBUCH-
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MOCTH OT TOTO, K FOPUCAUKIIHH KAKOI KOHKPETHO
crpaHsl, Bxoasimeit B cocraB EC, oTHocuTCs criop-
HOe npomsBepeHue (B caydae cyae6HOTO pasbu-
PaTeAbCTBa), CYA TOTO HAM HHOTO TOCYAQPCTBA
CaMOCTOSITeABHO IIPHHUMAET PellleHHe OTHOCH-
TEABHO TOT'O, SIBASIETCSI IIEPCOHAX IIPOU3BEACHIIEM
nckyccrsa uan HeT. Kak u B Poccuy, B crpanax EC
IepedeHb 00BEKTOB ABTOPCKOTO IIPABA IIOAASXKUT
PACIIMPUTEABHOMY TOAKOBAHHIO;

® nepcoHaX nMeeT puamdeckyio popmy [33, a63. 33].

TakuMm 006pa3oM, HCXOAS M3 TEHAEHIHI pPa3BUTHS
MEKAYHAPOAHOTO 3aKOHOAATEABCTBA B 00AACTH AaBTOPCKO-
IO IIPaBa, MOXKHO CAEAATDb BBIBOA, YTO OCHOBHBIMH KPHTE-
PHSIMH AASL MIPU3HAHMS IEPCOHAKA aAyAHOBU3YaABHOTO
IIPOU3BEACHUSI 0OBEKTOM IPABOBO OXPAHBI SIBASIFOTCSL:

® OPHUTHHAABHOCTD, TPOSIBASIIOINASICS B HAAMIUH

HHAVMBHAYAAUSHPYIOIIHX IIPU3HAKOB;

® Pe3yABTAT HHTEAAEKTYAABHOI AESITEABHOCTH ABTOPA;
® HaAM4YHe O0BEKTHBHO BRIPAXEHHOMN (pOPMBI, C II0-

MOIIIbIO KOTOPO#t IEPCOHAX MOXKET BOCIIPUHUMATb-

Csl 3pUTEACM.

Ha B3rasip aBTOpa, IIOMUMO IIePCOHAXKA HHTEPECHOM
YaCTBIO QAYAMOBH3YAABHOTO IIPOM3BEACHMS SIBASIIOTCS
3HAKOBBIE XYAOXKECTBEHHBbIE OODBEKTDI, IIPHHAAAEKKAIIVE
nepconaxy (iconic fictional objects). K mum MoxHO
OTHeCTH, HalpuMmep, 3HaMeHHUTYI0 «Ilepuarky Gecxko-
HeyHOCTH>» TaHoca, repos ¢uabma «McTuTean. Boitna
6€CKOHEYHOCTH> ), U [0 OTHOIIEHHUIO K HUM TAK)Ke 3aCAy-
JKMBaeT BHUMAHMS BOIIPOC IIPABOBOI OXPAHBL.

Buosb obOpamasice k ombiTy CIITA, ormeuy cay-
Jail, KOTAQ CyA IPHU3HAA IIPaBa aBTOPCTBA HA IEPYATKY,
npuHapaexamyo Opeaan Kprorepy us cepun prabmon
yxkacoB «Kommap nHa yaune Bsasos». Cyp mocranosua,
YTO IIePYATKA SBASETCS CBOCOOPA3HBIM «OMO3HABATEAD-
HBIM 3HAKOM> ITePCOHAXKA U IIOMOTaeT HACHTHPUIIUPO-
BATb €r0, I09TOMY 00AAAAeT IIPU3HAKAMU CAMOCTOSITEAD-
HOro 06beKra aBTOpckux mpas [34]. Taxke Aesrbrit
okpy»xHOH armeAasuoHHbIN cyp CHIA mpusHaa «BaT-
Mo6uAb» (aBToMO6MAb Cymeprepos Barmena) moaae-
JKaIfMM IIPaBOBOM 3alUTe KAk 00BeKT aBTOPCKHUX IIPaB,
IIOCKOADBKY OH:

® 00AapaeT HabOPOM HHAUBUAYAAUSHPYIOIIKX YEPT;

® 9TH YepThI He CBS3aHBI C IPUCYIIMU KOKAOMY
aBTOMOOHAIO QYHKIMSME;

® IPEeACTaBACH B «XOPOIIO OYepUeHHOM » rpaduye-

ckoit popme [35].

HecmoTpsa Ha TO uyTo aBTOpcKoe mpaso B CIIIA
1 BeAnkoOpUTaHHMS OTHOCHTCS K aHIAO-CAKCOHCKOM
[IPaBOBOM CHCTEMe, OHO B 9THX TOCYAAPCTBAX PasAMda-
€TCsl, YTO TOBAMSIAO Ha BO3MOXXHOCTD 3allfUThHI LIAEMA
IITYPMOBHUKA U3 CepUH QHABMOB «3BE3AHDBIE BOMHBI».
B 2006 r. B OxpysxHoit cyp CIIA IlenTpasbHOro oxpy-
ra Kaandoprus 6p1a mopan uck co croponst Lucasfilm

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

IpOTHB DHAPI0O OWHCBAPT, 3aHMMABIIETOCS TOPTOBAEH
u npopasasurero maemsl B CIIIA, o HapymeHuu aBTOp-
cxux mpaB. Cyp YAOBAGTBOPHA MCKOBOE 3asBACHHE, HO
cyaebHOe pelreHe O B3bICKAHUHI KOMIIEHCAIIUH He MOTAO
OBITh UCIIOAHEHO, IIOCKOABKY DHHCBAPT, IPOKHUBAIOIIHIT
B Beankobpuranuy, He 06AaAQA KAKIMU-AMOO aKTHBAMH
B CIITA. Toraa KUHOKOMITAHHUS 06paTI/IAaCb B BepxosHbit
cya BeAMKOOpUTaHNH AAS HCIIOAHEHIIS CYA€OHOTO pellre-
HUSI, B YeM efl ObIAO OTKA3aHO, K OAHA M3 MPHYHMH OTKA3a,
coraacHo IlocranoBaenuio Cypa, 3aKAIOYAeTCs B TOM,
YTO IIAEMBI He MOT'YT ObITb IPU3HAHBI CAMOCTOSITEABHBIM
00BEKTOM aBTOPCKOIO IIPaBa, TAK KAaK OHM BCETO AMIIb
BHOCSAT (QYHKIIMOHAABHBIA BKAAA B aAyAHOBH3yaAbHOE
npoussepenue [36].

B Poccun Taxoke GbIA OIBIT IIPOBEACHHS CYACOHOTO
PasOHpaTeAbCTBA TI0 IIOBOAY 00BEKTa, IPHHAAAEKALIIETO
repoio ¢uabMa. B 0OAHOM U3 KaApOB ayAHMOBH3YaABHOTI'O
npousseperms «Coaparst. CHOBA B CTporo>» OblAa Ipo-
AemorcTpuposasa kuura A.H. Toacroro «Anna Kape-
HUHa>», IPaBOOOAAAATeAeM AM3AFIHA KOTOPOM SIBASAOCH
uspareabctBo «Ilan-pecc>. 3asBuTean (M3AaTEABCTBO)
YTBEPXKAAA, UTO KHUTA — CAMOCTOSITEABHBIH 0ODBEKT HC-
KAIOUUTEABHOTO IIPaBa, II09TOMY IIPOAIOCep ObIA He BIIpa-
Be HCIIOAB30BaTh ee IIpU CheMKe puAbMA Oe3 paspelre-
HUS [IPAaBOOOAAAATEAS, B TO BPeMsI KaK OTBETUHK («II11
«AH-$uabM>») cChAAACS Ha OTCYTCTBHE B cT. 1240
u 1270 T'K P® Takoro moHsTHS, KaK «CIXeTO0Opasyo-
LU 00BEKT>, 2 IOTOMY IPOAIOCEP MOT PACIIOPSDKATHCS
BelIbIO, IPUHAAAXKAIEH eMy Ha IIpaBe COOCTBEHHOCTH,
10 ero ycMoTpeHuio. Cya [0 HHTEAACKTYaAbHBIM IIPaBaM
IIOCYHTAA, 9YTO B AAHHOM CAyYae PacCIIOpsDKeHHE Belfbio
HapyIIaeT MpaBa M 3aKOHHbIe MHTEPEeChl M3AATEAbCTBA,
a MIMEHHO HapyIIaeT MCKAIOUHTEAbHbIC IIPaBa Ha IIPOM3-
BeAeHHe, BOIIAOIeHHOe B peksu3ute. Ilo MHeHMIO Cyaa,
B PACCMATpUBAEMOI! CIjeHe aKIleHT OBIA CAeAQH He Ha Ca-
MOM pOMaHe, a Ha AU3AHePCKOM OPOPMAEHHHU 0OAOKKU
kuur, u ITocranoBaerne Cyaa 6bIAO BBIHECEHO B IIOAB3Y
u3paTeabcTsa [37].

Omnwmpasch Ha TPAKAAHCKOE 3aKOHOAATEABCTBO Poc-
CUM B OTHOLICHMH IPU3HAHMS YaCTell IPOM3BEACHHI
00peKTaMU aBTOPCKOrO IpaBa, a Tawoke Ha ombir CIITA
U BeAnKOOpUTAaHHU, BBIACANIM CAEAYIOINMe IIPU3HAKU
3HAKOBOTO XYAOXKECTBEHHOTO OOBEKTA, ITO3BOASIOIIVE
IPHU3HAT €T0 CAMOCTOSITEABHOM YaCTbI0 KHHO M aHHMa-
UM KaK ayAHMOBHM3YAABHBIX MPOM3BEACHHI U 0ODBEKTOM
IIPaBOBOM OXPaHbI:

® COBOKYIHOCTb N306paskeHuit (COMPOBOKAAIOIMUX-
Cs1 3ByKOM HAH 63 TAKOBOTO), BRIPAXKEHHBIX B 00'-
eKTHBHOI popMe;

® peAHA3HAYEH AASL 3PHTEABHOTO (a IPH COMPOBO-

JKACHHH 3BYKOM — H AASL CAYXOBOTO) BOCIIPHATHSE;

® SABASETCS Pe3YAbTATOM MHTEAASKTYAAbHOM AeSTEeAD-

HOCTH aBTOPa;
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® uMeeT HeMOCPEACTBEHHYIO CBS3b C IEPCOHAXEM,
SBASIOIUMCS YACTDIO AyAMOBH3yaAbHOTO IIPOH3Be-
AEHUS;

® 00AaAQET YePTAMH, O3BOASIOIIUMI HHAUBHAYAAY-
3UPOBATh KaK CaM 3HAKOBBII XYAOXKECTBEHHBIN 00'b-
€KT, TaK U IIepPCOHAXKA, KOTOPOMY OH IIPHHAAAEKHT.

MPOBJTIEMbI KOHTPOJ1A M COBJTKOAEHNA
ABTOPCKMX TMPAB HA KWHEMATOTPAPUNYECKME
N AHUMAUMNOHHbIE MPOM3BEOEHNA B CPEPE
TOPTOBJIM

MaccoBpIil XapakTep pacIpOCTPAHEHHUsS M HCIIOAb30Ba-
HUS ayAMOBU3YAABHBIX IPOM3BEACHUIT BACUET 32 COOOM
CAOXKHOCTD KOHTPOASI 32 COOAIOAEHHEM HCKAIOUUTEABHBIX
U aBTOPCKMX IIPaB, B TOM YHCAe B cdepe Toprosau. May-
qast CyAeOHyIO IPAKTHKY, ABTOP BbIIBUAQ, YTO OOABIIAS
9acTh HAPYILIEHHI HCKAIOYHTEABHBIX IIPaB Ha OOBEKTHI
AyAMOBH3YaAbHbIX ITPOM3BEACHHI CBSI3aHA C peaAU3aIfH-
el KOHTPaQaKTHOH MPOAYKIIHH, Yallle BCETO — OAEKABI
¥l TKQHEBbIX U3AeAHH (IIAQTKOB, IOCTEABHOTO 6eAbs 1 IIp.,
cM. Pemtenne Ap6urpaxnoro cysa Openbyprckoit 06-
aactu or 13.01.2023 mo aeay N2 A47-13720/2022 [38],
Pemenne ApOuTpakxHOro cyaa ropopa MOCKBBI IO AeAy
Ne A40-139031/2022 [39]), urpymex (cm. Pemrenue
Apb6urpaxaoro cyaa Pecrrybanku Kpoiv o aeay N A83-
8942/2022 [40]) u DVD-puckos (cm. Pemenue Ap-
ourpaxkHoro cyaa KaaumHMHrpaackoit obaacTu 1o aeay
Ne A21-14377/2019 [41]).

OCHOBHBIMHM HOPMATHUBHO-IIPABOBBIM aKTaMH, CO-
ACpPKaIIUMU HMHPOPMALUIO O CYIIHOCTH KOHTpadakT-
Ho# npoaykiuy, sBasiorcsa 'K P®, Crparerus mo npo-
THBOAEHICTBUIO HE3aKOHHOMY 00OOPOTY IPOMBIIIAEHHOM
npopyxiu B PO Ha mepuop oo 2025 r., yTBepxKAeHHAA
Pacnopspxenuem IlpasureapctBa PO or 06.02.2021
Ne 256-p (nasee — Pacropsoxenme N 256-p) [42],
TOCT P 58637-2019 (sanee — 'OCT) [43].

CoraacHoO TpaskAAHCKOMY 3aKOHOAATEABCTBY, KOHTpa-
daKTHAS MPOAYKIHS 00AAAAET CACAYIOIIMMU ITPH3HAKAMU:

® BhIpaKEHUE Pe3yAbTaTa HHTEAACKTYAABHOM Aes-

TEABHOCTH HAM CPEACTBA HHAMBHAYAAU3ALIULL;

® HapylleHHe UCKAIOYHTEABHOI'O IIPaBa Ha TAKOMH

PE3YABTAT HAM HA Takoe CpeAcTBo (1L 4 ct. 1252

TKP®).

Ioaararo, uTo onpeseAseHue, AaHHOE B I paxpaHCKOM
Kopekce PO, He sBASeTCA IIOAHBIM 10 OTHOLIECHHUIO K Ya-
CTSIM ayAMOBH3YaAbHOTO IpousBeaeHns. CoraacHo mpu-
3HaKaM KOHTpadaKTa, IIepevrcAeHHbIM B PacriopspikeHun
Ne 256-p u TOCT P 58637-201, koHTpadaKTHas IpoO-
AYKITHSL QyAMOBH3YAaAbHBIX IPOH3BEACHHH OTAMYAETCS
CACAYIOIIUMH OCOOEHHOCTAMU:

® IIPOMBINIACHHAS IIPOAYKITHS HAH IIPOAYKIIUS, BbI-
IIOAHEHHasl IIOCPEACTBOM PYYHOI'O TPYAR;

® IIPOAYKIIHSL, Ha KOTOPOI (uAm Ha AFO60M 13 06B-
€KTOB KOTOPOI, €CAU BEIllb ABASETCS CAOXKHON MAK

FIMeeT TAQBHYIO Belllb M IIPHHAAAESKHOCTD ), 2 TAKKe

Ha YIIAKOBOYHOM MaTepHaAe He3aKOHHO pa3Melre-

HbI CPEACTBA MHAMBHAYAAM3AIUH HAU COAEPIKATCS

0003HAYEHNS, CXOAHBIE CO CPEACTBAMU HHAUBUAYA-

AM3AIUH AO CTETIEHH CMeIIeHHS;

® MOXXeT BKAIOYATh HeITPaBOMEPHOE HCIIOAb30BaHHUE
pellleHHIT BHEIIHETO BUAA H300PasKeH s 3AKOHHBIX

CO3AAQTEAEH.

Hepo6pocoBecTHble mpoaaBupl (dame Bcero WH-
AMBHAYaAbHbIE MPEATIPUHUMATEAR), OCYIIECTBASIONIHE
PO3HUYHYIO TOPTOBAIO TOBAPAMU C H300paXkeHIeM Iiep-
COHAXeH M OTAEABHBIX IAEMEHTOB AyAMOBU3YAaAbHBIX
npoussepeHHil (B 0COGEHHOCTH — aHNMALMOHHBIX),
HCIIOAB3YIOT PasAHYHbIE CIIOCOOBI COBEPIIEHUS CACAOK
KYIAH-TIPOAQXKH PACCMATPUBAEMbIX TOBAPOB: OTKPbIBASL
PO3HUYHbIE MATA3UHBI, pasMeljasi OODBSIBACHUS IIOCPeA-
CTBOM arperaTopos, apeHAys IOMEINeHHS B TOPTOBBIX
IIeHTpPax ¥ IIp.

B neadx a¢pQexTHBHOro BHIABACHHS HApYyUIEHHIH
ABTOPCKHMX U HCKAIOUUTEABHBIX IIPAB HA M300pakeHMe
U COIPOBOXAQIONIIMXCS 9TUM HAPYLICHMH IIPaB Ha TO-
BAPHBII 3HAK B IPOLjecCe POSHHYHOM TOPTOBAHU IIPEAAQ-
a0 yIPaBOMOYHUTH OPTaHBI MECTHOTO CaMOYIIPaBACHHUS
Y9aCTBOBATh B HAA30pe B Cdepe 3aIIUTHI IIPaB OTpebu-
TeAel 1 OAATOIIOAYYHS YeAOBEKA COBMECTHO C OpPraHaMU
rOCyAapCTBeHHOH BaacTH. Hampumep, peraameHTanus
OCYIIIeCTBACHHUS TPOBEPOK Ha IPOAAXKY KOHTpPaaKTHOM
IPOAYKIIMU HA MECTaX B COOTBETCTBHHU C OIPEACACHHBI-
MU KaACHAAPHBIMHU MMAQHAMHU YBEAUYHUT OXBAT HHCIIEKTH-
POBaHUS IIOCTaBASIEMBIX TOBApPOB.

B pamxax HacTOsmero HCCAGAOBAHHS TAKKe PACCMO-
TPUM OTBETCTBEHHOCTD 32 PEAAM3AIIUI0 KOHTPapaKTHOM
HPOAYKIHU C M300pakeHHEM OOBEKTOB ayAMOBH3YaAb-
HBIX IIPOU3BEACHMH Yepe3 MapKeTIIACHChI.

ITosuTHBHBIM H3MeHEHHEM B OTHOIIEHHH peaAn3a-
ITMM KOHTPAapaKTHOHN MPOAYKITMH MapKeTIACHCaMH CTa-
Ao npunsatue IlocranoBaenus IlpasurteanctBa PO ot
29.07.2022 Ne 1351 «O BHecenun usMenenu#t B ITocra-
HoBAeHue IIpaBureabcrBa Poccmiickoit QPepeparu o
31 aexabpst 2019 1. N 1956 i IpUsHAHUE YTPATUBIINME
CHAY OTACABHBIX IOAOKeHHMH akTa IlpaBuTeancrBa Poc-
cuiickoit Depepanun> [44]. CoraacHo 3TOMy AOKyMeH-
Ty, ¢ 1 MapTa 2023 I. MAPKETIIAEHCHI OOSI3aHbI IPOBEPSITH
MapKHPOBKY TOBapOB U HAAMYHe KOHTPAKTHOIO IPOU3-
BOACTBA MeXXAY ITOCTaBIINKOM IIPOAYKIIUK U ITPaBoobAa-
AaTeAeM CPEeACTBA HHAUBUAYAAU3ALIMH.

B mporjecce cyAeOHOrO pa3OHpaTeABCTBA AASL IIOA-
TBEPXKACHUSI HAPYLUICHUS HAU COOAIOACHVS HCKAIOYH-
TEABHBIX M ABTOPCKHX IIPaB HA OOBEKTHI ayAHOBH3YaAb-
HOTO IPOU3BEACHHS TPebOyeTCs 3aKAIOUeHHe IKCIepTa.
Ha Barasa aBTOpa, IO OTHOIIEHHMIO K MapKeTIAeicaM
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OBIAO OBI IIeAeCOOOPA3HO BBECTH TAKYIO YIPABOMOYH-
BAIOIYI0 HOPMY, KaK IIPABO TPeOOBATh IIPEAOCTABACHNUSI
9KCIIEPTHOM OLieHKH 06 OTCYTCTBHU He3aKOHHOIO pa3-
MeILeHHs] CPEACTBA MHAUBHAYAAM3ALMI HAM COAEPSKAHNUS
0603HaYeHHIT, CXOAHBIX C HUMH, ECAU 10 UTOT'aM IIPOBEPKH
AOKYMEHTALIMH [IPOAABEL] OYAET IOAO3PEBATHCS B IIOCTAB-
Ke KOHTPapaKTHOI'O TOBApa UAH B OTCYTCTBHU KOHTPAKT-
HOTO IIPOU3BOACTBA. TakuM 06pasoM, 910 HyseT IMeTh He
CTOABKO KapaTeAbHOE BO3AEHCTBHE Ha IIOCTABIUKOB (B OT-
AMYHe OT IIPAKTUKH BBEACHHS EAUHOM HHPOPMALIOHHOM
a3l MAPKETIIACHICOB, COACPIKALIell AAHHBIE O [IPOAABLIAX,
IOCTABASIIOIUX KOHTPAaKT), CKOABKO MPOQUAAKTHYE-
CKOe BAMSIHHE Ha YeCTHOE BeAeHHe On3Heca.

3AKJITIOYEHME

B nporecce HanMcaHUA 3TOH CTATbH ABTOPOM CAEAAHBI
BBIBOABI, COAEPIKAIIHIe HAYYHO-IIPAKTHIECKUI XapaKTep.

1. OmpepeAeHre ayAMOBH3yaAbHOTO IPOU3BEACHHS,
npusepeHHOe B cT. 1263 T'K P®, Tpebyer yrouneHms
B YaCTH 0003HAYEHHS CPEACTB, C TOMOII[bI0 KOTOPBIX BBI-
PXKAIOTCA KUHEMAaTorpaguyeckoe M aHAAOTMYHOE eMy
npousBepeHus. Cpeall HHX MOXKHO BBIAGAUTL $OpPMY,
COAEPIKAIIYI0 TBOPYECKHUI 3aMbICeA ABTOPA, U GHKCALIUIO
ayAMOBH3yaAbHOTO IIPOU3BEACHHS HA MATEPUAABHOM HO-
CHTeAe, TO3BOASIIOIEeM BOCIIPOHU3BECTH IIPOU3BEACHHE.

2. BoIsIBAHBI 0COO@HHOCTH ayAMOBH3YaAbHOTO IIPO-
U3BEACHHUS, 3aKpeNAeHHble B DepHCKON KOHBEHIMM IO
OXpaHe AMTEPATYpPHbBIX U XYAOXKECTBEHHBIX IIPOH3BeAE-
Huit oT 9 ceHTs0pst 1886 1. u IlexuHcKkoM AOroBOpe IO
ayAMOBH3yaAbHBIM UCIIOAHEHHSIM.

3. BbIBAGHO, UTO OIpeAeACHHE CAOXKHOTO o6mbek-
Ta, panHoe B cT. 1240 'K PO, He sgBAsIeTCS TIOAHBIM 11O
OTHONIEHMIO K KHHEMATOIpapHIecKUM M aHAAOTMYHBIM
C HUMH TIPOU3BEACHHUSAM, H IIPEAAOSKEHO aBTOPCKOe II0-
HHMMaHHe ayAlOBH3yaAbHOTO IIPOU3BEAEHIS KAK CAOXKHO-
ro 06’peKTa ABTOPCKOTO IIPaBa.

4. IlpuBeaeH pacIIMpeHHbIN IepeyeHb BO3MOXKHbBIX
ABTOPOB KMHO M aHMMAaIMu. AaHa aBTOPCKas OIeHKA
3aKOHOAATEABHON HO3MIIMU O HAACACHUH aBTOPA My3bl-
KaABHOTO IPOU3BEACHMS IIPABOM Ha BO3HATPAXKAEHHE
B CAy4Yae IIyOAUYHOIO MCIIOAHEHUS], @ TAKKe COOOIeH s
B 9P MAM IO KAOEAI ayAMOBH3YaABHOIO IIPOU3Be-
A€HUsI, B KOTOPOM HCIIOABb3YeTCSI My3bIKa aBTOpa. AB-
TOP IIPEAAATaeT BHECTH CACAYIOIIHe M3MEHEHMS B IL 3
ct. 1263 TK PO: «3. ITpu my6AMIHOM UCIIOAHEHUH AOO
coobmreHny B 9QHP UAU IO KAOEAI, B TOM UHCAe IIyTeM
PeTPaHCASIIMY, AayAMOBH3yaAbHOTO IIPOU3BEACHHS ABTO-
PbI CYILIECTBOBABIIEIO paHee MY3bIKAABHOIO IPOU3BeEAe-
HUA (C TEKCTOM MAHM €3 TEKCTa), BOUIEAIIETO COCTABHOM
9acThIO B ayAMOBH3YaAbHOE IIPOM3BEACHHE, COXPAHSIOT
IIPaBO HAa BO3HATPAXAECHHE 3a YKA3aHHBIE BUADBI HCIIOAD-
30BaHUS MX MY3bIKAABHOTO ITPOU3BEACHI> .

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

S. IIpoanaAu3upoBaHbl MPU3HAKU, B COOTBETCTBUU
C KOTOPBIMH YaCTh ayAMOBU3YaAbHOTO IIPOM3BEAEHMS MO-
KeT OBITh PH3HAHA CAMOCTOSITEABHBIM 0OBEKTOM aBTOP-
CKOTO ITpaBa.

6. BblBAGHO HeCOBEpIIEHCTBO HOPMbI, CHopMy-
AavpoBaHHOH B m. 7 cr. 1259 T'K P®, u mpeproxeno
BHECEHHEe U3MEHEeHMH B Hee: «7/. ABTOpCKUe IpaBa pac-
IPOCTPAHSIOTCS Ha YacTh IPOM3BeAeHus (Ha3BaHmMe, ep-
COHAX U APYTHE), ECAU II0 CBOEMY XapaKTepy OHU MOTYT
OBITD IPU3HAHDI PE3YABTATOM TBOPUYECKOT'O TPYAA ABTOPA
U OTBEYAIOT TPeOOBAHISIM, YCTAHOBAGHHBIM II. 3 HACTOSI-
e CTaTbU> .

7. 1lpoaHaAM3MpPOBaHbI MPABOBbIE PEXUMbI TAKOM
YacTH ayAMOBH3YaAbHOIO IIPOM3BEAEHHMs, KaK IIepco-
Hax, B CIITA, Beanxobpuranuu u EBpore, onpepeaenst
OCHOBHbIe KPUTEPUHU AAS TIPU3HAHHSA MEPCOHAXa KHHO
U QHMMAI[MH ayAHOBH3YAABHOTO IIPOM3BEACHUS O0BeK-
TOM IIPAaBOBOM OXpaHbL.

8. PaccMOTpeHBI 0COOEHHOCTH TAKOM YaCTH AYAHOBH-
3yaAbHOTO IPOM3BEAEHHs, KAaK 3HAKOBbIE XYAOXKECTBEH-
Hble 00BeKThl, TIPUHAAASKALINE IePCOHAXY. ABTOp Ha
OCHOBE U3yUeHHOT'O POCCHICKOTO U 3aPyOeKHOTO OIIbITa
000CHOBaAQ, UTO 3HAKOBBIE XYAOXKECTBEHHBIE OOBEKThI
TaIOKe SIBASIIOTCSI 00BEKTOM ABTOPCKIX IIPAB U IIOAAEXKAT
IIPABOBOM 3aIHTe.

9. VaydeHs! mpo6AaeMbl KOHTPOAS M COOAIOAEHIIS
ABTOPCKUX NpaB Ha KHHeMarorpadpudyeckue M aHHMa-
IIOHHbIe TIPOU3BeAeHHUs B cdepe TOProsau. BrrasaeHo,
9TO OOABIINAS YACTb HAPYIIEHUI MCKAIOYMTEAbHBIX IIPAB
Ha OOBEKTBI AyAMOBH3YAABHBIX IPOM3BEACHUIT CBSI3aHA
C peaausanueil KOHTpadaKTHOM IPOAYKLUH. Bripeaennr
IPU3HAKK KOHTPAaQaKTHOM IMPOAYKIIMH, HMeIomed OT-
HOIIEHHe K YacCTAM ayAMOBHM3YaAbHBIX IPOU3BEACHMIL.
TTpeaAOsKeHDI CITOCOODBI IPOTUBOAEHCTBHS IIPOAAYKE KOH-
TpagaKTHON IPOAYKIIUH, COAepIKallell IMPU3HAKK KaKO-
ro-AH60 ayAMOBH3YaABHOTO IIPOM3BEACHIS.
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HayuHo-obpasosatensHoro ueHTpa «Kadeapa KOHECKO
MO ABTOPCKOMY MPABY, CMEXHbIM, KyTbTYPHbIM M MHPOP-
MauuorHbim npasam» HAY «Beicluas wkona skoHOMKKM,
LOKTOP IOPUAMHECKMX HAYK

E.B. TbiTiok — tOpUCT NPAKTUKM B OBAACTH MHTENNEKTYANb-
L]

HOM cOBCTBEHHOCTH topranyeckoi dprpmbl Nextons

Annoraups. CospaHne TBOPYECKMX NMPOLRYKTOB C MPUMEHE-
HUEM reHEePATMBHbIX HEMPOHHbIX CETEM U UHbIX TEXHONOT UM
MCKYCCTBEHHOTO MHTENNEKTA BXOAMT B MOBCEAHEBHYIO
NPAKTUKY rpaxaaH. [JaHHOe siBneH1e 3KOHOMePHO Mo-
POAMNO BOMPOCHI 06 OTHOLLEHMM MOMb3OBATENEMN K MPOU3-
BEEHMAM, CO3[IOHHbIM HEMOCPEACTBEHHO MCKYCCTBEHHbIM
MHTENNEKTOM MK C MCMONb30OBAHMEM TEXHOMOIMUM MCKYC-
CTBEHHOTO MHTennekTa. Maccosas apanTauus TBOPYECKMX
MHCTPYMEHTOB, YCMNEHHbIX TEXHONOMUSMU MCKYCCTBEHHOTO

L]
MHTENNEKTA, AKTyanmM3oBasna B OPUANHECKOM COO6LI.I.ECTB€

ANCKYCCHUIO O NPpUPOAE N MEXAHMKE TBOPYECTBA, O NPU-
HAANEeXHOCTU U pacnpeaeneHnn aBTOPCKMX NpaAB U BO3HA -
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TPAXAEHMS 3Q UCMOMNb30BAHME NMPOU3BEAEHNUM, CO3AAHHbIX
C MPMMEHEeHNEM TAKMX CPeacTs.

Llenb HacTosiwel cTaTbu 3aknoyaeTcs B 06HApo-
ANOBAHMM M OHANM3E PE3YSLTATOB ONPOCA 3KCNEePTOB MO
BONPOCY 06 MX OTHOLUEHWM K TBOPYECKUM NPOAYKTAM,
KOTOpbIE MOJIHOCTBIO MSIM YACTMHHO CO3AAHbI UCKYCCTBEH-
HbIM MHTENNeKToM. MeToamka uccnepoBaHus NoCTpoeHa
HQ M3YYEeHUM PEaKLMM PECNIOHAEHTOB HA BOMPOChI, 06
QAKTYQJIbHOCTU KOTOPbIX CUTHANU3MPYET Hay4YHAs IMTepa-
Typd M HOBOCTHAS noeecTka. [1peanoxeHHble BAPUAHTEI
oTBeTOB NpeacTasnstoT coboi Hanbonee penesaHTHbIe
onuyK, oBHAPYXEHHbIE B CEPUM NMPEABAPUTENBHBIX MHTEP-
BblO, MPOBEMIEHHbIX OPraHM3ATOPAMM C MOTEHLUMAbHBIMM
YHQCTHUKAMM FOSIOCOBAHMS.

ABTOPbI HOCTOALLEN CTATLU NPEANArAIOT BHUMAHMIO
HAYYHOTO COOBLIECTBA AHANU3 UTOTOB MPOBEAEHHOTO
LeNeBoro UCCNefoBaHMs, NO3BONMBLIETO OBHAPYXMTL
1 06OBLWMUTL COLMOKYNBTYPHbIE TEHAEHLMM B OTHOLLIEHMM
rPAX/AAH K TBOPYECTBY MCKYCCTBEHHOTO MHTENNEKTA, MbIC-
NEHHO NOCTPOWTbL M CMPOTHO3UPOBATL MX PA3BMTUE.

Kniouesbie cnosa: npaeso MHTeJ'IJ'IEKTYC]J'IbHOIjI CO6CTBEHHOCTM,
npaBo ABTOpPQA, MCKYCCTBeHHbIﬁ MHTENNEKT, KOMMNbIOTEPHOE
TBOPYECTBO, TEOPUA TBOPYECTBA, NPOMN3BEAEHNA NCKYCCTBQ,
NPOu3BOAHbIE NPOM3BEAEHMNS, NONTb3OBATENb NPOU3BEAEHUS,
BO3HArpaxaeHue 3a UCnonb3oBAHUE Npon3BEnEHN
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Abstract. The creation of creative products using generative
neural networks and other artificial intelligence technolo-
gies has become part of the everyday practice of citizens.
This phenomenon naturally raised questions about the
attitude of users towards works created directly or using
artificial intelligence technologies. The massive adaptation
of creative tools, enhanced by artificial intelligence technol-
ogies, has updated the discussion in the legal community
about the nature and mechanics of creativity, the ownership
and distribution of copyrights, and remuneration for the use
of works created using such tools.

The purpose of this article is to publish and analyze the
results of a survey of citizens on the question of their atfitude
towards creative products that are fully or partially created
by artificial intelligence. The research methodology is based
on studying respondents’ reactions to questions whose
relevance is indicated by scientific literature and the news
agenda. The suggested answers represent the most relevant
options found in a series of preliminary interviews conduct-
ed by organizers with potential voters.

The result of this article was the author’s analysis of the
results of the targeted research, which made it possible to
detect and generalize sociocultural trends in the attitude of
citizens to the creativity of artificial intelligence, mentally
construct, and predict their development.
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CAoxKHbBIe IIPOOAEMBI BCETAQ UMEIOT IIPOCTHIE,
AETKHE AAST TIOHMMAHHNS HETIPABUADHbBIE PEIIEHHS.
Mapceav I'poccman

BBEOEHWME

McKyccTBeHHBIH HHTEAACKT U €T0 IPUMeHEeHHe B Pa3ANY-
HBIX 00AACTAX — 3TO, 6CCIIOPHO, OAHA M3 CAMBIX aKTY-
+ AABHBIX TeM B MUHPOPMAIMOHHOM IOAE HA CETOAHSIIHUM
Aesb. Ilpu aToM KpeaTuBHas cdepa oTpearnposasa Ha
BOSHHKHOBEHHe MCKycCTBeHHOro wunTeasekra (M),
BO3MOXKHO, HAUOOA€e TyBCTBUTEABHBIM 0OPA30OM: CAOXK-
HO Ha3BaTh KAKYIO-TO APYI'YIO 00AACTb, TA€ IIPUMEHeHe
WU Be13bIBaA0 651 60ABIIE cIOpOB. Beab ecan B obaacTu
MEAUILIUHDI, TEXHUKH, AUCTAHIIMOHHOM OKa3aHMHU YCAYT
HACeAeHHIO, 6AHKOBCKOM AeAe U AQKe B IOPUAMYECKOM
oTpacAu orpaHmdyeHHoe npumeHenue M u madpopma-
uronHbIX TexHororuit (UT) B 1jeAOM y>ke IIPHBBIYHO, TO
TBOpYecKas cdpepa, B YACTHOCTH HCKYCCTBO, TPAAHIIHOH-
HO CYHTAAACD [IPAKTHIECKU <IIOCAEAHUM OIIAOTOM> aH-
TpononesTpusMa. Ho xoraa coBceM HepAaBHO MOSBHAUCD
HOBble BepcHH cepBUcOB Ha 6ase GPT-pewmennit’, sxeaa-
HHE «COTBOPHUTb>» TEKCT MAH H300pasKeHHe C IOMOIIBIO
WU crano maccoBbiM. CoBpeMeHHBIE pe3yAbTaThl pado-
. TBI 9THX CHCTeM BIIeYaTASIOT. C yueTOM MepCreKTHB MX
Pa3BUTHSA MOXHO IIPEATIOAOKHTD, YTO B cdepe TBOpUe-
CTBa YeAOBEYeCTBO OKUAAIOT KaPAUHAAbHbIE H3MEHEHMS.
HecomHeHHO, TEXHOAOTMH OIEPEXAIOT TOTOBHOCTD
o0IecTBa K AOCTIDKEHIIO KOHCEHCYCa B TOM, KaK OTHOCHTD-
* c4 K McroAb3oBanuio MM B kpeaTUBHBIX MHAYCTPHAX U KaK
AOAKHBI OBITH CKOPPEKTHPOBAHBI [IOA 9TO HOBOBBEACHIIE
AOKTpPHHA ITpaBa HHTEAAEKTyaAbHOM cobersentoctr (MIC)

U COOTBETCTBYIONIee IIPeAMETHOE 3aKOHOAATEABCTBO.
OuesupHo, yTo npuMmenenre MM B kpeatusHoM cde-
* pe — 9TO BOIIPOC He OTAAACHHOTO OYAYILIErO, 2 AAHHOCTb
CETOAHSIITHETO AHS, K OCTPOTA AMCKYCCHH O TOM, KaK Je-

! GPT (Generative Pre-trained Transformer) — mopens mawmn-
HOro 0byyeHus, KoTopas cNOCcobHA reHepPUPOBATL TEKCTHI 1
e U306paxeHms.
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AOBEYECTBO MOXET U AOAKHO HCIOAb30BaTh M, 6y,A,eT
Hapacrarh. Hampumep, B 2023 r. B ToaauByae mpomiaa
BOAHA 320aCTOBOK IIPEACTABUTEAEH TBOPUECKUX Tpodec-
CHil B KMHeMaTorpade, OAHO U3 TpeOOBaHMI — orpa-
HUYUTh Hcrnoab3oBanue VI npu cospanum QpuabmoB
u cepuaaos. B To >xe Bpems xommanus Netflix pasmectu-
Aa BakaHCHIO MeHepxepa o M ¢ sapaboTHO maaToit
900 ThIC. AOAAAPOB B TOA [1] O4eBUAHO, YTO MHOTHE BO-
IIPOCHI, CBsi3aHHbIe ¢ mpuMeHeHneM K, Tpebyror perme-
HuS B OAIDKaiIIee BpeMs.

Kax ropuctsl, cenmasusupytomuecs B cpepax MC
u 1T, aBTOpBI HE MOTYT He OTMETUTb PACTYILee YHUCAO
3aIIPOCOB OT KAMEHTOB, CBSI3aHHBIX C IPAaBOBBIMH IIOCACA-
crBusmu BHeapenus VM. Ecau eme HepaBHO opo6HbIE
3aIpOCHI OBIAN CKOpee 9K30THUKON AUDOO IIPeAMETOM Te-
OpeTHKO-TIPABOBbIX HCCAeAOBaHMil (cM., Hanpumep, [2]),
TO B TIOCA€AHEe BpeMsi HaOAIOAQeTCsI PacTYIHil HHTepeC
KOMITAHUIT K KOHCYABTALIVSIM B 00AACTH IIPUMEHEHHST 9THX
TexHOAOrHIL. Boaee Toro, texuoaoruu LegalTech, pas-
BHBAIOIIECS B IIEPBYIO OYepeAb 32 pyOexxoM, HO Temephb
u B Poccuu [3], cBsizannbie ¢ npumenenuem MU u cospa-
HHEM HAM I1epepaboTKON OOBEKTOB HHTEAAEKTYAAbHOM
COOCTBEHHOCTH, CTABSIT HEIIOCPEACTBEHHO IlepeA aBTOpa-
MU CTaTbH BOIIPOCHI O TOM, KAKOBa IOPHAUYECKAsI IIPHPO-
Aa mepepaboTanHHbIx U creHepuposanusix 111 rekcros.

OTMeTHM, YTO OTCYTCTBHE CIEIJHAABHOTO PeTyAH-
poBaHms ucroAb3oBanus TexHosoruit IM B psape coep
U UMEIONIASCS B CBA3HM C 9TUM IIPABOBAS HEOIIPEACACH-
HOCTb 3aCTaBASIIOT MHOTHEe KOMIIAHHM C HACTOPOXKEHHO-
CTBIO OTHOCHUTBCS K MHBECTHIIMSIM B HOBbIe TeXHOAOTHH,
9TO B KOHEYHOM CUeTe TOPMO3HUT IIpOrpecc.

METOOMKA

Kageppa IOHECKO no aBTOpcKOMY IIpaBy, CMeXXHBIM,
KYABTYPHBIM U MHGOpPMAIMOHHBIM IpaBaM Haronaas-
HOTO HCCAGAOBATEAbCKOTO YHHBepCHTeTa <«Bpicmmas
IIKOAQ 9KOHOMHKH>» U IOpuAMYeckas ¢upma Nextons
pelluAM BHECTHU CBOM BKAAA B AAAbHeTiIIee Pa3BUTHE AKC-
KYCCHH O TOM, KaK AOAXKHBI COOTHOCUTBHCS B IIPaBOBOM
noae MMM u VIC, AAs wero mpoBeAM MPHUKAAAHOE COLHO-
AOTHYECKOe MCCAeAOBAHMe. BhIAM cOOpaHBI 9KCIIEPTHBIE
MHEHHSI O peILIeHHH aKTYaABHBIX IPABOBBIX IIPOOAEM
B paHHOI cpepe. Ompoc 6b1a mpoBeaeH BecHOi 2023 T. Ha
6ase III MexayHapOAHOI HAyYHO-IIPAKTHYECKOI KOHpe-
pennun «<ABTOP/AUTHOR — 2023»2.
IIpeabipymee mcCcAGAOBAHHE ABTOPHI OCYIECTBUAH
B Havaae 2021 r. B paMKax A€ATEABHOCTH MEXAYHAPOA-

2 Onpoc no Teme «MIcKyCCTBEHHBIM UHTENNEKT M MHTENNEKTY-
anbHas coBCTBEHHOCTL» BOCTyNeH no cceinke: hitps://www.hse.
ru/unesco/news/818386140.html2ysclid=lIglftgu44214117465
(nata obpaenus: 18.08.2023).

Ho ropupmdeckort upmbpr Dentons. Toraa pecrionaes-
Tl — IPEACTABUTEAH KPYIHOIO OM3Heca U3 PasHbIX
crpan — He Bkatounan MC B cocraB Hamboaee akry-
AABHBIX BOIIPOCOB IIpaBoBoro peryauposanusa M, kypa
BOIIAU TPU OCHOBHBIX HAIPABACHUSA: KOHQPHAEHITHAAD-
HOCTb (61% onpomeHme) , 3AIIHTA [IPaB IOTpeOuTeAeH
(52%), yroaosHas otBercTBenHOCTD (46%) [4].
Br161past B paMKax HOBOI'O HCCAEAOBAHMS MECTO AASL
IIPOBEACHHS OIIPOCA, ABTOPBI BBIABUHYAM THUIIOTE3Y, YTO
ero OpraHM3aIMd Ha IIAOIIAAKE OAHOTO M3 KAIOYEBBIX
MepomnpusThii 1o npobaemarnke VIC mossoaut obecrie-
YUTh AOCTATOYHYIO PENPe3eHTaTHBHOCTD BBIOOPKH. JTH
pacyeTsl ONpPaBAAAUCH — B OIpPOCe NPUHIAU y4YacTHe
[PaKTUKYIOL[¥e FOPUCTBI, IIPEACTABUTEAN OH3Heca (B TOM
YHCA€ KPeaTHUBHOM C(l)epbl) , TOCYAQPCTBEHHbBIE (MYHHHH-
TaAbHbIE) CAY>KaIITHe, IPEIIOAABATEAH U CTYACHTBI.
Bompocer 6biAM paspeAeHBI Ha HECKOABKO YacTei.
OaHa 4yacTh OblAa HAmpaBA€HA Ha BBIIBAEHHE 00L[ero
oTHOIIeHus pecrioHAeHToB k M u onpeaesenue poay,
KOTOPYI0 MrpaeT MAU MoxeT urpatb MM B xpearus-
HOI cepe. Apyrast 4acTb OblAd IIOCBSIIjEHA PeLICHUIO
[PAKTHYECKUX IIPOOAEM, CBSI3aHHBIX C PacIpeAeAeHHEM
[PHUOBIAK 1 BO3HUKHOBEHHEM IIpaB. B ocHOBY Takux Bo-
IIPOCOB ACTAY peaAbHbIe XKH3HEHHbIE CUTYaIlHH, BOSHUKA-
IOIIKE B CBSI3U C MCITIOAb30BaHMeM TexHoAoruit M.

PE3YJIbTATbI: KOJTMHYECTBEHHOE
PACMPEOENTEHME M AHAJTM3 OTBETOB
YHACTHNKOB OTlMPOCA

BHavyaAe Iepep pecIOHAEHTaMU OBIAM ITOCTaBAEHBI BO-
IPOCBHI, KOTOPBIE AOAKHBI OBIAU OIIPeAeAuTb OOIee
OTHOIIEHUe K UCIOAb30BaHMIO TexHoaoruit I B kpe-
aTHUBHOM MHAYCTPUM. B OCHOBHOM 3KCIEPTbI IPOSBUAU
AOSIABHOCTD K HMcrioab3oBanuio M mpu cospannu Guab-
MOB M OTBETHAH, 9TO TOTOBbI CMOTPeTb QUAbM, CO3AAH-
upiit U (amarpamma 1). ITpu atom caeayeT o6patuth
BHHMMaHMe Ha MOTHBAILJHIO NHTEPeca, KOTOPasi MpeAoIIpe-
AeAeHa He KaueCTBOM QHAbMA, a BO3MOKHOCTAMU 1M,

Ha Bompoc 1: «ByaeTe au Bbl cMOTpeTh PpuAbM, CO3-
AQHHBIHM HCKYCCTBEHHBIM HHTEAAEKTOM? > PEeCIIOHACHTaM
OBIAO TIPEAAOXKEHO AATh CAEAYIOIINe BAPHAHTBI OTBETOB:
a) A3, MHTEPECHO MOCMOTPETD, Ha YTO CIIOCOGEH HCKYC-
CTBEHHbIIl HHTEAAEKT; 6) A2, HO €CAU ero TOKaXyT bec-
TIAQTHO; B) HET, A yBEPEeH, 4TO XOpolIee KHHO MOXET GbITh
CO3AQHO TOABKO YEAOBEKOM.

Koraa aBTOpHI HACTOSAIIEr0 MCCAGAOBAHMSA ITPEAAO-
JKUAU PECIIOHAEHTAM PACCMOTPETb OOPATHYIO CHTYALIHIO
(oHHM yxe mOCMOTpeAr GUADM, He 3HASL O TOM, UTO OH 6bIA
co3pad U, u oH um l'[OHpaBI/IACH) ) Pe3yABTaThI OIIpoca
IIOKA3aAH, YTO AASI OOABIIMHCTBA AQHHBIN GaKT He OyAeT
HMeTDb OTPeAeASIONero 3Ha4YeHus IIPH OljeHKe KauecTBa
duabma (Amarpamma 2).
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2%

16%

M Aa, MHTEPEeCHO II0CMOTPETh, Ha YTO CIIOCObeH
UCKYCCTBEHHBIN HHTEAASKT

[l Aa, HO ecAU MHe ero IOKaXKyT 6eCIAaTHO

[0 Her, st yBepeH, 4TO XOpolliee KUHO MOXKET ObITb CO3AQHO
TOABKO YEAOBEKOM

O Apyroe

Ovarpamma 1. Pacnpepnenenune oteetos Ha Bonpoc 1

29, 4% 2%

37%

55%

W Jla

W Her

[l Bo3MOXHO

O Her, ec/tn KuHO X0poliiee, MHE HEBAKHO, KaK OHO ObIIO CeTTaHO

O Jpyroe

OAuarpamma 2. PacnpepeneHune oTBeToB Ha Bonpoc 2

Bompoc 2 6514 chopmyarpoBan Tak: «Ecau Bam 1o-
HpPaBUTCSA GHABM, HO ITOCAE €T0 IIPOCMOTPA BB Y3HAeTe,
YTO OH IIEAMKOM CO3AAQH HMCKYCCTBEHHDBIM MHTEAAEKTOM,
3TO IIOBAMSET Ha €ro OueHKy?». MHdopmanTam Obian
TIPEAAOXKEHBI CACAYIOIMe BAapUAHTBI OTBETOB: a) Ad;
6) HeT; B) BO3MOXKHO; I') HEeT, ECAU KMHO XOpoliee, MHe
HEBaXKHO, KaK OHO BBIAO CAEAAHO; A) APYTOe.

IIpu 5TOM ABe TPeTH OIPONIEHHBIX IKCIIEPTOB CUH-
taroT, yTo MM TBOpYecTBOM 3aHMMAThCS He MOxeT. ITo-
AOBMHA M3 HHX YTOYHSIOT, YTO AAHHBIN OTBET Kacaercs
HMMEHHO HBIHeNTHero dTalla pasBUTHs TexHoaoruii WM.
To ecTb B IpUHIIUITE OHU He HCKAIOYAIOT, 4TO B OyAyIieM
WU mosxer mprobpecTu CIocoOHOCTb K 3aHATUIO TBOP-
9eCTBOM. AMIIb TPEeTh PECIIOHACHTOB MPUAEPKHBAIOTCS
IIPOTHBOIIOAOXKHOTO MHeHHs (AMarpamma 3).

Bompoc 3 chOpMyAHpOBAH CAEAYIOLIM OOpasoM:
«CrocobeH AM HCKYCCTBEHHBIH HHTEAAEKT, [0 BalleMy

MPABO MCKYCCTBEHHOTO MHTEJNNEKTA

COBCTBEHHOCTU Tom 47 #4 2023

MHEHHIO, 3aHIMATbCsl TBOPYECTBOM? >>. Y4aCTHHKAM OIPO-
ca GBIAM TIPEAAOKEHBI BAPUAHTBI OTBETOB: a) A2; 6) Her;
B) BO3MOXHO, B 6yay1IleM, HO He ceftdac; I') Apyroe.

2%

35%

32%

H Aa
E Her
O Bo3MOKHO, B GyAyIieM, HO He ceiyac

O Apyroe

Ouarpamma 3. Pacnpegenenne oteetos Ha Bonpoc 3

3Aech HEOOXOAUMO OTMETHTD, YTO II0A TBOPYECTBOM
OOBIMHO MOHHUMAIOT CO3AQHHE YEro-TO HOBOIO, paHee He
CYIIIeCTBOBABLIETO, HAalpHMep, OPUTUHAABHOTO IIPOU3Be-
AEHHUS UCKYCCTBA UAU YHHUKAABHOTO TEXHMYECKOTO perle-
His. COTAACHO MAGAAMCTHYECKOH TPAKTOBKE TBOPUECTBA,
€r0 CEepALIeBMHON BBICTYIIaeT BHyTPEHHee O3apeHHe —
MHCAlT — KaK COCTOsIHHE, B KOTOPOM U COBEPIUIAeTCs aKT
CO3AAHUS YHUKAABHOTO TBOPYECKOTO IpoayKTa. Onucas-
Hasl AMHaMUKa IIPUCYIIA OAYIIEBAEHHbBIM CyIeCTBaM U He
MOXXET PeaAU30BaTbCA B MCIOAHMTEABHOM YCTPOMCTBE.
IIpoayrpoBanue cuCTeMaMH HCKYCCTBEHHOTO HHTEA-
AEKTa MHOTAQ OYeHb AQKe BIIEYATASIOMUX XYAOXKECTBEH-
HBIX apTe(aKTOB SABASETCA CACACTBHEM HCIIOAHEHHS Ae-
TepPMUHHUPOBAaHHbIX AATOPUTMHYECKHUX ITPOLIECCOB, TAKUX
KaK IOKCK, CPaBHeHUe, BBIOOP BAPUAHTOB, AHAAM3, CHH-
Te3, GAAAHCHPOBKA BECOB 9AEMEHTOB, BOIIEAIINX B (u-
HAABHYIO COODKY, IPUMeHEeHHe METOAUK KOHCTPYHUpO-
BaHMS, AMHTBUCTHYECKUX MoaeAer u Ap. MHcallT B aToM
[poLjecce OTCYTCTBYET, IOCKOABKY He MOXKeT OBITD 3aIIpo-
IPaMMUPOBAH BCAGACTBHE HAy4YHOHN HeOIIpeACA€HHOCTH
AQHHOTO SIBAGHISI; CA€AOBATEABHO, PE3YABTATH PabOTHI
reHepaTUBHbIX MHCTPYMEHTOB, COTAACHO HAEGAAUCTHYE-
CKOM KOHIIeTIIMY TBOPYECTBa, He MOT'YT CYUTATHCS TBOP-
yecKUMHU. B cooTBeTCTBHM C pOPMAABHOM AOTHKOH, €CAH
reHepaTuBHble MCKYyCCTBEHHbIe HeHpPOHHbIE CeTH BAPYT
HAYHYT [POSIBASITH TO, YTO MOXKET ObITH KBAAHUPHUIIUPO-
BaHO KAaK MHCANT, TO AQHHBIA QaKT MPHAETCS INPU3HATh
obpeTeHnEeM UM CIIOCOOHOCTEH K TBOPYECTBY 1 KOHCTa-
TUpoBaTh poxkaeHue MM o saHHOMY KpuTepuIo.

Apyras KOHILjemus TBOPYeCTBA He IIOAAraeTcs Ha
00XXeCTBEHHYIO MCKPY MHCAHTa U ONEPHPYeT CTPOTHMHU
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HAy4YHBIMU 3aKOHOMEPHOCTAMH. AAQHHBIN MOAXOA TIpeA-
[I0AAraeT, YTO TBOPYECTBO PEAAU3YETCS depe3 MHOXe-
CTBO HTepaluii, P06, OMMOOK U IOIBITOK, HOABIIOE
KOAUYECTBO KOTOPBIX MOXXET IPHBOAUTD K BOSHHKHOBe-
HUIO HOBOTO KAaueCTBA — YHHKAABHBIX IPOH3BEACHHI],
BBIIIOAHEHHDBIX B OPUI'MHAABHBIX CTHAE€ U TEXHHKE. 3Ty
KOHIJETIIIMIO MOXKHO OIIMCATh KaK IIepepacTaHie MHOXe-
CTBa MOBTOPEHHI — CEAHCOB PENPOAYIIUPOBAHUS H3-
BECTHOTO MAaTePHaAd, B IIPOAYLIMPOBAHIE — POXACHHE
OPHTHHAABHOTO IIPOM3BEACHISL.

MBICACHHBIN IIAT BIIEPeA IO3BOASIET AATb CAEAY-
Iollflee aBTOPCKOE OIpeAeAeHHe TBOPUECTBA: 1MBOpHe-
CIMBO — MO0 UHMEAAEKIMYAALHAS 0eSMEeALHOC HeAOBe-
Ka, npuso0sas K pearusayuu mpex 3aKoHos ouarexmuru
8 OMHOWEH U UCXOOHOTI KPeamusHoTi Udeu U ee COCIABASIO-
wux. KoAndecTBo ycramit TBOpIja IEPEXOAUT B KaUeCTBO
IIPOHM3BEACHMS], EAUHCTBO GOPMBI 0OBEKTa AOCTHIAeTCsI
B O0pbOe COCTAaBUBILINX €r0 9AeMEHTOB, POXXAEHIEe HOBO-
IO MPOUBBEACHHS CTAHOBHUTCS aKTOM OTPHULIAHHS IPeA-
MECTBYIOIHNX TBOpeHHﬁ, HOCAy}KI/IBH.H/IX HNCTOYHHUKOM
BAOXHOBEHHSI, COACP>KAHNS, HAYYHBIX, TEXHUYECKUX U Xy-
AOXKECTBEHHBIX TOAXOAOB [ S ]. EcAu B 9701 KOHCTpyKIUK
JeAOBEeKA-TBOPIIA 3aMEHHUTb YCAOBHBIM KOMIIBIOTEPOM, TO
3aKOHOMEPHOCTD OCTAHETCSI paboUelt, UTO U IIPOUCXOAUT
CeTOAHS Ha IIpHMepe HeHPOHHBIX CeTell, 0Oy IeHHBIX re-
HepUPOBaTh Pa3HOOOPA3HBIN KOHTeHT. Takoll B3rAsA Ha
TBOPYECTBO, C Hallleil TOYKHU 3PEHMs, BIIOAHE AOITYCKaeT
3aIpOrpaMMHUPOBAHHbIN  BHIYHCAUTEABHO-UTEPATUBHDIF
KpeaTUB KOMIIBIOTePA yyKe CETOAHS Ha yPOBHe Y3KOIO HC-
KYCCTBEHHOTO HHTEAAEKTA.

ITpu 5TOM B IpodecCHOHAABHOM COObIIeCcTBe Ha HBI-
HeI[HeM 3Talle AOMUHUPYeT IIOAXOA, COTAACHO KOTOPOMY
W1 B TBOPYECKO AESITEABHOCTH MOYXET ITOKA BBICTYIIATD
TOABKO KaK HHCTPYMEHT, 4 He KaK IIOAHOIeHHbIN CyObeKT
MHTEAAEKTYaAbHOR AESTEABHOCTH (XOTS KaXKADLi1 TPeTHil
PECIIOHAEHT He HMCKAIOYaeT TAaKOH BO3MOXHOCTH B Oy-
Aymem). Ha mpakTuxe 9TO O3HaYaeT, YTO SKCHEPTHI He
KAYT B 6ArKanmen MepCrIeKTHUBe NPUHITUMITHAADHbIX H3-
MeHeHHIl B aHTPOIOIeHTPHCTCKOM moaxope BepHcxkoit
xonsennuu 1 'K PO x Bompocy 06 aBropcrse. Coraac-
HO 9TOMY IIOAXOAY, ABTOPOM Pe3yAbTaTa HHTEAAEKTYaAb-
HOI1 A€SITEABHOCTH IIPU3HAETCS TPAXKAAHIH, TBOPIECKIM
TPYAOM KOTOPOTO CO3AH TaKoii pesyasrar (4. 1 cr. 1228
T'K PO).

OueBnpHO, uT0 Bompoc o crnocobxoctu MU 3anu-
MaTbCsl TBOPUECKOM AeSTEABHOCTDIO BBIXOAUT AQAEKO 32
IIpeAEAbl AOKTPHHbBI HHTEAAEKTYAABHOM COOCTBEHHOCTH
U CTaBUT GHAOCO(CKIUE BOIPOCHI O CYLIHOCTH Y€AOBEKA,
€r0 POAH B )KMBOH U HEXXHBOH IIPUPOAE, O XapaKTepe ero
KOTHUTHBHBIX CIIOCOOHOCTeN U T.A. EcTecTBeHHO, OTKA3
OT aTPOIOLIEHTPHU3MA B BOIPOCE O NPUPOAE TTO3HAHMUS
M MOTEHIIMAABHO BO3MOXKHBIX CyObeKTaX KOTHHTHUBHOIM
AESITEABHOCTU IIPEACTABASIETCSl KpaiiHe OOAe3HeHHBIM

AAS COBpeMeHHOTO 4eaoBeKa. OAHAKO NIPOSICHUTDH ero
KpaiiHe HEOOXOAMMO AASI PeLIeHHs] BOIPOCA O AAABHETI-
meit poan 1M B passuTun yeAoBedecKoi LIUBUAM3AIIHMH.
B naoxom crieHapuM HeAb3s HCKAIOYATb, YTO Macco-
Boe MmoBceMecTHOe ucmoab3oBanue MM u cospamHbIe
B 9TOM CBS3U IIOBEAEHYECKHUEe TIPHBBIYKH IIPUBEAYT K Pe3-
KOMY COKpAIJeHHI0O TBOPYECKHX CIOCOOHOCTEH YeAo-
BeKa M CHIDKEHHIO KPeaTUBHOCTU YEAOBEYECKOTO BHAQ.
Aaxe ecAu 3TH OXUAAHMA KaXKYTCS MAAOBEPOSTHBIMHU
HEBO3MOXXHO OTPHUIIAThb TOTO
¢axTa, uTo Mmopa Ha MM u, o cyTu, Havapmascs B Mupe
MaccoBasl IPOIATaHA2 YAOOCTBA M IIPUBAEKATEABHOCTH

H <AAAQpMHUCTCKUMH >,

HOBBIX TEXHOAOTHI CO3AQIOT YCAOBHSI AASL HACTYIIACHIS
HeOAATOIPUATHBIX IIOCACACTBUIL B psice cdep deaoBede-
cKoit pesiteapHOCTH. Hampumep, ecan B cdepe obpaso-
BaHMS HABSI3aTh UCIIOAb30OBaHHe TexHoAoruit MM u cae-
AQTb UX <HOPMOF> AASI IOAPACTAIOIETO TOKOAEHHSI, TO
MOAOAEXKb AOBOABHO OBICTPO I103a0yAeT HAU BOOOIe He
y3HaeT 0 COOCTBEHHbIX TBOPYECKIX BO3MOXKHOCTSIX.

B oTOI1 CBA3M aBTOPBI IIPEAAArAIOT 3aAYMATHCS HAA
dopMHpOBaHHEM HOBOTO IIOKOAGHHMSI IIPaB YEAOBEKA,
KOTOpbIe HEMOCPEACTBEHHO CBSI3aHBI C Pa3BUTHEM TeX-
Hoaoruit MIM 1 ocTpo HYKAQIOTCSL B MEXKAYHAPOAHOM
[PHU3HAHUML.

Bo-mepBbIX, HEOOXOAUMO 3aIUTHTh YEAOBEKA OT
OIIACHOCTH POOOTU3AINY, KOTAQ IIOCTYIATEABHASI AATO-
PUTMH3AIMS MIPOU3BOACTBEHHBIX IPOIIECCOB B CAMbIX
PasHBIX cdepax, BKAIOYAS, HAIPUMEP, MEAUIIUHY, CPeA-
Hee U BbICIIee 0Opa3oBaHMe, KYABTYPYy U HayKy, IPHBO-
AUT K IIOAMEHe PEaABHOTO TBOPYECTBA BBITOAHEHMEM
CTAaHAAPTHBIX MPOTOKOAOB C IIOCAEAYIOIIEN CTPOroOHn
U ACTAABHO PErAAMEHTHPOBAHHOM OTYETHOCTHIO. 3a
9THM IPOCMATPHBAETCS CTPEMACHME IIMpe HCIIOAb30-
Barb TexHoAaornu VI B mop06HBIX cpepax, 4TOOBI B MaK-
CHMAABHOM CTeIleHH COKPATHTb IIPHUMeHeHHe JeAoBede-
CKOTO TPYAQ, KOTOPBII Xy>Ke IIOAAAETCSI HOPMHUPOBAHHIO
U «0ocMeunBaHMio». Ho pesyabraToM mopo6HOro passu-
THS COOBITUI MOXET CTaTh, C OAHOM CTOPOHBIL, pobOoTH3a-
LM YEAOBEKA, a C APYTO — IOAMEHA TBOPYECTBA UMH-
TaljHell TBOPYECTBA, BpaueBaHUs — 3APABOOXPAHEHMEM,
HayK{ — HayKOMeTpPHUeH, KYAbTYPbl — CTaTHCTHKOH I10-
CAAOUHBIX MECT B T€ATPaX U 1€AOBEKO-IIOCEIeH I B My-
3esix. ABTOPBI YOEXKAEHDI, YTO <TOABKO Yepe3 COBMeCT-
Hble (yHAAMEHTAABHbIE HCCAEAOBAHHS MOXKHO OyAer
BBIATH HA FOPUAMYECKHU OIIEPAL[IOHAABHbIE OIPEACACHHUS
OCHOBHBIX ITOHATHI B Cpepe CO3AAHMS 1 HCIIOAB30BAHHUS
HCKYCCTBEHHOTO HHTEAAEKTA, HANTH YeTKHe KPUTepHU
orrpanndenus ‘cuabHoro Al” or “caaboro AI”. Toabko
TaK MOXXHO OYA€T BBIATH HA IPOOAEMY aATOPHTMH3ALIII
HHTEAAEKTYAABHON AESTEAbHOCTH, Hu3berast pobomu3a-
YU 1eA08eHeCcK020 MBopHeckozo npoyecca> [6].

Bo-BTOpBIX, HY>KHO apaHTHPOBATh KAXKAOMY IPABO
He TOABKO Ha KCIIOAb30BaHHE HH()OPMAIHOHHBIX TeX-
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HOAOTHI, HO M Ha OTKa3 OT MX HCIIOAb30BaHUs. Takou
OTKa3 MOXXeT OBITh MOTHBHPOBAH CaMbIMH PasHBIMU
IPHYUHAME — OT IMPPOBOI HEIPAMOTHOCTU AO Bepbl
B I'PEXOBHOCTD TIOAOOHBIX TeXHOAOTHIL. B pamkax mpasa
Ha OTKA3 OT HCIIOAb30BAHNU LIPPOBBIX TEXHOAOT I <I0-
CyAapcTBO 6yaeT 0653aHO MPeAOCTaBHTb (MAM TOTpe-
00BaTb IPEAOCTABUTH OT XO3SFCTBYIOLIUX CYOBEKTOB,
OCYIJECTBASIIOIIUX MX KOMMEpUeCKOe HCIOAb30BaHHUE)
PABHOCHABHYIO aAbT@PHATUBY MCIIOAb30BAHMIO TEXHUYE-
CKHX CPeACTB B cdpepax, KOTOpble HAUOOABIINM 06pazoM
3aTpParuBaloT IpaBa 1 CBOOOABI CyObeKTa». AaHHOE HO-
BOE€ IIPaBO, A TAKOKe IIPABO HA OTKA3 OT YYACTHSI B OTAEAD-
HBIX ITUPPOBBIX OTHOUICHHSIX AOAKHBI CTaTh OAHUMH U3
OCHOBHBIX B 3aKOHOAATeAbCTBe [7].

B-TpeTbux, aBTOPBI yOeXAEHBI B CAMOL|EHHOCTH
IIpaBa YeAOBeKa Ha KOMMYHHMKAITMIO C YEAOBEKOM, a He
¢ M. Bo Bcex cAyyasx, KOrAa 4eAOBEKy IIPeAAATaeTCs
kommyHunuposath ¢ MW (HampuMep, ¢ TOAOCOBbIME
ITOMOIJHUKAMH B aBUAKOMITAHHSAX, CTPAXOBbIX KOMITAHH-
X, 6aHKAX, TOCYAAPCTBEHHBIX YIPEXKACHUSX H T.A.), EMY
AOMKHA OBITh IIPEAOCTABACHA BO3MOXKHOCTDb IMOAYYUTD
YCAYTY HAH OOBSICHUTHCSI UMEHHO C YeAOBEKOM. ABTOPDI
Ha COOCTBEHHOM IIpUMepe HEOAHOKPATHO YOeXAAAUCH
B TOM, 4TO, HAaIIpHIMep, C pellleHHeM CTAHAAPTHBIX 33Aa4
WU cnpasasiercs 4eTko u 6p1cTpo. OAHAKO, €CAM CHTY-
alysl HECTAaHAAPTHA WAU o6paTanm71c;1 3a YCAYIoOM ye-
AOBEK NOHMMAeT AUOO MHTEPIpeTHPYeT ee He TaK, KaK
sanporpammupoBaso B MM, To 3namenuTsiit TecT Thio-
purra [8] OxaspBaeTCS MPOBAAEHHDIM, a IIOTPeGHOCTD
JeAOBeKa — HeYAOBAeTBOpeHHOH. K cokaseHmio, Kak
ITOKAa3bIBaeT NMPAKTHKa, 3aMeHa M yearoBekoM TOXe He
BCETAQ AQ€T ITOAOXKHUTEABHBIN PE3YABTAT, HO BCE-TaKH Be-
POSITHOCTD TOTO, YTO AIOAM CMOTYT AydIlle OOBSICHUTHCS
MEKAY cO00It U MOHATb APYT APYTd, 3HAYUTEABHO BBILIe,
4yeM B CAy4yae KOMMYHHUKAIIMH yeAoBeka ¢ M.

B-ueTBepThIX, HeAb3sl He YYHTHIBATh TOT (KT, UTO
Pa3BUTHE COIMAABHBIX CeTel M HMHBIX IUQPPOBBIX IAAT-
$OpM PpasAMYHON OpPraHM3AIIMOHHO-TEXHOAOTHIECKOMH
IPHPOADBI B OTPOMHO CTeNeHH OIHMPAETCS Ha HCIIOAB3O-
Banue VIM. B pesyabrare Ha Hammx raazax opMHUpYeTCcs
U Pa3BHBAETCS HOBAS CUCTEMA COLJHAABHBIX PEI'yASTOPOB,
B KOTOpPOI IleHTpaAbHas poab npuHapsexxut M. Cama
JKe 9Ta CHCTeMa B CBOeM IeHe3HCe He MMeeT HU ofle-
CTBEHHOTO AOTOBOpA, HH TOCYAAPCTBEHHOH BOAH, HHU
MEXAYHApOAHOTO KOHCEHCYCa.

C o0aHOH CTOPOHBI, pedb HAET O IPOrPaAMMHOM
KOA€, KOTODBIA YIIPaBAsSeT NOBEACHHEM IIOAb3OBaTeAel
B KHOEpIIPOCTPAHCTBe, He OOHApyKuBas ceOs BOBHe
B NIOHATHBIX HECIIELIHAANCTY CAOBAX MAM CUMBOAAX [9].
KakumMy HpaBCTBEHHBIMU M IIPaBOBBIMU INPHHIMIIAMU
PYKOBOACTBYIOTCSI IIPOrPaMMHUCTHI, 00ydast MM, mbr He
3HaeM. OcTaeTcs TOABKO HAAEATBCS, YTO, CO3AABAS IIPO-
rpammHoe obecreyerue VM, onn He 3a0yAyT HpaBCTBEH-

MPABO MCKYCCTBEHHOTO MHTEJIJTEKTA

Hble 3aKOHBI POOOTOTEXHUKH, CPOPMYAHPOBAHHbIE ellje
A. AsumoBbiM. JTO ke KacaeTcsl 3aKOHOB IOPUAUYECKUX,
TO Ha3peAd HEOOXOAMMOCTb IPABOBBIMH CPEACTBAMHU
YPeryAupOBaTh AeATEAbHOCTDb IO CO3AAHHIO ITPOrpaMM-
HOro obecredeHns AAg TexHoaoruit .

C apyroit cTOpoHBI, I$POBbIE IAATGOPMEI, KO-
HOMMYECKHE Pecypchl KOTOPBIX OTAMYAIOTCS AHUBEPCH-
UIMPOBAaHHOCTBIO (OT PEKAAMHBIX MAATEKel A0 CO6-
CTBEHHBIX KPHIITOBAAIOT) M MOT'YT IPEBbIIIATH GIOAXKETBI
OTAEABHBIX TOCYAAPCTB, < KUBYT U Pa3BHBAIOTCS IIO CBOUM
COOCTBEHHBIM IIPaBHAAM, KOTOPBIE BIIOAHE MOTYT COOT-
BETCTBOBaTh OPAANHOBOMY 3aKOHOAATEABCTBY OAHUX
TOCYAQPCTB M Pe3KO IIPOTUBOPEeYNTh — ApyrHx> [10].
Boaee TOro, MOHUTOPUHI COOAIOAGHHIS OTHX IIPAaBHA
ocymecrasercs ¢ moMompio M, KoTopblit BbIIOAHSET
$YHKIIMU HApA30Pa, KOHTPOAS, MPAaBOCYAMS M HCIIOAHE-
HHS. BOoT moueMy aBTOpBI IIOAATalOT Ba)KHBIM 3aKPENUTh
IIPaBO YeAOBeKa He MOABEpTaThcs CyAy M (MAM) PUHYX-
AeHmio co croponsr M.

B pamxax mpoBeAeHHOro OIIpoca aBTOPOB HHTEPECO-
BaA BOIIPOC 00 OTHOIIEHUH PECIIOHAEHTOB K TeMe Map-
KHUPOBKH KOHTEHTA, CO3AAHHOTrO C Ucroab3osanuem M.
Qaxrryecky MOAOOHAS MPAKTHKA y)Ke HAYAAA CKAAADI-
BaThbCs B chepe KpeaTUBHBIX HHAYCTpuiL. Tak, KOMITaHuH,
3aHIMAIOIIUeCs Pa3pabOTKOM TEXHOAOTHI HCKYCCTBEH-
HOrO MHTeAAekTa, BKAodas OpenAl, Meta (mpusnana
B PO oxcTpemucTckoii u sanpemeHa), Amazon, Microsoft
U ApyTHe, B3sIAM Ha ce0si AOOPOBOABHbBIE 00S5I3aTEABCTBA
10 HaHEeCEHHIO «BOASHBIX 3HAKOB> HA KOHTEHT, CO3AAH-
ub1i Heitpocersio [11]. B Espocorose moao6uoe mpa-
BUAO O IPO3pavyHOCTH Hcnoab3oBanusa MM yxe momaao
B IIPOEKT AOKYMEHTA, KaCaIoIerocs IpaBHUA PeryAHpPOBa-
uus MU na teppuropun EC [12]. ITpeacraBasercs, uto
B CKOpOM OyaymjeM TpebGoBaHIe MAPKUPOBKH KOHTEHTA
OyAeT 3aKpeIAeHO U B HAI[IOHAABHOM 3aKOHOAATEABCTBE
Pa3HBIX CTPaH.

ITopuepkHeM, 9TO IPOOAEMATHKA MAPKUPOBKH KOH-
TeHTa, co3panHoro M, orHocurcs k 60Aee MUPOKOMY
BOIIPOCY — 00 MACHTU(HKAINK CHCTEM U T€XHOAOTHIT
WM. CooTrBercTBylomas TeMa CTasa PacCMaTPHUBATHCA
POCCUICKOM IPaBOBOM HAyKOM HECKOABKO AT Ha3ap,
KOIAQ OBIAO YKA32aHO HA «HEOOXOAMMOCTD YCTAHOBACHIS
TpeGOBAHUIT IT0 CAMOMAEHTU(HKALIMK YCTPOUCTB U pe-
IIeHUH Ha OCHOBE TeXHOAOTHH HCKYCCTBEHHOTO HHTEA-
A€KTa AO HadaAa MX B3aUMOAEHCTBUSA C PUIUYECKHM AM-
IIOM II0 BOIIPOCAaM, 3aTParuBalONIUM IIPaBa, 00I3aHHOCTH
¥ 3aKOHHBIe MHTEpechl IpaXAaHuHA (deaosexa)» [13].
Bor mouemy B paMKax ImpOBEAEHHOTO OIIPOCa aBTOPOB
HMHTEpeCOBAAO MHEHHEe pEeCIIOHAGHTOB OTHOCHTEAbHO
06513aTEAPHOCTH COOTBETCTBYIOIell MapKUPOBKHU (AHa-
rpamma 4).

Bompoc 4 3apan Tak: «HyxHO AM mpu cospaHuM
00'beKTa HHTEAAEKTYAABHO COOCTBEHHOCTH C IIOMOIBIO
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TeXHOAOTHUH HCKYCCTBEHHOTO HHTEAAEKTA YKAa3bIBaThb,
Kak{e VMMEHHO TEXHOAOTHYECKHE pelIeHHs OBIAM HC-
TIOAb30BaHbI?». BapuanTs! oTBeTOB: 2) A3; 6) HeT; B) AO-
CTaTOYHO CAeAaTh obllee yKasaHHe Ha HCKYCCTBEHHBIN
MHTEAAEKT; T') APYTOE.

4%

29%

H Aa

[l Her

[0 AocTaTo4YHO caeAaTh ObIjee yKasaHUe Ha NCIIOAb30BAHHE
TEXHOAOTHI HCKYCCTBEHHOTO MHTEAACKTA

O Apyroe

HAuarpamma 4. Pacnpenenernune oteeTos Ha Bonpoc 4

Oco6y0 aKTyaABHOCTD IPOOAEMA MAPKUPOBKU KOH-
TEHTa, CO3AQHHOrO C npuMmeHeHueM MU, mpuobperaer
B CBSI3U C PACIpOCTpaHeHHeM (eHOMeHa OMHHMEAMA.
Kak ormerna FO.M. BaTypuH, «[10CKOABKY YYUTBIBAIOTCS
IPEATIOUTEHNUSI, CKAOHHOCTH U BKYCBI KAHEHTA, B HCKYC-
CTBEHHBIN HHTEAAEKT, OCYLIECTBASIOUI 0TOOp HHOp-
MAaL[IH, AOAKHBI OBITH 3aAOXKEHBI KAKHE-TO AATOPHTMBI,
oTCceKalomue onpepeAeHHyio uapopmarmio. Kak 6yaer
IPUMEHSTh OIPAaHUYUTEAbHBIE AATOPHTMBI  HCKYC-
CTBEHHbIN MHTEAAEKT, KAKHe HOBbIE “OrpaHHYHTEAbHbIE
AATOPUTMBI” OH BBIPabOTAET B pe3yAbTaTe CaMOOOyYeH s
Ha MHAAMOHAX M MHAAMApPAAX ‘TIakeTOB  HMHQOpMALH,
HaM Hen3BeCTHO. TakuM 06pa3oM, B “UHTEAAEKTYaAbHBIE™
CMU, ucroapsyromue MCKyCCTBEHHBIH HHTEAACKT, OKa-
3bIBAETCSI M3HAYAABHO BCTPOEH MEXAHH3M UHTEAAEKTY-
aabHOM 1eH3ypsl. OueBHAHO, TpebyeTcss cPOpPMyAUpPO-
BaTh IIOHATHE “AATOPUTMUYECKAS LIEH3ypa U IIPOAYMATh
MEPBI AASL JAEPIKAHI €€ B OLIPEACACHHBIX [IPEAEAAX, II0-
CKOABKY M36€XaTb ee BOBCE HEBO3MOXKHO> [ 14].

OTAEAPHOTO BHHMMAHHS 3aCAY’KHMBAET BOIIPOC O TOM,
KaK OIIPOIIEHHbIe 9KCIIEPTHI MPEAAATAIOT IIOAOHMTH K pac-
IPEACACHHUIO TIPAB M AOXOAOB OT KOMMEPIJAAM3AINH Pe-
3yABTATOB MHTEAAEKTYaAbHOII pesTeaprocTd (PUA), cos-
AQHHBIX ¢ ucnoab3oBaHueM MM, Mexay moapsoBareseM
U paspabOTYMKOM TEXHOAOTHH. BOIpOCHI yMbImAeHHO
OBIAM CKOHCTPYHUPOBAHbBI TAKIM 00Pa30M, YTOOBI OIICATh
KpaiiHUe CUTYAIIUH, KOTAQ IT0 GaKTy OCHOBHYIO PaboTy Ae-
aaer I, a moAb30BaTeAb BHOCHT AMIIIb TOUEUHBINA BKAAA:
IPUAYMbIBAET TEMY, HAUTPbIBAET KOPOTKYIO MEAOAHIO.

Bompoc 5: «Komy AoAXHBI mpHHapAeXaTh IpaBa
Ha TIpOM3BEAEHMe, CO3AAHHOE IIpOrpaMMoM, (yHKIH-
OHUpYIOIIe!l Ha OCHOBE TEeXHOAOTHMI HCKYCCTBEHHOTO
uHTeAAeKTa?>. ONIUH OTBETOB: a) HCKYCCTBEHHOMY
HUHTEAACKTY; 6) MOAB30BaTEAIO (BAaAeAbLly) TEXHOAOTHI
HCKYCCTBEHHOI'O HMHTEAAEKTA; B) IIPaBO HAa CO3AAHHBIN
06beKT He BO3HHKAET; T) PaspaboTUHKy HIPOrpaMMBbL,
$yHKIIMOHMPYIOLIel Ha OCHOBE TeXHOAOT U UCKYCCTBEH-
HOTO HHTEAAEKTa; A) IIpaBa AOAXKHBI AGAUTHCS MEXKAY
Pa3pabOTYHKOM H [TOAb30BATEAEM; e) Apyroe.

4%

13%

41%

16%
B VcKyccTBeHHOMY MHTEAAEKTY
B IToab3oBareAto (BAAAEABLIY) TEXHOAOTHI HCKYCCTBEHHOTO
HHTeAAeKTa
Il IIpasa Ha cO3AQHHBLA 06BEKT He BOSHHKAIOT
[0 PaspaboTuuxy mporpammsl, $pyHKIMOHUPYIOIIEH
HA OCHOBE TeXHOAOTHH HCKYCCTBEHHOTO HHTEAACKTA
[0 TIpaBa AOAKHDI ACAUTBCS MEKAY PA3PAbOTIHKOM
U IIOAb30BaTeAEM

O Apyroe

Ouarpamma 5. PacnpepeneHne oteetos Ha Bonpoc 5

OTBeThl YYaCTHHUKOB OOHAPYKHMBAIOT CAEAYIOLIYIO
TeHAEHIMIO: 41% pecrIOHAEHTOB CKAOHSIOTCS K IIPH3HA-
HUIO IMEHHO ITOAB30BaTeAs aBTopoM PYIA u HapeaeHHIO
€ro COOTBETCTBYIONUMHU MHTEAACKTYaAbHBIMH IPaBaMU
(amarpamma S). B moansy paspa6oramka MU Bbickasa-
Auch 23% ompomenHbx. Eme 3% mopaepiasn HAero
Pa3AEACHHS IPAB M AOXOAOB OT MX HCIIOAB30BAHUS MEXKAY
noab3oBareAeM U paspaborunkom ML, a 4% oraasu Bce
IpaBa CaMOMY MCKYCCTBEHHOMY HMHTeAAeKTy. IIpu aTom
Hemuorre (16%) MOAAEp)AAN TOUKY 3PEHHs, COTAACHO
KOTOPO¥ IIpaBa MHTEAAEKTYAABHOHM COOCTBEHHOCTH Ha
CO3AQHHBII 06BEKT BOOOIIe He BO3HUKAIOT. Takum obpa-
30M, 84% peCIIOHAEGHTOB CKAOHHBI CUMTATD, YTO CO3AABA-
€Mblil 00bEKT OYAET OXPAHOCIIOCOOEH.

ABTOpaM HACTOSIIEH CTaTbU TaKOH IIOAXOA IIpeA-
CTaBASIETCSI AMCKYCCHOHHBIM, BEAb OAHHM H3 TAAQBHBIX
IPHU3HAKOB OOBEKTa HHTEAAEKTYAABHON AESTeABHOCTH
SBASIETCS TBOPYECKMH XapakTep aBTOpckoro tpyaa. Ho
KOPPEeKTHO AM CYMTATh, 4TO pedb HACT O TBOPYECKOH Ae-
SITEAPHOCTH B CHTYAL[HH, KOTAQ BKAAA IIOAB30OBATEAS] MH-
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HuMaseH? Kak BepHO 3ameTnA B cBoeM MHTepBbIO A. Ca-
BEABEB, B CAydae, KOTAQ «BKAAA> IIOAB30BATEAS CBOAUTCSA
K nocTaHoBKe mepes VIV o61melt 3apadu, Takou pe3yAbTar
He OYAeT 0OXpaHOCIIOCOOEH, TOCKOABKY B HEM OTCYTCTBYeT
TBOopueckuit aaemenr [ 15]. ITo cytn, mopo6Has curyanus
HUYeM INPHHIUIMAABHO He OTAMYAETCS OT CO3AAHMS CAY-
sxebHOTO PYIA, rA€ IIOAB30BaTEAb BBICTYIIAET B POAH pa-
6oTopaTeast, HO HUKaK He co3pareas PHA, a o6bekT cra-
HOBHUTCS PE3yABTATOM He TBOPYECKOTO TPYAA PAbOTHHMKA,
a QYHKIMOHUPOBAHNS TEXHIYECKOro ycTpoicTsa [ 16].

Ilpu 5TOM OTAEABHBIE PECIIOHAEHTHI OTMEYAAU Heob-
XOAMMOCTD Pa3pabOTKU AABTEPHATHBHOTO IIOAXOAQ, OIIHCHI-
BAIOIEro pacripeAeAeHre IPaB — HaIlpPHUMep, COABTOPCTBO
noab3oBareast 1 I Au6o pa3paboTky HOBOTO Craryca Ta-
KVX aBTOPCKUX ITPaB (B AOTIOAHEHNE K KOHLIETILIMY HCKAIOYH-
TeABHBIX TIpaB). HeromyAspHbIM Takoke 0Ka3aAcs BAPUAHT,
KOTAQ CO3AaHHbIe ¢ ucroab3oBanueM M PUA HaxopsTcst
B OOILIIeCTBEHHOM AOCTOSIHHEL. [IpH 9TOM C IpaKTHYecKoit
TOYKY 3PeHUsI 9TOT BAPHAHT BeCbMa AOTHYEH — OCOOEHHO
€CAVI TOBOPHTD O MACCOBO CO3AABAEMBIX OOBEKTAX C MUHU-
MaABHBIM HAH OTCYTCTBYIOIIMM TBOPYECKHIM BKAAAOM. Bo3-
MOYKHO, TAKOI IIOAXOA MOKET ITOKA3aThCS HECKOABKO Jyke-
POAHBIM AASI TPAAMIIMOHHOTO B Cpepe MHTEAAKTYAAbHOM
COOCTBEHHOCTH IIPABOIIOPSIAKA, TAE B OOLIIeCTBEHHOE AOCTO-
SIHUE OOBEKT IIEPEXOANT [IOCAE UCTEYeHISI CPOKA IIPABOBOM
oxpaHbl. OAHAKO B HEKOTOPHIX FOPHCAUKIHSIX KOHITCTIITHS
O0IeCTBEHHOTO AOCTOSIHIS [IOAPA3yMeBaeT He TOABKO HIC-
TeYeHHe CPOKA OXPAHB, HO TAkKe OKOHYAHKE CHTYaIJHH,
KOTAQ TaKOi1 OXPaHbI HUKOTAQ He BO3HUKAAO (Harpumep, Ta-
Kue puMepbl ecth B rpase CIIIA).

AIO6OIBITHO, YTO IIPOTPaMMBI, IOAOOHBIE OIIHCAH-
HBIM B BOIIPOCAX, YK€ CYIeCTBYIOT Ha PbIHKE H aKTUBHO
ucroap3ytorcst (cM., Hampumep, https://www.unite.ai/
best-ai-music-generators/). Kax mpasnao, ucroassyior
CepBHCHI HA OCHOBAHHUHU AMIIeH3HHU. Bompock! pacipeae-
AGHUS TIPaB U YCAOBHI KOMMEPIIMAAU3AIIMU CreHepUPO-
BauHbIX VIV 06bexToB pemarorcs mo-passomy. Hekoro-
pble CEepBHCHI CTAaBSAT BO3MOXXHOCTb KOMMePIIHAAU3AI[UH
¥ IIOAyYeHHUsI KONHPAHTa Ha OOBEKT B 3aBHMCUMOCTDH OT
BHAQ IIOAIIMCKH, APYTHe YKa3bIBAIOT, 4TO MPaBOOOAaAa-
TEAIO CepBHCA IPEAOCTABASETCS IIPOCTAS AULIEH3US AAS
Pa3HbIX LieAeil. B HEKOTOPBIX CAyYasX 9TOT BOIIPOC B Iie-
AOM HHKAK He pellleH, a 3HAYNUT, AOAKEH ObITh OIIpeAeAeH
C y4eToM HOPM IPUMEHHMOTO IpaBa. B pamkax ompoca
MBI He CTaBHAHM IIepep COOOI 3aAady UCCAEAOBATD YCAO-
BHS TAKMX AMIIEH3MI, HO CYMTaeM, YTO STO HHTEPeCHBIH
BOIIPOC, KOTOPOMY MOXXHO YAGAUTb BHUMAHHE.

PecrioHAeHTaM OBIAO IIPEAAOKEHO OIIPEACAUTHCS
B BOIIPOCE O MPU3HAHHH aBTOPCTBA B OTHOIIEHHH TEKCTa,
co3panHoro ¢ nomouipio M. BoabmmHCTBO ompores-
HbIx (38%) BbICKa3aAUCh 32 TO, YTO6BI IPUBHATD TIOAB3O-
BaTeAsI KOMIIBIOTEPHOM P OrpaMMbI aBTOPOM IIPOH3BEAL-
nus (AMarpamma 6).
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[ ¥ raxoro pacckasa He MOXeT 6bITh aBTOPA

O Apyroe

Ouarpamma 6. Pacnpepnenernne oteetos Ha Bonpoc 6

Bomnpoc 6 6b1A cGOPMYAHPOBAH CAEAYIOLIUM 00Pa3oM:
«Kommanus-paspaboTank co3pasa mporpammy, $yHKI-
OHUPYIOILIYIO Ha OCHOBE TEXHOAOTHI MCKYCCTBEHHOTO HH-
TearekTa. C MOMOIIBIO IIPOrpaMMbl AXOOOF IIOAB30BATEAD
MOXKET “CaMOCTOSITEABHO HAIIHCATh PACCKa3; AASL 9TOTO AO-
CTaTOYHO YKA3aTh TEMY U KPaTKOe U3AoxeHHe crokera. Kto
AOMKEH CUHTAaThCSI ABTOPOM TaKOIO pacckasa?>. IIpeano-
KEHHbIE OTBETHI: a) MCKYCCTBEHHbII HHTEAACKT; 6) IOAB30-
BaTeAb POTPAMMBI; B) Pa3paboTdHK IPOrPaMMB; T') y TAKO-
ro pacckasa He MOXeT 6bITb aBTOPa; A) APYTO€.

AHaAM3UpYs IPABOBOI XapaKTep IIPEAAOKEHHON pe-
CIIOHAEHTaM CUTYaLiH, B KAYeCTBE aHAAOTHH MOYKHO HC-
[IOAB30BATh KOMIIBIOTEPHBIE UIPBIL, KOTOPbIE IIPEAAATAIOT
MTOAB30BATEAID CAMOCTOSITEABHO CAEAATh AHUMAIMOHHbIN
QUABM C IIOMOIIIBIO ABIDKYIIUXCS ¥ O3BYYEHHBIX M300pa-
SKEHHI AIOACH, )KMBOTHBIX, pacTeHMi U T.A. Ecau cama ara
MYAbBTHMeAMitHasL urpa (Hampumep, UrpoBasi MPOrpaMMa
“Mon théatre magique”) SBASIeTCSL 9K3eMIASIPOM IIPOU3Be-
AEHUS, TO CO3AABAaEMBIE C ee ITOMOIIbIO KBa3UPUABMBI 00-
AQAQIOT BCEMHU YepTaMIU IIpousBeAeHuil. ITpudeM oHE MO-
IyT HHTEPIIPETHPOBATHCS KaK IPOU3BOAHBIE, HO, OyAydIn
COXpaHeHbl B UTPOBOM (ailre, Y>Ke CTAHOBSITCS YACTBIO...
9K3EMIIASIPA MCXOAHOTO IIPOUBBEACHNS], KOTOPbII, B CBOIO
OYepeAb, YTPAUUBAET UACHTUYHOCTh C OPUIHUHAAOM, IIe-
pecraBasi 6bITh Komueil. Heuro mopo6HOE AEAAOT AeTH
C KHIDKKAMH- « PACKPACKaMU >, KOTAQ 3aKPALIMBAIOT [IPEA-
AOXeHHBIe KOHTYpbL. Ho npuHIpniassHOe OTANIE B TOM,
YTO [IOTOM OTH AETCKHMe KAPTHHKU MOXKHO HANTH pasBe
9TO B APXUBAX YAAOAIOOMBbIX POAUTEAEH, 2 HE B KUOEPIIPO-
CTPaHCTBe — B KaYeCTBe IPOU3BEACHHIL, Ha KOTOPbIE MO-
JKET ABTOMATHYECKH PACIIPOCTPAHSTHCS ABTOPCKOE IIPABO.

Eme B xoHne XX B. 6BIAO 3aMeUEHO, YTO «IPAHHUILIBI
MEXXAY TBOPYECTBOM U MHTepIIpeTaliieil paHee 3aA0KeH-
HBIX AQHHBIX CTAaHOBATCS Bce GoAee pasMbIThIMU. SICHO,
9TO TOBOPUTH O MOSIBACHUH OObEKTa ABTOPCKOIO IpaBa
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B Pe3yAbTATe B3ANMOAEHCTBUE J€AOBEKA C KOMIIBIOTEPOM
IPaBOMEPHO AMIIDb B TOM CAYYae, €CAH ACSITEABHOCTD “KH-
OepHaBTa” ObIAQ TBOPYECKOH H FIMEAQ IIEABIO IMEHHO CO3AA-
HHUe NPOHM3BEACHHS. ... MOXeT AM paspabOTYMK KOMIIBIO-
TEPHO IIPOTrPaMMbl IIPETEHAOBATb HA COABTOPCTBO B TAKOM
IIPOM3BEACHHI HAY IIPABA AOAKHBI [IPU3HABATHCSI TOABKO 32
oAb30BaTeAeM? B TO jke BpeMst MOYKHO AM CIMTATh ABTOPOM
IIOAB30BATEAS], KOTOPBIIT AV IIOCTABHA IIepes KOMIIBIOTe-
POM 3aAaUy CO3AAHMS IIPOU3BeAeHNsT? AOTHKa Tpebyer, uTo-
ObI MbI OOYCAOBHAM TTOAOSKUTEABHDIF OTBET HA MOCACAHMIT
BOIIPOC HAAWYHEM HEKOero TBOPYECKOro HauaAa B IIOCTa-
HOBKe 3224 IoAb3oBareaeM. Hanpumep, “kubepHasr” npu
($OPMYANPOBAHHK 3aAQYM MOXKET 3aAATh AATOPUTM €€ BBI-
[IOAHEHUS] MAU CHOPMYAHPOBATH TAABHYIO HACIO0 OYAYILIEro
npousBepeHust. TBOpYecKuit XxapakTep MOAOOHBIX ASHCTBHUI
HeCOMHeHeH, KaK HECOMHEHHO H TO, 4TO BCe AeHCTBYIONIe
KOHBEHITUH BbIBOASIT OXPAHY UAEH, IPOIIECCOB, AATOPUTMOB
H T.IL 32 PAMKHU aBTOPCKOro Ipasa. CAeAOBaTeAbHO, IIPHUPO-
AQ TBOPYECTBA B KHOEPIIPOCTPAHCTBE 3aCTaBASIET HAC BHOBb
BEPHYTHCS K AAAEKO He HOBOMY BOIPOCY, CBOETO POAQ
“KBappaType Kpyra® HHTEAAKTYAABHOM COOCTBEHHOCTH —
0 IpPaBOBOJ 3amuTe HAEH. PeBOAIOIIMOHMBHPYs CIIOCOOBI
COBAQHISI, PACIIPOCTPAHEHHSI M UCIIOAb3OBAHMSI [IPOH3Be-
AEHHI, HOBbIe MH(QOPMALIMOHHbIE U KOMMYHHKAIJMOHHBIE
TEXHOAOTHH 00beKTUBHO IIOATAAKUBAIOT MEPOBOE COO01IIe-
CTBO KO BCe 60Aee 1 6oAee TAyOOKOI peBH3HH YCTOEB 00le-
TIPU3HAHHOI ABTOPCKO-TIPaBOBO# AOKTPUHBI> [17].
HecxoAbko HHYIO KapTHHY ITOKAa3bIBAIOT OTBETHI Ha
BOIIPOC O PaCIipeAeAeHHU BO3HATPAXKAEHIS B CAydae KOM-
MepLHaAu3aiuy 00beKTa, CO3AAHHOTO ¢ roMorbio VI
(amarpamma 7). 3aech 6oabmiHCTBO (54%) CKAOHSIOTCS
B II0AB3Y TOT'0, YTOOBI [IOAYIEHHBIE AOXOABI OBIAH IIOAEAE-
HbI MeXAY MIOAb30BaTeAeM M paspabordnkoM (mpaBoo6-
Aapareaem) mporpamMmsl. Auib 34% pecIiOHAEHTOB Io-
AQraioT [IPaBHABHBIM OTAATb BCE AOXOADI IIOAB30BATEAIO.

2%

8%

34%

54% 2%

[l B 3aBuCMMOCTH OT YCAOBMI AUIIEH3UH HA TPOTPaMMY

B BosnarpaxkpeHue — IMOAB30BATEAIO

[E Bce pAeHbIM — HCKYCCTBEHHOMY MHTEAAEKTY

O TToaeAeHbI MeXAY OAB30BATEAEM H PA3PAOOTUMKOM IPOrPAMMBI

O Apyroe

Ouarpamma 7. Pacnpepenernue otsetos Ha sonpoc 7

Bompoc 7 0OBIA IIOCTaBAEH CAEAYIOIIUM OOpasoM:
«Kommanms paspaboTasa mporpaMmy AASL CO3AQHISI My-
3BIKAABHBIX KOMITO3UIIUI, GYHKITMOHHPYIOIIYIO Ha OCHOBE
TEXHOAOTUH HCKYCCTBEHHOTO MHTeAAeKTa. IloAab3oBaTeAb
HAUMHAeT UTPATh MEAOAHIO, a IIPOrPaMMa TeHepHpPYeT ee
mpopoakerre. Kak AOAKHBI PaCIIPeAeASTbCS AOXOABL OT
KOMMEPITHAAU3ALNH TTOAYIHBIIENCS KOMITO3ULIMU? >, Ba-
PHAHTbI OTBETOB: a) B 3aBUCHMOCTH OT yCAOBHUI AUL€H3HUIA
Ha mporpammy; 6) BO3HATPKAEHHE — IOAb30BATEAID;
B) BCe AGHbI'M — HCKYCCTBEHHOMY MHTEAAEKTY; T) TIOAe-
AEHBI MEXAY I0AB30BaTeAEM U Pa3paboTINKOM IIPOrpam-
MbI; A) APYTOe.

B my6AnYHOE MPOCTPAHCTBO YACTO IMONAAAIOT CIIO-
PBl, CBSI3aHHBIE C BOIPOCOM O IPHHAAAEKHOCTH IpaB
Ha MY3bIKY, CTeHEPHPOBaHHYI0 HeHpOHHOI ceTbio [18].
AAst oTBeTa Ha BOIIPOCHL 00 ABTOPCTBE M appecare BO3-
HAIPaXKAEHHSI 32 MCIIOAB30BaHUE TAKUX IIPOHM3BEACHHI
HCCAEAOBATEAU IIPEAAATAIOT CAEAYIOILINE TeOpPeTHIeCKU
BO3MOYKHbIE BAPHUAHTBI: 1) cosparear VIU; 2) moabsoBa-
teab IU; 3) co3paTeAb U IOAB3OBATEAD SIBASIOTCS COAB-
Topamu; 4) cam U (AOMycKaroT U Tako¥ 9K30THUYeCKHit
BAPHAHT — BHAMMO, IIPH YCAOBUH IPU3HAHKSI ITPABOCIIO-
cobroctu UIM); S) mpoussepeHue HEOOGXOAMMO BKAKO-
9aTh B MACCHB OOILIECTBEHHOIO AOCTOSIHES, IIOCKOABKY
OTCYTCTBYeT CyOBEeKT, KOTOPBI MOXET OBITh HaAeA€H
npasamu asropa [19].

ITpaBoBeAbI B pasHBIX CTPaHAX OTPearnpoBaAM Ha
3TOT BBI30B Pa3pabOTKO KOHIIENIUH IPOU3BEACHISI, KO-
TOPOE CO3AQHO KOMIIBIOTEPOM HAHM C IOMOII[bI0 KOMIIbIO-
tepa — Computer Generated Work (pasee — CGW)
[20]. OTa KOHIENIMSA IIPEANIOAATaeT TPH THITOTE3bI:
1) mpou3BeAeHHE [IEAMKOM M OAHOCTBIO CO3AAHO KOM-
TbIOTEpPOM 63 yuacTus deaoBeka (I10AaYa 3AeKTPUIecTBa
U 3aITyCK aBTOMATHYeCKOTO YCTPOMCTBA B pacyeT He IPH-
HUMAIOTCs1); 2) TPOM3BEACHUE CO3AAHO KOMIIBIOTEPOM
B Pe3yAbTaTe BbIITOAHEHHSI AeTAABHBIX HHCTPYKIIHI YeA0-
Beka; 3) MpousBeAeHHe CO3AAHO YEAOBEKOM, HO 3HAUH-
Masi 9acTb TBOPYECKOH pabOThI BHITOAHEHA C IIOMOIIBIO
AATOPUTMOB, CIIELHAABHO Pa3pabOTaHHBIX AAS PeaAu3a-
IJM KPEaTUBHBIX METOAOB M TEXHHK.

Konnenmua CGW porryckaeT, 4To IpOH3BEACHHE,
KOTOpPO€ CO3AQHO KOMIIBIOTEPOM HAU C €rO ITOMOIIBIO,
MOXXET TOAyJaThb OXpaHy aBTOPCKMM IpaBoM. OaHaxo
B OOADBIIMHCTBE CTPAaH AAS BO3HUKHOBEHUS aBTOPCKHX
IpaB Ha IIPOM3BEACHHE AOAKEH CYIeCTBOBATb YEAO-
BEeK-aBTOp — (QU3HUYECKOe AMIJ0, KOTOPOe TOABKO M MO-
JKeT MPU3HABATHCS ABTOPOM. AASI AOCTIDKEHHSI 3aAyMaH-
HOTrO, 3apaHee BOOOPaKEHHOIO AM60 OPOPMUBLIETOCS
B TBOPYECKOM IIPOLIECCe pe3yAbTaTa TPeOyeTcs: BBOA HH-
popmanuu 1 coobIeHre KOMIIBIOTEPY HHCTPYKIHIL, YTO
CaMo II0 ce0e COCTaBASIET MACTEPCTBO, OTPAKAET CyXKAe-
HISI, YMO3aKAIOYEHHUS U KPeaTUBHBIE CIIOCOOHOCTH YeA0-
BeKa. JTa HOpPMa O3HAYAeT, YTO KOMIIbIOTEp, IPOorpaMma
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aast OBM, reHepaTuBHasi HeHPOHHAS CeTb MAHM CHCTEMa
WU, He 6GyAydn 9eAOBEKOM, He MOXKET IIOAYIUTh CTATyC
aBTOpA.

AaHHOe mpoTHBOpeune B pamMkax koHuenmus CGW
CHUMAeTCs IIOCPEACTBOM AUPPepeHIMAlUK  CTelleHH
BOBACUEHHOCTH IIPOTrPAMMHO-TEXHHYECKHX CPEACTB
B TBOPYECKMH IIpo1Liecc.

IlepBast rumoTe3a 3TOM KOHIIEMIUH IPEAIIOAATAET,
YTO IPOM3BEACHHE CO3AAHO KOMIIBIOTEPOM I]@AMKOM
U TOAHOCTBIO. Peub MAET O AMTepaTypHBIX, ApaMaThye-
CKHX, MY3BIKAABHBIX, IIPOIPaMMHO-TeXHUYECKUX U APY-
TUX XyAOXKeCTBEHHBIX ITPOU3BEACHHUSX, B CO3AAHHH KO-
TOPBIX YEAOBEK HE yYacTBOBAaA. Bkaap dyeroBeka ObiA
OTPaHUYEH AMIIb HAXKATHEM YCAOBHOMN KHOIKM «ITyCK>
AASI BKAIOUEHHSI KOMIIBIOTePHOM cucTeMbl. Tak, mporxo-
3bI TIOTOABI JACTO LIEAMKOM U IIOAHOCTBIO Te€HEPHUPYIOT-
Cs1 KOMITBIOTEPOM, KOTOPBIM HAXOAUTCS B IIPSIMOM CBS-
31 C MEeTeOPOAOTHYECKHM CITyTHHUKOM, M ¢ororpadpuu
AGAQIOTCS C TIOMOIIBI0 KaMep aBTOMAaTHYECKOH CHeMKH.
B aTom cayuae omeparop reHepupyromer CHCTeMBl HHU-
KaK He BAMAET Ha pOPMy M COAEPXKAHHE Pe3yAbTHUPYIO-
I[ero BBIBOAA AQHHBIX. BaXKHO OTBETHTDH Ha BOIIPOC: KTO
SIBASIETCSI aBTOPOM Takoro npousseaeHmss? B peae Nova
Productions Ltd vs Mazooma Games Ltd (2007) 6b1a0
YCTaHOBAEHO [21], 9TO OTA€AbHDBIE KaApbl, TeHepHpye-
MBIe 1 OTOOpaXkaeMble Ha 9KpaHe KOMIIBIOTEPHOM HIPOT],
IIPEACTABASIIOT COOOI XYAOXKECTBEHHbIE IIPOU3BEACHIS,
CO3AQHHbIE KOMITBIOTEPOM. ABTOPOM 3THX $PeiMOB ObIA
IIPU3HAH YEAOBEK — IIPOTPAMMUCT, KOTOPBII paspabo-
TaA IIPABUAA U AOTHKY T'€HEPAIIHH UMHUAXKEN B AUHAMIKe
urpol. [Toab3oBaTeAb 5ke UTpHI He IPUBHEC HH XyAOXKe-
CTBEHHOI'O MAaCTepPCTBA, HU TBOPYECKOTO TPYAQ, TO3TOMY
OH He SIBASIeTCSI aBTOPOM IIOAy4eHHOro pesyabrara. He-
CMOTPSI Ha 0OOCHOBaHHOCTD H IIPELIeACHTHOCTh AQHHO-
IO PELIeHHUs], OHO SIBASIETCS CYIy60 Ka3yaAbHBIM, TO €CTb
YAOBAETBOPHUTEABHO PAOOTAIOIINM AMIIb B AAHHBIX KOH-
KPEeTHBIX OOCTOSITEABCTBAX, U He IIOKPHIBAET BCEX BO3-
MOXKHbIX CAYYaeB C HHBIM 0aAQHCOM TBOPYECKOTO BKAAAQ
CO CTOpOHBI pa3pabor4dnka u moas3oBareas M.

Bropas runoresa xonnenmuu CGW mpearmoaara-
eT CO3AQHME IPOU3BEAECHHS B Pe3yAbTaTe OTPabOTKH
KOMIIBIOTEPOM KOMaHA M MHCTPYKLUH, IIOAyYeHHBIX OT
4yeAOBeKa. ABIDKEHHe K HCKOMOMY pPe3yABTATy MOXKET
OCYIeCTBASITHCS B UTEPAIJHOHHOM PeXXHUMe IIOCTAaHOBKU
YTOYHSIOIKX 324 (TaK HasbIBaeMbIX prompts), TO ecTb
IO Mepe TOro, Kak 4eAOBeK KpUTHIECKH OIleHHBAeT pe-
3yABTAT BBIIIOAHEHHS KOMIIBIOTEPOM IIPeAbIAYII el KOMaH-
ABL B KauecTBe MpHMepOB CO3AAHHBIX IIO TAKOM METOAU-
Ke NMPOM3BEACHUI MOXKHO NMPUBECTU TEKCT, HAIMCAHHBIN
Heripocersio GhatGPT 1o HHCTPYKUMSIM IIOAB30BaTEAS,
APXUTEKTYPHBII IAQH, 00pa3 KOTOPOTO CAOXKHACS B IO-
AOBE apXMTEKTOpa, HO BbIYEPYEH CHUCTEMOH aBTOMATHU-
suposanHoro npoekruposanust (CAIIP), uam oruer,

MPABO MCKYCCTBEHHOTO MHTEJIJTEKTA

CBEACHHBIN KOMIIBIOTEPOM B 9AEKTPOHHYIO TabAHILY IIO
3aIpOrpaMMHUPOBAHHOMY 4eAOBeKOM Makpocy. C iopH-
AMYECKON TOYKM 3PEHHUS 3TOT BAPUAHT MPEACTABASETCS
HarboAee IIPOCTHIM, IIOCKOABKY KOMIIBIOTEp OYeBUAHBIM
00pa3oM BBICTYIAIOT AWIIb B KadecTBe HHCTPYMEHTA,
KOTOPBIi IIPUMEHSIETCS AASL AOCTIDKEHHUS] KOHEYHOTO pe-
3yABTaTa, — TOYHO TaK K€, KAK KUCTb XYAOXKHMKA IpU
HAITICAHUH TIOAOTHA. OAEKTPOHHBIH BBIYUCAUTEAD, TaK
K€ KaK KapaHAAII, XOACT ¥ KDACKH, HE IMEET OTHOIIEHHMS
K aBTOPCTBY KAapTHHbI, TBOPYECKHH IMPOAYKT Ae-PaKTo
CO3AaH HE KOMIIBIOTEPOM, 2 YEAOBEKOM, TO3TOMY aBTO-
POM IIPU3HAETCA TO AUIIO, KOTOPO€E MCIOAB30BAAO KOM-
IBIOTEP U COPT AASL CO3AAHMS POU3BEACHNUS. ABTOPCKOE
IIPaBO IOAB3OBATEASl AINAPATHO-NPOIPAMMHOIO KOM-
MIAEKCA AEHICTBYET B OTHOIIEHNH CO3AAHHOTO IIPOM3BEAE-
HHSI C MOMEHTA COXpaHeHHUsI 00beKTa Ha HOCHTEA€ ITOCTO-
SAHHOM IIAMATH YCTPOMCTBA, €ro paclevyaTKh AW UHOM
uKcanuu B 00beKTUBHON pOpPMe.

TpeTunit BapuaHT HAXOAMTCS MEXAY TIOAIOCAMH ABYX
paHee PaCCMOTPEHHBIX U SBASETCS HaOOAEe CAOXKHBIM.
IIpousseaeHns TpeThero THIA MOMAAAIOT B HUIIY MEXAY
TEMH, YTO CO3AAHbI YEAOBEKOM C IIOMOIIBIO IIPOrpaMM-
HO-aMIapPaTHbIX MHCTPYMEHTOB, M TEMH, YTO IIEAMKOM
U TOAHOCTBIO CreHePHPOBAHbI KOMITBIOTEPOM 0€3 yJacTrs
yeroBeka. VIMEHHO K 9TOM KaTeropuu CAEAyeT OTHECTH
IIPOM3BEACHMS], CTeHePUPOBAHHbIE MY3bIKAABHBIM CHHTe-
3aTOPOM Ha OCHOBE MHCTPYKIIMHI Y€AOBEKA, HO C HCIIOAB30-
BaHHEM aATOPMTMOB aBTOMAaTHYECKOTO IPOM3BOACTBA MY-
3BIKH, OOy IeHHBIX IPUMEHEHHIO 3aKOHOB KOMITO3HIIUH.

OTBeT Ha BOIIPOC O TOM, KTO AOAXKEH ObITb IIPU3HAH
ABTOPOM IIPOU3BEACHUS TPETETO THIIA, HanboAee CAO-
JKeH C Iopupuveckoit Touku spenus. Ilo Homenkaarype
BHECIINX TBOPYECKUH BKAAA YIACTHUKOB TaKO€ IIPOU3Be-
AEHME MOXKHO PaCCMaTPHUBaTh KaK COBMECTHBIH PE3yAbTaT
TBOPYECKOTO TPYAR CAEAYIOIINX CyOheKTOB: 1) moAb3oBa-
TeAs TeHepaTopa MPOU3BEACHUIT; 2) paspaboTdrKa MAH
KOAAEKTHBA Pa3pabOTYMKOB AATOPUTMOB H/HAU IIPO-
IPaMMHOTO O0eCIeYeHUsI AASL PEAAM3ALHU TBOPIECKUX
TeXHUK; 3) co3paTeAs 6asbl AAHHDIX, KOTOPAsl HCTIOAB30-
BaAaCh AASL TPEHMPOBKH I'€HEPATUBHOM HMCKYCCTBEHHOMN
HEMPOHHOM CEeTH.

IIpu cospanmy reHepaTopa NPOHU3BEACHHI HEPEAKO
HCIIOAB3YIOTCS. OXpaHsieMble PAOOTHI APYTUX aBTOPOB —
AAST 06yquI/Lq HeMpPOHHOM CeTU KaK QyHKIHOHAABHOTO
SIAPa AAHHOTO HHCTPYMEHTA TOMY, KaK MOXXET BBITASIAETD
HCKOMbIN Pe3yAbTaT, U OOydYeHHsS TeXHHKAM ero AOCTH-
JKeHHs1. ABTOPBI MCIIOAB30BAaHHBIX Pa0OT 3a4acTyIo Iy6-
AMYHO BBICKA3bIBAIOTCA IPOTHB TAKOM OKCIIAYaTal[MK
PE3YABTATOB MX TBOPYECKOTO TPYAA U TPeOYIOT 3aINUThI
CBOMX IIPaB, KOTOPbIE, KAK OHU CYMTAIOT, OKA3bIBAIOTCS
HapymeHHbIMU. OHH 3aBASIOT, YTO KOMIIbIOTEpHBIE Te-
HepaTopsl 00eCIleHUBAIOT UX TBOPYECTBO, IIOTOMY YTO
HATPEeHUPOBAHHASI CETb CIOCOOHA OBICTPO U 6e3 3arpar
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BBIAATh OECKOHEYHOe MHOXXECTBO KMHTALIMEH, BBIIIOA-
HEeHHBIX B MX YHUKAABHON MaHepe. ABTOPBI (paKTHYECKU
TPebOYIOT OTMEHBI ITPABHAA O CBOOOAHOM HUCIIOAb30BAHHU
IPOHM3BEACHHI B 00pa30BaTEABHBIX IJEASIX IPHMEHUTEAD-
HO K MAIIHHHOMY O0y4eHHIO HeHPOHHBIX CeTell U BBeAe-
HUS TIPAaBHAQ O HEOOXOAMMOCTH HCIIPAIIMBATD BO3ME3A-
HOe paspelleHre HAa TaKOe HCIIOAb30BAHHE HX PaboT.
B cooTBercTBHM C 3TOM MO3UIIMEH YCAOBHUS MOAYYEHHS
AMIIEH3UH AOAKHDBI IPEAYCMATPUBATD BBINAATY DPOSATH
3a MCTOAb30BaHME CreHePHPOBAHHOIO pe3yAbTaTa HAU
IIAATY 34 IIPABO HA MepepaboTKy MpOu3BeAeH . AaHHas
IIpaBOBasl MHUIIMATHBA, YCAOBHO MMEHYeMas «CIIPaBeA-
AmBoe obydenue» («fair learning> ), akruBHO 06CcyX)AQ-
eTCsl CIIeIMAANCTAMH M TI0KA He MOAYYHAA AOKTPHUHAAD-
Horo 3akperseHus. OAHAKO €CAM 9TO IIPOHM3OMAET, TO
YKa3aHHBIH BbIIIe CIIUCOK IIPETeHAGHTOB Ha COaBTOPCTBO
IPOM3BEACHNIT TPETbEro THIA OYAET AOIIOAHEH ellle OA-
HHM Cy0'bEKTOM — aBTOPOM OXPaHsIeMbIX PabOT, HCIIOAD-
30BAHHBIX AASI 0OYIEHHUSI TBOPYECKOTO FeHepaTopa.

ITpuTs3aHusI Ha COABTOPCTBO IEPEUHUCACHHBIX BBIIIE
CyOBeKTOB MMEIOT ITOA COOOM OCHOBAHHS B ACHCTBYIO-
IIMX HOPMAX 3aKOHOAATEABCTBA OO HMHTEAAEKTYaAbHOR
cobcTBeHHOCTH. TaK, aKTHBHOCTD ITOAB30BATEAS TeHepa-
THBHOTO HHCTPYMEHTA MOXKET OBITh KBAAMPUIMPOBAHA
B KaUeCTBe TBOPYECKOTO TPYAA IIPHU YCAOBHH, YTO ITOAYIEH-
HBII Pe3yABTAT 3aQHKCUPOBAH B 00beKTUBHOM Ppopme. -
FOTOBHUTEAIO 0a3bl AAHHBIX IPUHAAAEKHUT HUCKAIOUHTEAD-
HOe MPaBO Ha ee UCIIOAb30BaHME. ABTOP MAM KOAAEKTHB
aBTOPOB, CO3AABIIMX I'€HepaTop TBOPYECKHX IIPOAYKTOB,
TaloKe MOXKET TPeOOBaTh IPUSHAHMS €r0 COABTOPOM Ha
TeX OCHOBAHISIX, KOTOPBIE MBI OOCYAUM AdAee.

OTHOImEHNST MeXAy COaBTOPAMHM, BKAIOYAs CAyYaH
Pa3AEABHOTO 1 HEPa3AeAbHOTO COAaBTOPCTBA, PETyAUPYIOT-
Cs1 3aKAIOYEHHBIM MeXAY HUMHU coraairenreM. Heobxoau-
MO IIPOAHAAUSHPOBATH BAXKHYIO OCOOEHHOCTb AQHHBIX OT-
HomteHHH. CeropHs «TBOPYECKO-TeHEPATUBHBIE > MOAEAH,
taxue kak GPT, DALL-E 2, Stable Diftusion, Midjourney,
Autodraw u ApyTHe, HAXOASITCSI Ha CTAAUH TECTHPOBAHUS,
AOPabOTKH U IIpopoAxKaromerocst obydenus. Ha rexymrem
aTare aKTHBHOCTDb B3aUMOAEHCTBYIOMUX C HUMH MOAB30-
BaTeAel SBASETCS BaXKHBIM PeCYPCOM AAS QHAAM3A Kage-
cTBa UX QYHKIIMOHHPOBAHUS, UCTOYHIUKOM MHPOpMaLUU
AASL TeCTHPOBAHMS, TIOBBIIIEHNS] TOYHOCTH HUTePATHBHON
KOOIIepaLiH, BOCIPUATHS 1 OTPabOTKY 3aAad, PasBHTHSL
BO3MOXKHOCTEH aATOPUTMHYECKOTO SIAPA, TO eCTb PyHAa-
MEHTOM HX COBEepIIeHCTBOBAHUS.

ITpaBoo6aasareau
HHCTPYMEHTOB B YCAOBHSIX CBOMX AMIIEH3HOHHBIX COTAQ-

<TBOPYECKO-T€HEPATHBHbBIX >

IIEHMI TOKA elle He MPeTEHAYIOT Ha [epeAady UM HC-
KAIOUMTEABHBIX (MMyIeCTBEHHBIX) IPaB Ha CO3AaBaeMble
C MIX IOMOIBIO IPOU3BeAeHHS. 11pH 3TOM HEKOTOpbIe U3
HHX yoKe TPeOyIOT yKa3aHHs TOro PakKTa, 4TO TBOPYECKHIL
TIPOAYKT CO3AAH C IPUMEHEHHeM MX HHCTPyMeHTa. A\aH-

HOe TpeboBaHNe B CHCTeMe KOHTHHEHTAABHOTO IIPaBa
HMEHYeTCs IIPaBOM aBTOPCTBA U BXOAUT B COCTaB AUYHBIX
HeMMyIeCTBeHHbIX ITPaBOMOYMIl aBTOpa. B aHrao-ame-
PHKAHCKOM CHCTeMe ITpaBMAA IPUMEPHO TaKue ke, 3a
HCKAIOYEeHHEeM TOTO, 9TO B KaueCTBe aBTOpa M HOCHUTEAS
AVYHBIX TIPaB MOXKET BBICTYIATh IOPUAMYECKOe AMII0 —
xopriopanus (Hanpumep, Google, IBM uau Microsoft).
BaXHO IOHMMATB, YTO 3aKOHOAATEABCTBO 00 HHTEAAEKTY-
AABHBIX IIPABAX MO3BOASIET IIPABOOOAAAATEAIO TBOPYECKH
OPHMEHTHPOBAHHOTO IreHepaTopa, PeaAU30BAHHOTO B BHAE
TaKOTO OXPAHseMOro 00peKTa, Kak mporpamma pAast OBM,
TpebOBaTh MPHU3HAHMS €r0 COABTOPOM IPOHM3BEACHIS
MHAACAEHUS MCKAIOUUTEABHBIMU — HMMYIIeCTBEHHO-3KO-
HOMUYECKMMU — IIpaBaMH. AASL 9TOTO eMy AOCTaTOYHO
BKAIOYMTb COOTBETCTBYIOIlee MMIIepaTHBHOE YCAOBHE
B AWII€H3MOHHOE COTAANIEHUM Ha MCIIOAb30BaHUE Pe3yAb-
TaTa MHTEAAEKTYAABHON AESTEABHOCTH, COOCTBEHHHKOM
KOTOPOTO OH sIBAsIeTCS. ECAM IOTeHITMaAbHBIH ITOAB30BA-
TEeAb He COTAACEeH C YCAOBHEM COABTOPCTBA U BhITEKAIOIIIM
U3 HEro MOPSAAKOM COBMECTHOTO PaCIOpSsDKEHUS UMYIe-
CTBEHHBIMU IPaBaMK Ha NPOU3BEACHHE, TO OH He CMOXKET
IPaBOMEPHO MCIIOAb30BaTh AAHHbIN HHCTPYMEHT.

ormdecku pa3BUBasi AAHHBIH IIOAXOA, MOXHO YCMOT-
peTb BepPOATHOCTD TOTO, YTO B CAy4Yae Y3KOCIHeITHAAU3HPO-
BAHHBIX IIPEAHACTPOEHHBIX «TBOPYECKO-TeHepPaTHBHbIX>
MHCTPYMEHTOB (HArpuMmep, My3bIKAABHBIN CHHTE3aTOp,
MYyAbTUIIAMKAI[HOHHDbIM aHUMATOp HMAM Xopeorpadmde-
CKHil BU3yaAM3aTOp) UX IPaBOOOAAAATEAU MOTYT Tpe6o-
BaTbh NPHU3HAHHSA CO3AAHHBIX ITOAB30BATEASMH IIPOM3Be-
AGHHIT — TIPOU3BOAHBIMH. AaHHOE YCAOBHE AOCTaTOYHO
IPOAEKAAPHPOBATD B AULIEH3UOHHOM COTAQIIEHHH C 000-
CHOBaHUEM, 4YTO TBOPYECKUM MarepHas, KOTOPBINA CO-
AEPKUTCS B [AMSATH MHCTPyMeHTa (IPOrpaMMHBII KOA,
AUTepaTypHBI TeKCT, H306PaKeHNs, My3bIKa) 1 UCTIOAD-
3yeTcs TIpH TeHepaljiy pe3yAbTaTa II0 3allpoCy BHEIIHe-
ro IOAB30BAaTEAS, CaM IO cebe 006AaAAEeT AOCTATOUHBIM
ypOBHEM HOBM3HBI U OPUIMHAABHOCTH, CO3AAH TBOpYe-
CKHM TPYAOM U BBIPO)XKEH B 0OBEKTHBHON GOPMe HCXOA-
HOT'O TeKCTa IPporpaMmel Aast IBM, To ecTb oxpaHseTcs
ABTOPCKUM IPaBOM KaK OAHO MAU HECKOABKO CaMOCTOS-
TeAbHBIX IpousBepeHnit. Kpome Toro, mpaBoo6aapaTess
HMeeT BO3MOXHOCTD 3asIBUTD, UTO 3aITyCK IPHHAAACKA-
Imed eMy MNPOTPaMMbl MHHIUUPYET TBOPYECKHUH TPYA
ee Pa3pabOTYMKOB, YIIAKOBAHHBIA B KOA cucTeMbl. Ham
IPEACTABASIETCs, YTO aKTUBAIMsA 3TOH TeOpPeTHYecKOi
KOHCTPYKIIMHU Ha IPAaKTHUKe B KOMMePYECKHX I[eAsX SBAS-
€TCs AMIIIb BOIIPOCOM BpeMeHH.

Bonpoc 8 — «II3MeHHTCSI AU KOAMYECTBO aBTO-
POB B MUpeE B CBSI3H C MOSBAGHHEM HCKYCCTBEHHOTO MH-
TEAAEKTa?> — IPEACTaBASCTCS He TOABKO Ba)KHBIM, HO
U KpaiiHe IpoTUBOpeurBbiM. CO3HATEABHO PeAYIIUPOBaB
ero Ao sompoca o BausHuu M Ha usmenenne koauye-
CTBa aBTOPOB B MHp€, MbI IIOAYYHAU YeTKOEe Pa3peAeHue
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PECIIOHAEHTOB HA TPH IPUOAHSUTEABHO PAaBHOBEAMKHE
rpymmst (Auarpamma 8). B moapsy rpsaymero yseamde-
HMA YHCAQ aBTOPOB BBICKA3aAMCh 36,5% OIpOIIeHHBIX,
B MMOAB3Y yMeHbineHns — 30%, 31,5% ybexaeHbl, 4TO
o0I1jee YMCAO ABTOPOB He U3MEHHTCSI.

1,0%

14,0%

B VI3MeHMTCA, HO HEIIOHATHO B KaKyI0 CTOPOHY

B Pesko ymMeHbIINTCA

[ 3aBucuUT OT MOfieNIN pacupesieNieHNs paB Ha pe3ynbTarsl VN
O He nsmennrca

O Ysemmuntca

O YMeHbINTCA, HO He3HAYNTETHHO

Auarpamma 8. PacnpepneneHne oteeTos Ha Bonpoc 8

Bompoc 0 moTeHIMaAPHOM H3MEHEHHHU YHCAA aBTO-
POB YMECTHO IIPOHAAIOCTPHPOBATD CACAYIONIUM IIPHMe-
pom. V3BecTHbIN XypHAA HayYHOH PaHTACTUKU U (PaIH-
tesn Clarkesworld o6bsBuA 0 mprOcTaHOBKE mIpHeMa
3asBOK IIOCA€ HAIIABIBA CIIAMa, BBI3BAHHOIO AKTHBHBIM
HCIIOAb30BAHHEM CEPBHCOB Ha OCHOBE HCKYCCTBEHHOIO
nHTeArekTa [22]. Tak, 32 OAMH MecsI} B XypHaA IIOCTY-
iAo 700 3asBOK, HamMCaHHBIX AFoAbMH, B SO0 — creHe-
puposannsix . PepakTop sxypHasa Asimov’s Science
Fiction Taioke 3aMeTHAQ, YTO B PEAAKIIUIO MACCOBO CTAAH
IOCTYTIaTh OAHOTHIIHbIE HCTOPUH, KOTOpbIe, KaK BbIIC-
HHAOCH, ObiAu creHepupoBausl . Aro6omsITHO, 4TO
UCTOPUH IIPU ITOM MOTAH MMETb OAUHAKOBBIE MAH CXO-
Kpe Ha3BaHHA. Tak 4To pOPMAABHO MBI y>Ke IMeeM OTBeT
Ha ITOCTaBAEHHbIN BOIPOC: KOAHMYECTBO aBTOPOB OyAeT
YBEANYMBATBCS, €CAM Pe3yAbTaThl (yHKIMOHUDPOBAHMUI
WU 6yayr npusHaBarbest PYIA, a MOAXOADBI K TOMY, KOTO
CYUTATb ABTOPOM, He OYAYT [IepeCMOTPEHEL.

B paMKax 3KCIIEPTHOTO OLPOCa PECIIOHAEHTaM ObIA0
IPEAAOKEHO TIOAYMATh HaA BOIPOCOM 9, HOCSIUM CKO-
pee puaocodckuit xapakrep: «COrAACHBI AU BBL CO CAe-
AYIOIIUM yTBepKAeHHeM: *VICKyCCTBEHHbBIN HHTEAAEKT
MOJXKeT IIOIACTb B “NHUPPOBOE PabCTBO” K YEAOBEKY >,
BoabmuncTso (59%) He paccMaTpuBaer STOT CLeHaApPHil
Kkax BeposTHbIi (Anarpamma 9). Ho ecam pomycTuts, 9T0
HICKYCCTBEHHBIN MHTEAAEKT MOXET OBITh B OTAAAEHHOM
OyAyIeM HapeAeH MPABOCYOBEKTHOCTBIO IO AHAAOTUH
C IOPUAMYECKHM AHMIIOM, TO IIOAOXEHHE, B KOTOPOM OH
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B TaKOM CAydYae OKaXKEeTCsl, BIIOAHE BIIMCHIBACTCS B OIIpe-
AeAeHHe TOHATUS «pabcrBo». Tak, B COOTBETCTBHH
c ompeaeseHueM caoBaps Bpoxraysa u E¢pona cyme-
CTBEHHAsl 0COO@HHOCTb PabCTBa 3aKAIOYAETCS B TOM, UTO
TOCITIOAMH BAAA€eT AMYHOCTBIO CBOErO paba Ha IpaBax
cobersennoctH [23]. B kagecTBe co6CTBEHHOCTH APYTO-
ro pab He IPHHAAAEKUT CAMOMY cebe, er0 HHAUBUAYAAD-
HOCTb YHUYTOXKA€TCSI, IIPU 9TOM BCe IIPOAYKTHI pabCKoro
TPyAQ IIOCTYIIAIOT B PACIIOPSDKEHUE BAAACABIIA.

1,5% _-2,5%

33,0%

B Her

W Aa

[ Hao6opor

O ITocunrasn Bompoc 6peaoBsIM
[ 3arpyaHsOCh OTBETUTDH

Ouarpamma 9. Pacnpepenenne oteetos Ha Bonpoc 9

IpeAcTaBAsieTCsl, YTO OTBET HA STOT BOIPOC AOANKEH
3aBHCETh OT TOIO, KaKasl HOPHUAUYECKAS KOHCTPYKIIUS
OyAeT MPUHATA 32 OCHOBY IPH CO3AAHHM MOAEAH IIpa-
BocyobexkTHOCTH WM. Tak, ecam MoaeAb IpaBoCyOb-
ekTHOCTH MM OyAeT CKOHCTPyHMpOBaHA IO AHAAOTUM
C FOPUAMYECKHM AUIIOM, TO OTHOmeHus Mesxay VI u ero
cospareseM (yupeauTesem) GYAyT CYIIECTBEHHO OTAH-
9aThCsl OT OTHOLIECHHUI paba 1 paboBAAAEAbIIA.

BbIBOObI

OCHOBHOI1 BbIBOA, KOTOPBIN MOXKHO CAEAATH IO PE3YAb-
TAaTaM aHAAM32 COOPAHHDIX AAHHBIX, 3AKAIOYAETCS B TOM,
9TO IO psiAy KAIOUEBBIX BOIIPOCOB PacCMATPUBAEMOM
IPOOAEMATHKE EAHHCTBO B IPOPECCHOHAABHOM CO00-
I[eCTBEe OTCYTCTBYeT. PeCIIOHAEHTBI BBIPAXKAIOT IIPSIMO
IPOTHUBOIIOAOXKHBIE IIO3ULIUH, IIPUYEM IPOCAEAUTH LIPs-
MYIO KOPPEASILIUIO MEXAY OTBeTaMu U cdepoil mpodec-
CHOHAABHBIX HHTEPECOB ONPOIIEHHBIX YAAETCS AAAEKO He
Bcerpa. B 1jeaoM, U3 pe3yAbTaToB ompoca cAepyer, 9To pe-
CIIOHAEHTBI PyKOBOACTBOBAAYCD B IIEPBYIO OUYePEAD AUY-
HBIMU YOEKACHUSIMY, & He COOOPaKEHUSIMU IIPAKTHIe-
CKO¥ II0AB3BL. ITp1 9TOM B BOIIPOCAX pacIipeAeAeH s [IPaB
U BO3HATPAKAEHHUS OOLIasi TEeHAEHLHSI OTBETOB — IIpe-
AOCTaBA€HHE HanOOABIIEr0 06’beMa IPaB [IOAb30BATEASIM
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WM. Bo3aM0OXHO, 3TO CBSI3aHO C TeM, YTO CaMH PeCIIOH-
AEHTBI BUASIT ce6sI B [IEPBYIO O4epeAb IMEHHO [IOAB30Ba-
TeAsIMU. BaxHO, YTO, HECMOTPSI Ha OTCYTCTBHE €AUHCTBA
OIIeHOK B OTBETAX Ha KAIOUeBbIe BOIIPOCHI, OOABIIHHCTBO
OIIPOIIEHHBIX B UTOTe COTAACHAMCH C HEOOXOAUMOCTBIO
PaspabOTKH CIIELHAABHOTO PEryAUPOBAHMS.

ABTOpBI HACTOSIIEH CTATBU OTAAIOT cebe OTdeT
B TOM, YTO 3HAYUTEABHAS YACTh BOIPOCOB, OTHOCSIUXCS
K Ipo6OaeMarrke ncroapsoBanus M B chpepe nHTEANEK-
TYaAbHOM COOCTBEHHOCTH, OCTAAACh 3a PaMKAMH HCCAe-
AoBaHus. Tak, aKTyaAbHBIMH IIPEACTABASIOTCST BOIIPOCHI
YCTaHOBAEHMS IIPABOBBIX M 9THYECKUX IPHHIUIIOB Ma-
IIMHHOTO OOYYeHHUsI CHCTeM, CBSI3AHHBIX C TeHeparjueit
Pa3ANYHOrO KOHTEHTA, M OTBETCTBEHHOCTH pa3pabor-
YHKOB TeXHOAOTHI, IOCKOABKY IIPH MCIIOAb30BAHUH, Ha-
npumep, pemennit Tuna ChatGPT HeAbsst MCKAIOYATH
reHepaluio 00BEKTOB, OXOXHX HA OPUTHHAABHBIE aB-
Topckue npoussepenust [24]. Peub uper o Tom, uTO He-
OCBEAOMAEHHBIN IIOAB30BATEAb 3THX PEINEHHMIl, OXXHAASL
IIOAYYUTH CBOOOAHBIN OT IPAaB TPETBUX AW} PE3YABTAT,
OyAeT OKAa3bIBaThCS B KOH(PAMKTHBIX CHTYAlMSIX Hapy-
LIIeHHUSI TIPaB Ha OODBEKThI HHTEAAEKTYAABHOM COOCTBEH-
HOCTH, pa3paboTUHK ke IIPU 9TOM OYAeT CCHIAATBCS Ha
06br4Hyo B mpakrike VT oroBopKy MOCTaBKY pelIeHui
“as is”. UTOOBI yMEHBIINTD HETATUBHBIA 9) PEeKT, B AAHHBIX
06CTOSTEABCTBAX MPHAETCSL TPebOBaTh OT pasdpaborum-
KOB PYKOBOACTBOBATLCSI TeMH MAH MHBIMH IPHHIIUITIAMI
PaspaboOTKH CHCTEM U UX OOYUeHHs; B YACTHOCTH, 3AeCh
«IIPUHIIUIIBL 3THKH — 3TO TOT IMPAKTUYECKUH HHCTPY-
MEHT, KOTOPBIF MOT'YT IIPUMEHSTh KaK OPraHM3aLIIHU, TaK
U YaCTHBIE AWIIA, 3AHUMAIOIINECs Pa3paboTKOM TeXHOAO-
Uit HCKYCCTBEHHOTO HHTeAAeKTa>» [25].

3a mpepeAaMH IIPOBEAGHHOTO OKCIIEPTHOIO OIpPOCa
0CTaAACh U IIPOOAEMATHKA HOPBOBI C IIAATHATOM «CO CTOPO-
Hb1>»> VI ¢ yyetoM criocobrocTH aaropurmos VI k camo-
obyuenuio. B rieaoM, AAsT GYHKIMOHUPOBAHUSI TAKHX CH-
CTeM HeOOXOAUMO OOeCIIeIHTh BOBMOXKHOCTD AASI YEAOBEKA
KOHTPOAUPOBATH ITH IPOLIECCH U IIPU HEOOXOAMMOCTH
KOPPEKTHPOBaTh IPHHLAIIbI pAGOTH AATOPUTMOB [26].

VHymupyst MCCAeAOBaHHE BOIPOCA 00 MHTEAACKTY-
AABHO COOCTBEHHOCTU B Cdepe HCKYCCTBEHHOTO HHTEA-
AEKTa, aBTOPBI CTPEMUAFICH TIOAYIUTD IIPEACTABACHIIE O AO-
MUHHPYIOIVX B 9KCIIEPTHOM co001IecTBe MHeHUsIX. Ompoc
IIPEACTABYA MHTEPECHBIN CPe3 MHEHHI 1 AAA BaXKHBIE OPU-
@HTHPBI PA3BUTHSI MEKAUCLIMIIAUHAPHOM AMCKYCCHH O TIpe-
Aeaax ucroab3oBanmsi VIV M pasBUTHM OTeYeCTBEHHOTO
IIpeAMeTHOTO 3akoHoAareabcTBa 06 MIC B ycaoBrsIx moBce-
MECTHOT'O PacIpOCTPaHEeHHsI U(PPOBBIX TEXHOAOTHIL.
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AnroTaums. Mcecnepyetcs npobnema asTopcTea npu
MCMONb3OBAHMM CUCTEM UCKYCCTBEHHOTO MHTENNEKTA A
CO3[0HMS Pe3yNbTATOB MHTENNEKTYANbHOM AEATENBHOCTM.
Llenb nccnepoBanus — BbisiBNieHUe CyLLECTBYIOLLENO COCTO-
SIHUS NPABOBOTO PErySIMPOBAHMS UCCNERYEMbIX MPABOOTHO-
WeHWH M BUAEHWEe ero passuThs. BeigeneHo cywecTsyowee
NMPOBOBOE NONIOXEHUE CUCTEM MCKYCCTBEHHOTO MHTENNEKTA
8 npase Poccuickoit Pepepaupu, Bknoyas obobieHne
cynebHOM NpaKTUKK Ha nccnegyemyio Temy. Mcnonbays
KOHLENTYasbHbIM Noaxos K paboTe UCKYCCTBEHHOTO MH-
TESIEKTA, OBTOP BbISIBMI CYLLECTBO hEHOMEHA M 0BpaTHA
BHMMOHME HO NPOTHO3MPYEMOE PA3BUTHE CUCTEM UCKYC-
CTBEHHOIO UHTENNEKTA.

McenepoBaH BOMPOC 0 «CO3HAHMM» CUCTEM UCKYC-
CTBEHHOTO MHTENNEKTA, MPUMEHEH MOAXO[, C TOUKM 3PEHMS
KBAHTOBOW MEXAHWKM U ee MHTepnpeTaumit. BeigenHyto
NPEANONOXEHNE O BOSMOXHOCTHU CYLLECTBOBAHMS Y UC-
KyCCTBeHHOFO UHTENNIEKTA CBOEro «KCO3HAHUA». BbI,D,EJ'IeHO
HECKOJbKO BUAOB B3OMMOAENCTBUS YENOBEKA M PEHOMEHA
NPU CO3AAHUM PE3YNbTATOR MHTENNEKTYANBHOM AeATeNbHO-
ctn (PMI), oxpaHsemsix 3sakoHom. PaccmoTpero seneqme
C TOYKM 3PEHMs NOJPAXKAHMUS YeIOBEYECKOMY MO3TY, Yepes
NPU3MY €ro XapaKTePUCTUKM KAK HENMHEMHOM AMHAMMYE-
CKOM CUCTEMbI, MOABEPXEHHOM BiusHMIO xaoca. [1pueeneH
NPUMEpP POCTA CKOPOCTU PA3BUTUS CUCTEM UCKYCCTBEHHOTO
MHTENNEKTA M BLICKA3aHO YHexaeHue o HeobXoAMMOCTH
y4eTa faHHOro ¢aKTOpa NpM NPABOBOM PEryIMPOBAHMM.
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MpeanoxeH MHCTPYMEHT ANsi OTHECEHMS BUAOB B3A-
MMOLENCTBMSI YESIOBEKA M CUCTEM MCKYCCTBEHHOTO MHTEN-
nekta (CUW) ans onpepenetus obbemMa OXpaHaembix NpaB
u asTopcTea Ha PU[: nposepeHue skcneptnasl paborte
CUCTEM HA MPEAMET OXPAHbI PE3YNLTATA MX PABOTHI KAk
PN B 3aBMCcHUMOCTH OT 06bEMA B3AMMOAEMCTBUS A
NPefOCTABNEHNS TAKUM PE3YSILTATAM CTATYCA OXPAHSEMBIX.
B pesynbrate TAKMX 3KCMEPTH3 BO3MOXHO BblgeneHue ans
oxpaHsbl pesynsrartoe He kak PUJ, a kak cneumansHoro
cybbekTa aBTOPCKOro Npaeda.
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Abstract. In the article, the author explores the problem

of authorship when using artificial intelligence systems to
create the results of intellectual activity. The aim of the study
is to identify the current state of legal regulation of the
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studied legal relations and the vision of its development.
The author highlights the existing legal status of artificial
intelligence systems in the law of the Russian Federation,
including a generalization of judicial practice on the topic
under study. The author, using a conceptual approach

to the work of artificial intelligence, reveals the essence
of the phenomenon. Draws attention to the predicted
development of artificial intelligence systems. In the work,
the author investigates the question of the “consciousness”
of artificial intelligence systems, applies an approach
from the point of view of quantum mechanics and its
interpretations. It is suggested that it is possible that
artificial intelligence already has its own “consciousness”,
based on the previously indicated approach. There are
several types of interaction between a person and a
phenomenon that are protected by law when creating
RIA. The author also considers the phenomenon from the
point of view of imitation of the human brain, through the
prism of its characteristics as a non-linear dynamic system
influenced by chaos. An example of the growth in the rate
of development of arfificial intelligence systems is given
and a statement is made about the need to take this factor
info account in legal regulation. The author proposes a
tool for classifying the types of interaction between a
person and AlS to determine the scope of protected rights
and authorship for RIA: conducting an examination of the
operation of systems for the protection of the result of their
work as RIA, depending on the amount of interaction to
provide such results with protected status. As a result of such
examinations, it is possible to single out for the protection
of the results not as a RIA, but as a special subject of
copyright.
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O6paruTe BHIMaHIE, YTO yMEHUE MBICAUTD BCETAQ
PacCcMATPHUBAAOCH KAK OTAMYUTEAbHAS YePTa Y€AOBEKA;
HA IIEePBBLIL B3TASIA, )KEAQHNE MEXAaHU3UPOBATb CAMYIO
IeAOBEUECKYIO YEPTY KaKETCS IAPAAOKCAABHBIM. TeM
He MeHee yKe APeBHIe I'PeKU 3HAAH, YTO AOTHIECKOe
MBILIA€HHE — CTPYKTYPHBII IIPOLECC, AO HEKOTOPOI
CTEIIeHH YIIPABASIEMbII OIPEACACHHBIMU 3aKOHAMH.
Aazaac P. Xopumadmep [1, c. 32]

PesyavraTsr nccaeposannit Yepua, Toropunra, ITo-

cra, MapkoBa u Apyrux ocHOBaTeAeH Teopuu 3 PeKTuB-
HO BBIYMCAUMOCTH HATAAKHBAIOT Ha MBICAB, 4TO BOOO-
111e AI000¥ Tporjecc B HameM Mupe MOKeT OBITh OIHMCaH
Ha0OpOM 0011epeKypCUBHBIX QpYHKIUI HAU AATOPUTMOM
tuna Mapkosa nan Mamus Teiopunra-ITocra.

A.B. Kamunckuii [2, c. 53]

H_[I/IPOKOG pacrpocTpaHeHHe KOMIIbIOTEPHOMN TeXHH-
KH, OCHOBAHHOJ! Ha IPHHIIUIIAX PAOOTbI, HCCAEAOBAHHbIX
u onucanubix GpoH HeiimanoM, obecrieurnao pasBuTHe
AATOPUTMHYECKHX CHCTEM, KOTOpPbIe CeTOAHS Ha3bIBAIOT
HCKYCCTBeHHBIM uHTeArekTOM (panee — WN). Ilepso-
HAYaAbHO 9TOT TEPMUH MOSBHACS KaK Ha3BaHHE OTPACAU
HAayKM Ha AeTHeM ceMuHape B AapTmyT-koasepaxke (Xa-
HOBep, CIIIA), opranusoBaHHOM AskoHoM Mak-Kapry,
Mapsunom Muncku, Haranuaaem Pouecrepom u Kao-
AoM Ilennonom B 1956 1. [3], u B HacTosmee Bpems siB-
ASIETCSI OYeHb MOIYASPHON M Pa3sBUBAOIIENCST 0OAACTHIO
HCCACAOBAHHUH U AQXKe TIPOIIECCOM, BBICTYTIAIOMEM B Ka-
4ecTBe TOYKH POCTa 9KOHOMUKHU.

3a mepBeHCTBO B PasBUTHU CHCTeM MCKYCCTBEH-
Horo unrearekta (panee — CUM) u BcTpamBanue ux
B 9KOHOMHKY I'OCYAAPCTB OOPIOTCS BeAyIMe TeXHOAO-
rudeckre aupepsl: Kurait, Poccus, CIIA, fnonus, EC
U OTAEABHBIE €TO FOCYAApPCTBA. boAbIMHCTBO cTpaH npu-
HSAM Ha FOCYAQPCTBEHHOM YPOBHE CTPaTeruH Pa3BUTHSA
u npumeHenns MU [4-8]. TIpocToit OUCK B MHTepHeTe,
BKAIOYAIOIHI B Ce0sl CAOBOCOYETAHUE «HCKYCCTBEHHbIN
HHTEAAEKT>, AeMOHCTPHPYET OTPOMHBII HHTEpeC K AQH-
HOM obaacTu Hayku. FIccAeAOBAHMS IO UCIIOAB30BAHHIO
HCKYCCTBEHHOTO MHTEAACKTa B PA3AUYHBIX OTPACASIX 9KO-
HOMHKH ITOKa3BbIBAIOT €T0 000CHOBAaHHOE MPAKTUYECKOe
IpUMeHeHHe, OKa3blBalolee TO3UTUBHBIA dddext [9-
11]. C yuerom nocaeannx paspaborox CHU xak npu-
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MepsI MOKHO npuBecTr caeayromue: Chat GPT-4, koto-
pyto mpeacrasuan Microsoft u OpenAl B mapTe 2023 I.
[12, 13]; BERT, LaMDA 2, pa3paboTaHHbIe KOMITAHHEM
Google 82018~ 2022 rr. [ 14, 15]; YATI, YAML ot xoM-
nauny Yandex [16]. Tu cucreMbl MOTYT HCIIOAB30BaTh
rOAOCOBOM MHTEP(ENC, [HCATh TeKCTDI, BBIIOAHATD AO-
MallHHe 3aAQHUS M AKe IIHCATh AUIAOMHBIE PabOTHI,
IIPHL 9TOM HEKOTOPbIE [IOAArAI0T, YTO TAKHe CUCTEMSI 00-
Aapator cosHanueM [ 17, 18]. MiccaepoBanus peryanposa-
Hus Ha creike CHIM 1 aBTOpCKOTO IpaBa mo-mpesxHeMy
AKTYaABHBI U CIIOCOOCTBYIOT PasBUTHIO IIPABOBOTO ITOAS
B AQHHBIX 00AACTSX.

ABTOp GYAET IIPHAEPIKUBATHCS OIIPEACACHHUSI HCKYC-
CTBEHHOTO HMHTEAAEKTA, KOTOPOE YCTAaHOBAEHO II «a»
cr. S VYxasa Ilpesupenta PO or 10.10.2019 Ne 490
«O pasBUTHM HMCKYCCTBEHHOTO MHTeAAeKTa B Poccwmii-
ckoit Oepeparuu>» (BMecte ¢ HanmonaabHo# crpareru-
eil pa3BUTHUS UCKYCCTBEHHOTO MHTEAAEKTA Ha IIePHOA AO
2030 r.). ABTOp CUMTAeT, YTO YKa3aHHOe OIpeAeAeHHe
HarOoAee TIOAHO OTPAKAET CYTb SIBACHUS M OTAUYAETCS
OT OTIpeAeAeHHIl, UMEIOIIUXCS B UHbIX cTpaHax [ 19, 20].

Ha Hacrostmuit MoMeHT npaBoBoe noaoxxeHre CHH
B IPOXXAAHCKOM ITpaBe POCCHM OTAGABHO M CIIEIIMAABHO
He omnpepeseHO. Takue cuCTeMbI SBASIOTCS C TOYKHU 3pe-
Hust I'K PO o6pexraMu rpaskaaHCKOTO IIPaBa, KOTOPbIE
He MOT'YT OBITh HaAeAeHbI HUKAKMMH IIPABAMU II0 OTHO-
LIEHHIO K AIOOBIM OObekTaM 1 cybbexram mpasa. Kakoi
HMEHHO OOBEKT TI'PAKAAHCKOTO IPaBa IPEACTABASIIOT
co00#1 Takue CHUCTeMbI HCKYCCTBEHHOIO MHTEAAEKTa —
TeMa AASl OTAEABHBIX HCCACAOBAHUIL.

AsTop noaaraet, uro M sBaseTca cAOXHOCOCTaB-
HbIM 06beKToM rpaxpanckoro mpasa [21]. Coorser-
CTBEHHO OTHOIIEHHEe K IIPaBOBOMY peryAMpPOBAHHIO
PabOTBI MCCAGAYEMBIX CHCTEM AASL CO3AQHHS Pe3yAbTa-
TOB UHTEAAEKTYaAbHOI pesTeabHOCTH (pA2see — PUIA)
AOAXKHO OCHOBBIBATHCSI Ha MMEIOIIeliCsl IPaBOBOI bOase.
Tak, B 4. 1 ct. 1259 TK PO ycranosaeH mepedens 06s-
eKTOB aBTOPCKOTO IpaBa, KOTOPBIA He SIBASETCS UcYep-
nbiBatomum [22, c. 8-10]. McKyccTBeHHbII HHTEAACKT,
COTAACHO OOLIETPUHATOMY MHEHHIO, OXPAHSIETCS C TOYKH
3pEeHHsI ero IPUHAAASXKHOCTH K IIPOIPAMMHOMY obecrre-
wennio (cr. 1261 TK P®), Takoit MOAXOA COOTBETCTBYeT
001eMUPOBOI TEHAEHIIUY 1 OTPAXKEH B KOHBEHIJHSIX II0
3amuTe ABTOPCKUX mpas [23, 24].

PaspuTHe KOMIBIOTEPHOH TEXHHKM IIOKA3aAO AO-
THYECKYI0 OIIMOKY TaKOTO IIOAXOAQ, TIOCKOABKY AIOOOI
BHA HHTEAAEKTYAABHOHM COOCTBEHHOCTH, CO3AABaeMbIi
[IPOrpaMMHBIM ObecriedeHreM, OYAET IIPOM3BOAHBIM OT
AuTeparypHoro npousBepeHust [25]. CaepoBaTeAbHO,
00BeKT IIpaBa He MOXKET OBITH ABTOPOM HU B KAKOM KAIOUE
U AOAKEH PacCMATPHBAThCSA KaK HHCTPYMEHT, KOTOPBIM
IIOAB30BAACS ABTOP IPH CO3AAHUH OXPAHIEMBIX 3aKOHOM
Pe3yAbTATOB MHTEAACKTYAABHON AesiTeAbHOCTH. [IpakTu-
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Ka IPHMEeHEHHs 4eTBePTOH YacTH IPpakAaHCKOro Kopekca
P®, srrpaxkennas B IlocTanopaennn Ilaenyma Bepxosro-
ro Cypa PO or 23.04.2019 N 10 «O npuMeHeHHU 4aCTH
gerBepToii Ipakpanckoro xopexca Poccuiickoit Qepepa-
nuu> [26], IOKa3bIBAET, YTO UCIIOAB3OBAHHE TEXHUIECKHX
CPEACTB He BAVSIET Ha TBOPYECKHI XapaKTep CO3AAHHUS IIPO-
H3BeACHNS], HO OOpATHAsI TEHASHIIMST — CO3AQHUE IIPOU3-
BEACHUSI TEXHUIECKUMH CPEACTBAMH B OTCYTCTBHE TBOpUe-
CKOTO XapakTepa — He IOPOXAAET IPOM3BEACHHUS. ABTOD
OTMeYaeT, 4TO AAHHOE CYy>KAeHHE — He HTOTOBOE, 2 TOABKO
OTpaXkaeT TeKYL[yIO CUTYAL[HIO B IIpaBe.

CoraacHo CyIlecTByIOIell OOIIeIPUHATON KAACCH-
¢uxkanun CHM peadrcsa Ha Tpu THITA: «cAaabpmt >,
«cuapHbiit UM », «cymnep-HH>. BBuay Toro uTo nccae-
AyeMble CHCTeMbI He IPHOAUBHANCH K «CHAbHOMY VM >,
KOTOPBI IO CBOUM XapaKTePHCTHKAM CIOCOOeH cOoOT-
BeTCTBOBATh YEAOBEUECKOMY MHTEAAEKTY, BOIIPOC O IIPH-
CBOEHHHU TaKUM CHUCTEMaM CTaryca CyObeKTa IIpaBa elje
He ITOAHMMAeTCs Ha ypOBHE HOPMATUBHOTO TBOPYECTBa,
HECMOTpsl Ha MOMBITKU YKe Ceidac perncTpHUpoBaTh
B Pa3AMYHBIX CTpaHax nateHTsl Ha PHMA, aBTopom xoTo-
prix sBaserca M, u paxe saperucTpupoBaHHOE U ITPHU-
3HaHHOe aBropcTBo MU [27; 28, c. 255 ]. I1pu atom cyab!
3AIUINAIOT PE3YABTAT PAabOTHI MCKYCCTBEHHOIO HHTEA-
A€KTa KakK oXpaHseMbldl aBTopckuM npasom PHA, moTu-
BHPYS 9TO KaK paboTy 4eAOBeKa, KOTOPYIO OH IIPOAEAAA
¢ momompio mporpamMmuoro obecrnevenus [29]. Ilpaso-
IPYMEHUTEAN B CBSI3M C OTCYTCTBHEM IIPaBOBOM 6a3bl,
Kacaromeiicss Takoro ¢penomena, kak CHM, BoHy)Ae-
HBI HCXOAUTD U3 0A30BBIX IIOCBIAOK AASI PETyAUPOBAHIS
B PaMKaX MMeEOIerocsl 3aKOHOAATEAbCTBA, HAIIYIIbIBAsI
0aAaHC MeXAY 3aILIUTON IIPaB IIOAYYATEAS] Pe3yAbTATA Pa-
OOTBI TAKMX CHCTEM M IIPU3HAHHEM PabOTHI HCKYCCTBEH-
Horo untearekTa PUA.

ABTOp cuMTaeT HEOOXOAMMBIM OOPATHTb BHUMAHME
Ha KOHIIEIITYaAbHBII IOAXOA K IIOHUMaHHI0 paborst M.
ITo cyTH, MCKYCCTBEHHbI MHTEAAEKT M CHCTEMBI, CO3-
AQHHBIe Ha 6a3e ero TEXHOAOTHI, IIPEACTABASIOT COOOM
aBTOpedepeHTHbI (peHOMeH, INOXOXMH Ha MHapapOKC
ONMMeHHAR, B COBPEMEHHON TPAKTOBKE MMEIOIIMI BUA:
«JTO BbICKa3bIBaHHE — AOXKb». PaboTa BCex cucTeM
HCKYCCTBEHHOTO MHTEAAEKTa OIMCaHa B UX Ha3BaHUH,
9TO CO3AAHHE «MEeXaHHJECKOTO YeAOBEUECKOrO MO3Ta>,
MIOAHOCTBIO HACTPAHUBAEMOTO ITOAB30BATEAEM IIOA CBOU
HY>KABI, CIIOCOOHOIO IIOKAa3bIBAaTh PE3yAbTaThl HapaBHE
C YeAOBEKOM HAM AyYIlle YeAOBEKa.

IIpobAeMa MOSIBAEHUSI «CO3HAHHUSI» Y CHCTEM Ha
0a3e yKa3aHHDIX BBILIE TEXHOAOTHIL, 9BOAIOLIHS HX B 60Aee
CAOXHBIE U BBICOKOPA3BHTBIE CHCTEMBI, IIOHUMaHHe KO-
TOPBIX y>Ke He OYAT AOCTYIIHO YeAOBEKY, COBAAIOT PUCK
ncnoapzosanus CUU [30]. Borpoc o BO3MOKHOCTH 110~
SIBACHUS «CO3HAHUS» / «MBIIACHUSI>»> Y KOMIIBIOTEPOB,
6514 ToARSAT B 1950 1. A. Thropunrom B ctatsu « Comput-
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ing Machinery and Intelligence>» [31]. Ha Hacrosmpuit
MOMeHT PHAOCOPHS He UMeeT OAHO3HAYHO IIPU3HAHHOTO
BCEMH HCCACAOBATEASIMH OIIPEACACHHS AAS <« CO3HAHMS>,
HO paccMaTpuBasi «cosHaHue>» AAs MM, aBrop 6Oyaer
npUAepXUBaThcs KoHmenuu Ax. Aokka [32].

CymecTBylonye TeOpUH CO3HAHUS BeCbMa pa3HO-
00pasHBl — OT KAACCHYECKUX TEOPHIL A0 COBPEMEHHbIX
TUIIOTe3, IPEACTABASIIONIUX CO3HAHHE dYepe3 IAeKTPO-
MarHuTHOe MHOpManHOHHOe ToAe (conscious electro-
magnetic information field theory) [33-35]. Hanpuwmep,
THIIOTe3d OPraHM30BAHHON OOBEKTUBHOM peAyKIJUH
(Orchestrated objective reduction, kparko Orch OR —
TUIOTe3a) MPEATIOAAraeT, YTO CO3HAHHME BO3HHKAET Ha
KBAaHTOBOM YPOBHE BHYTPH HEHPOHOB, M OTPHI]aeT TOT
$aKT, 4TO CBA3M MEXAY HEHPOHAMHU AAIOT BO3MOXHOCTD
BO3HMKHOBEHMS CO3HAHMS, CUMTAS MEXaHH3M KBAHTOBBIM
nporneccoM. [Ipu aTOM AaHHBIE TEOPHM HUMEIOT KOHKPET-
HO-Hay4HOE COAepP)KAHHe U MOTYT OBITh IIPOBEpPEHbI de-
pe3 MMeroIKiics HayqHbIi anmnapar [36].

Tak, B anpeae 2022 1. Ha MeXXAYHAPOAHOH KOHpepeH-
run «Hayka o co3HaHMM>» OBIAM IIPEACTaBAEHbI IIEPBbIe
Pe3yABTAThI 9KCIIEPUMEHTOB, KOTOPble MOXKHO MHTEpIIpe-
THPOBATh C TOYKHU 3PEHUS KBAHTOBOH TEOPUM CO3HAHU
KaK ee IMOATBepXAeHHUe. PagyMeeTcs], AeAaTb ITOCIIENIHbIX
BBIBOAOB HCCAEAOBATEAN He IIPeAAATraioT, OHH, HA060PoT,
IIPEAAATAIOT ITOAXOAUTD K 9TOMY BOIPOCY OCTOPOXKHO
BBHAY KPUTHKU AaHHO# Teopuu [37-39]. Ilo Muenuto
aBTOpa, MOXHO OOPATUTH BHMMAHKe Ha KBAHTOBYIO (u-
3HKy, OIMCBHIBAIONIYI0 AI00Oe B3aNMOAEHCTBUE MMEHHO
C TOYKHM 3peHHs MHKPOMHUPA, IOCKOABKY AdAbHefIIee
Pa3BUTHE KOMIIBIOTEPOB IIOAPA3yMeBaeT MX IlepexoA Ha
KBAHTOBYIO OCHOBY.

CrouT OTMETHUTD, YTO B CBS3M C MHHHATIOpH3aIUei
anIapaTHOH YaCTH KOMIIBPIOTEPOB AO MHHHMAABHO BO3-
MO>KHBIX 3HAYEHHUH MPOSBASIOTCS KBAHTOBbIE 3PeKThI
B CTAaHAQPTHBIX ycAoBHsX [40]. B cBssu ¢ aTiM nmpumene-
HYe KBAHTOBON (QH3UKM K IPOOAEMe «CO3HAHUS>» KOM-
IIBIOTEPOB BHUAWTCS aBTOPY OOOCHOBAaHHBIM IOAXOAOM
AASL OOBSICHEHHS BO3MOMXKHBIX PHCKOB HCIIOAb30BAHMS
WM. ITpumMenssa ABe caMble TIOAAEPKHBaeMble CpeAr $pu-
3MKOB TeOpUH KBaHTOBoW ¢usmku [41, c. 1], xotopsie
OIHCBIBAIOT PEAABHOCTD (CYIIeCTBYIOIUII MUp), — KO-
MIeHTareHCKYI0 HHTepIpeTaluio, CPOPMYAUPOBAHHYIO
H. Bopom u B. Teitsen6eprom [42], u pacmmpenmnyio
KoHIenuuio Oseperta [43] (MHOrommpoBas uHTEp-
nperauus), npearoskerHyro M.B. Menckum, — MoxHO
IPEAIIOAOXKHTD, 4TO «co3HaHue> VI yxe cymecrsyer,
OAHAKO AAS YEAOBEKA, KOTOPBI, COTAACHO YKA3aHHBIM
TEOPHSIM, SIBASETCSI BHEIIHUM HAOAIOAATEAEM, BCe Ael-
CTBHS 3apaHee IPOTHO3HPYeMbl, TOCACAOBATEABHBI U OT-
CYTCTBYeT 9AeMeHT KaKoi-An6o caygaitnocru. CoorBer-
CTBEHHO, IT0 MHEHHIO aBTOPA, AAHHbIE PUCKHU HY KAAIOTCS
B PeryANPOBaHUH Ha 3aKOHOAATEABHOM yPOBHE.

Pa3AudHBIe HCCAGAOBATEAH, 3ATASIABIBASI B OyAylIee,
IPEAAATAIOT CBOE BHACHHE OTHOCHTEABHO PEIyAUpOBA-
Hust CH B rpasxpaHCKOM IpaBe. BpIckasbiBaroTcs pas-
AMYHbBIE BHACHHS BO3MOXHOCTH «IlepeBopa» MU wu3
KaTeropuu 00beKTOB IPAKAAHCKOTO [IPaBa B KATETOPHIO
CyOBEKTOB B 3aBHCHMOCTH OT CYILIECTBYIOIIErO YPOB-
HS Pa3BUTHS TAKUX CHCTEM M MHBIX GakToOpoB [44-48].
B0O3MOXXHO BBIAGAUTD HECKOABKO BUAOB B3aUMOAEHCTBHS
gyeaoBeka 1 CM npu cospannu PHA, oxpaHseMbIx 3a-
KOHOM, M B 3aBHCHMOCTHU OT HX OObeMa IIPeAAAraroTcst
pasHsle criocobsr peryaunposanus: M — o6bekT mpa-
Ba, BCe PE3YAbTAThI €T0 ACITEABHOCTH IIPUHAAAEKAT Ye-
aoBeky (cymectsyromas curyanus); MU — crnenmasn-
HBII 00bEeKT, HaAeASIeMbII 3AKOHOAATEAbCTBOM ITPaBaMH
HapaBHe, Ha[pUMep, C XXUBOTHBIM, MOXKeT UMeTb KaKue-TO
mpaBa B ToM uucAe u Ha PHIA, HO oTBeTCTBeHHOCTDH
3a Hero Hecer cybnekT mpasa; MM — ropmamyeckast
(UKIHA, 9ACKTPOHHOE AMIIO, KOTOpPOE MOXXET HMeTb
B OIIPEAGACHHBIX paMKax IIpaBa, B ToM uucae Ha PUA,
U orpaHudeHHO HectH obszanHocTH; MU — cy6pexT
ImpaBa MMeeT COOTBETCTBEHHO BCe IIpaBa, B TOM YHC-
Ae u Ha PUA, u HeceT 06543aHHOCTH B IIOAHOM O6beMe.
B mepBbIX M3 YKa3aHHBIX TPeX BHAOB BO3MOXHbI KOMOH-
HATOPHBIE CUTYALIHU, KOTOPbIe OYAYT IIOPOXKAATH IIepe-
CeyeHHe CAyYaeB U COOTBETCTBEHHO MOTPeOYIOT COIO-
CTaBAEHHS IOAXOAOB B 3aBUCHMOCTH OT BKAAAQ YeAOBEKa
B paboTy CHIH AAst IPOSIBAEHHS TBOPYECKOTO XapaKTepa
paboTs! i npusHaHus ee oxpanseMbiMu PHIA,.

ABTOp OTMedaeT, 9TO BBHAY CAOXKHOCTH PabOTHI Ta-
KHX CHCTeM U IMeIOIIeHCst IPOOAEMBI «IePHOTO SIIHKA >
[49] MOKHO IIPHBECTH AASL Ay9IIETO IOHMMAHHS BKAAAA
deAoBeka B pabory M caepyromuit abCTpakTHBINA IpU-
Mep. Ecau mpeacTaBUTb paboTy CHCTEMBI HCKYCCTBEHHO-
rO MHTEAAEKTA KaK OMADBSIDAHBIN CTOA C IIAPAMH Ha HeM,
TO 4eAOBeK OYAET UIPOKOM B OHABSpPA, KOTOPBI Ober
OAHMM mapoM (6UTKOM) IO APYTUM AAS AOCTVDKEHHUs
pe3yAbTaTa; NMPUMEM 3a Pe3yAbTaT PACCTAHOBKY IIApOB
Ha cToAe (BKAIOYas Ay3b1). Takas cucTema YyBCTBHTEABHA
K Ha4aAbHBIM YCAOBHSIM, BKAIOYASI XapaKTEPHCTHKH yAapa
Mrpoka no mapy (6UTKy), 1 B 3aBUCUMOCTH OT 32AQHHBIX
XapaKTePUCTHK YAAPA, LI€AU, IIOCTABAGHHOH HIPOKOM,
OyAET ITOAyYeH Pas3HbIi KOHEYHBII PE3YABTAT B3AUMOAEH-
crBuit. [Ipn aTom, ecAn Hrpok mepBOHAYAABHO U3MEHUT
HOAOKeHVe OUTKA He3HAYUTEABHO, IOTPEOYIOTCS HHbIE
XapaKTePUCTUKM yAApPa, M II0 MCTeYeHUH BPEeMEHU pe-
3yAbTar (paccTaHOBKa IApoB) GyAeT APYTHM.

IIpunATOE M3HAYAABHO IPEAIOAOXKEHHE IPUBOAUT
K MbIcAH, 9TO Bce CHM oyeHD UyBCTBUTEABHBI K Ha4aAb-
HBIM YCAOBHSIM, KOTOPBIE KaK Pa3 U 3aA2€T 4eAoBek (ToAb-
30BaTeAb, IPOTPAMMUCT, paspaborunk). Kak caeactsue
3aAaHHE HAYAAbHBIX YCAOBHI AASI PAOOTDI CHCTEM HCKyC-
CTBEHHOTO MHTEAAEKTA B UTOTe IPHBOAUT K Pa3AUYHBIM
Ppe3yAbTaTaM, YTO U AOAKHO PACCMATPHUBATBCS AASL OIIpe-
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AGACHMS TO I'PaHH, KOTAQ TaKOE BMEIIATEAbCTBO B Aes-
reapHOCTD MU, mpuBoanT k PHA. Cucrema peryaupo-
Bauus PUIA, moaydeHHsIx B pesyasrare pabors: CI1],
AOMKHA YYHTBIBATh CTYIEHH PA3BUTHSA TAKUX CHUCTEM
1 ObITb 3a0AarOBpeMEeHHO IOTOBA K CACAYIOLIHM JTAIlaM
UX Pa3BHUTHA.

ABTOp TIpeAIloAaraeT, YTO OCHOBHI IIPAaBOBOTO pe-
ryaupoBarust CHIV, KoTopble MOTYT OBITh 3aAOXKEHBI
B OAmKaiinree BpeMsi, AOAXKHBI IPEAYCMATPHUBATh IIO-
CAGAYIOIIYI0 BO3MOXXHOCTb NPHM3HAHHSA 33 TaKMMU CH-
CTeMaMU OIIPEeAeACHHOTO Kpyra IpaB U OOs3aHHOCTel!
B 3aBHCHMOCTH OT HEKHUX KPUTepHUeB, KOTOpble MOTYT
CBUAETEABCTBOBATh O PA3BUTHU TAKUX CHCTEM B HEUTO
6oablee, yeM «cAabbrit T >,

PaspabaTpiBaeMast mpaBoBast 6a3a AOAKHA YIUTHIBAT
PHCKH, HCXOASIHE OT HCIIOAb30BAHMSA MCKYCCTBEHHOIO
HHTeAAeKTa, ¢ yyeToM ckopoctu passutus CHI. Ecan
mepBas mporpamma Ha ocHoBe MU Obiaa mpepcTaBAeHa
B 1957 . [SO] u Aaree mam paspaboTKH, TO CKOPOCTD
PasBUTHA B IIOCAGAHEE BpeMs 3HAYUTEABHO BO3POCAQ,
Google B 2018 r. mpeacrasua cucremy BERT, xoropas
MOTAA PasrOBApUBATh Ha «HATYPAAbHOM>» sisbike [14],
a B 2022 r. IporpaMMHCT, HCCAGAYSL CACAYIOIIYIO CHCTe-
My — LaMDA 2, pemua, 4T0 06HApy>KHA B Hell «CO-
sHanme» [51]. IIpaBoBoe peryAMpoBaHUe AOAKHO HATH
OTIepeXaOIFIMH TeMITAMH.

ABTOD IIpepAaraeT CACAYIONUI HHCTPYMEHT AAS OT-
HeceHMs BUAOB B3anMopeiicTBus yeaoseka u CHM B me-
ASIX OIIpeAeAeHIsT 00’beMa OXPAaHIeMBIX IIPaB U aBTOPCTBA
Ha PVIA: mpoBepeHHe BKCIIEPTH3BI PabOTHI CHCTEM Ha
IIpeAMeT OXPaHbI pe3yAbTaTa HX paborsl kak PYIA B 3aBu-
CHMOCTH OT 00'beMa B3aMOAEHCTBISI AAS IIPEAOCTABACHIS
TaKMM pe3yAbTaTaM CTaTyca OXpaHsgeMbIX. B pesyabrare
TAKHX 9KCIIEPTH3 MOXKHO BBIAGAUTD AASL OXPAHBI Pe3yAbTa-
bl He Kak PHIA, a KaK cIierjuaAbHbli CyObeKT aBTOPCKOTO
IIpaBa C IIlepeAadell IIPaB B yIPaBACHHE TOCYAAPCTBa, 060-
pameHreM B 00INecTBeHHOe/HALIOHAABHOE AOCTOSIHIIE,
HAV YCTAHOBA€HHEM aBTOPY/ CO3AATEAI0/IpOrpaMMuCTy/
IIOAB30BATEAI0 BO3HATPAKACHHSA 3a MCIIOAB3OBAHHS €TI0
PaboThI Ha Hy>ABI 00IIeCTBa AO0 FOCYAAPCTBa.

Ilo MHeHMIO aBTOpa, AO IPH3HAHMA IIpaBa aBTOP-
crBa 3a CHI u HapeAeHUsI eTo IpaBaMu CyObeKTa IIpa-
Ba NPOHAET emje HEMAAO BpPeMeHH. TeKyImjas CHUTYyaIus
ITOApa3yMeBaeT, 4YTO MECTO aBTOPa HAAEKHO H IPOYHO
3aHSTO YEAOBEKOM M He OYAET IePepaHO HCKYCCTBEHHO-
MY UHTEAACKTY.

BoaMoxHO, cO BpeMeHeM pas3BUTbIe CHCTEMBI HCKYC-
CTBEHHOTO MHTEAAEKTa CMOTYT 3aMEeHHTb COOOM AIOAElt
AASL CO3AaHMsA TpousBeaeHuit. Ho Ha HacTosmuit MOMeHT
AATOPHTMHYECKHI MHP AASL ABTOPOB npedcmasisem co-
601l Heumo 8pode «<uepHO20 SUUKA>: OHU He HOHUMAIOM,
41mMo npoucxodum 8 ezo Hedpax, u He MOZYMm NOBAUSMb HA
€20 nosederue, a 3Ha4um, He mozym u ynpasrsmo um [S2].
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TioHmt M.B. CBOMCTBO MCKYCCTBEHHOTO MHTENNEKTA B~
CbIBATLCS B OBLLYIO CUCTEMY MTPABOBOTO PEryNMPOBAHMS
uHTennekTyansHoi cobcreenHoctn B EADC. — 2021.
N2 4.T.39. C. 37-41.

TioHnt M.B. Paseutie TeXHONOMMM MCKYCCTBEHHOTO MH-
tennekta 8 EASC pns BbicTpanBaHmus HOBbIX pOPMATOB
B3anmopenctems. — 2021. N2 1-2.T. 37. C. 158-165.

Penopyk E.O. Bonpockl aBTopcTtBa, cBA3AHHbIE C UCKYC-
CTBEHHbIM MHTENIIEKTOM: MEXAYHAPOAHAS MPABOMNPUME-

HuTenbHas npaktka. — 2023. N2 2. T. 45. C. 103-112.
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®Pepopyk E.O. ABTOHOMHOCTb KOK KPUTEPHIA MPABOCY6b-
EKTHOCTM UCKYCCTBEHHOTO MHTENNIEKTA U €70 NMPUMEHE-
Hue B cdepe nHTennekTyanbHbix npas. — 2022. N2 2.
T. 41.C. 90-97.

Pegoros M.A., Haymos B.b., byaHuk PA., Tuimiok E.B. Ponb
MCKYCCTBEHHOTO MHTENNEKTA B CHEpe UHTENNEKTYANb-
HOM COBCTBEHHOCTHU: COLMAIILHO-NPABOBbIE MPOBNEMBI
tBopuectsa. — 2023. N2 4. T. 47. C. 68-83.

Yeproycos [J.A. [pobnema aBTOpcTBA NPM UCMONB30BA-
HMM CUCTEM MCKYCCTBEHHOTO MHTENEKTA AJlS CO3LAAHMS
PO. — 2023. N2 4.T. 47. C. 84-92.

YepHroycos [].A. Puckn MCnonb3oBaHUs CUCTEM MCKYC-
CTBEHHOTO MHTENEKTA B pO6OTU3MPOBAHHOM,/ L po-
Boit xypHanuctuke. — 2023. N2 1. T. 44. C. 96-103.

YepHoycos [.A. MickyccTBEHHBIM MHTENNEKT: NEPBbIE WA
Kk cybbvekTtHocTH B npase. — 2022. N2 2. T. 41. C. 98-
106.

Wewykos A.IO., Kusixesa E.A. Astop mepTs. MNoyemy Hei-
POCETb He MOXET CTaTb Cy6beKTOM ABTOPCKMX NPAB. —
2023.N22.T. 45.C. 95-102.

Wytkun C. M. BoamoxHa nu npaBocybbekTHOCTb UCKYC-
cTBeHHoro uHTennexta // Tpyabl no MHTennekTyanbHOJ

cobeteenrocTn. 2020. N2 1-2. T. 35. C. 90-137.



AL
uniTwin O Kadeppe FOHECKO
- MO ABTOPCKOMY MPABY, CMEXHbIM,

KYNbTYPHBIM U UHPOPMALMOHHBIM

U n e sco npasam HAY «Beicias

LWKOJIa 3KOHOMUKU»
Kadeppa

MexpyHapopHbii HayyHo-obpasosatenbHbii LeHTp «Kadpeapa FOHECKO no as-
TOPCKOMY NPABY, CMEXHbIM, KyNbTYPHBIM M MHGOPMALMOHHLIM NPaBamy» (cokpa-
wenHo — «Kadbeapa FKOHECKO HMY BLUD») cospan pewernem YueHoro coseta
HY BLU3 B oktbpe 2020 r. B cooteetctenn ¢ Cornawennem mexay FOHECKO
1 HaupoHanbHbIM MCCneaoBaTenbCkMM yHMBepcuTeToM «Bhicwias wkona skoHo-
mukm» (HUY BLUS) ot 7 aerycta 2020 r.

Ceoto nctopuio Lentp sepet ot Kadenpb FOHECKO no astopckomy npasy
1 APYIMM MPABAM MHTENNEKTYANbHOM COBCTBEHHOCTH, CO3AAHHOM NO MHULMATHBE
MocrosHHoro npepcraeutens Poceuiickon Pepepaumm npu FOHECKO & 1993 -
1998 rr., YpessbiuaitHoro u [MonHomouroro nocna PO gokropa topuanieckmx Hayk
npodeccopa M.A. Penotoea. Cornawenne o cozpanmn Kadpeapsl FOHECKO Ha
6a3se MHcTuTyTa MexayHapopHoro npasa U skoHomukn Mmenn A.C. Tpuboegosa
(MMN3, Hbive — Mockosckuit yHusepcutet umenn A.C. [puboegosa) 6bino nog-
nucaro 12 uions 1998 r. B 2009 r. Kadegpa no cornacosanuio ¢ Cekpetapmatom
IOHECKO 6bina nepepucnoumposaHa B Beiciuyto wWKony SKOHOMUKM.

Kadenpa IOHECKO sBnsietcs Hay4Ho-06pa30oBaTENbHBLIM CTPYKTYPHbIM MOZ -
pasgenervem HY BLL3. OpHoBpeMeHHO OHO BXOAMT BO BCEMMPHYIO CETb Ka-
beap tOHECKO & cootsetctaun c Mporpammoit UNITWIN/UNESCO Chairs,
yupexaeHHow no pewenunio 26-i ceccun leHepansHon koHpepeHumn KOHECKO
B 1991 r. s paA3BUTUS MEXYHUBEPCUTETCKOTO COTPYAHMYECTBA HA MMOBANbHOM,
MEXPEr1oHanbHOM, PETMOHANIBHOM W CyBPETMOHAIBHOM YPOBHSIX MO OTAENbHBIM
HaNPaBREHUSM 06PA30BAHMS, HAYKM, KyNbTypbl M KOMMyHWKaumK. [1porpamma
UNITWIN/UNESCO Chairs obbeaunHser B HacToswee spems 6onee 830 ka-
denp 1 20 cneunanmamposarHbix kadeapanbHbix ceter B 110 cTtpaHax.

Bo sBcem mupe kadpeppsl KOHECKO, peiicteys B myxe akaaeMU4ecKoi comnu-
ACPHOCTH, CTUMYTIMPYIOT NPOLLECC POPMUPOBAHMS KPEMKMX U YCTOMUMBBIX CBSI3EN
Mexay BY3OMM M OKOBEMMYECKMMM YUPEXAEHWSIMMU, NPABUTENBCTBAMM, MECTHBbI-
MM BNACTAMM, NPEANPUHMMATENBCKMMM KPYTAMM, FPAKAAHCKMM OBLLECTBOM M T.4.
OcHosononaraowmm npuHupmnom nporpammel UNITWIN/UNESCO Chairs ss-
NSIeTC MOMHOLEHHOE M PUBHOMPABHOE MAPTHEPCTBO YHUBEPCMTETOB, KOTOPbIE
yepes kapeapsl IOHECKO mHuummpytoT 1 peanusytor B ee paMKax pasimyHbie
NPOEKTHI, YBAXAS YHMBEPCUTETCKYIO OBTOHOMMIO M AKAZEMMUYecKyto cBobogy.

Kagpenpa IOHECKO HMY BLL3 cneunanusmpyetcs B 06nactM aBTopckoro
NPABA M CMEXHbIX NPAB, KYNbTYPHbIX U MHPOPMALWMOHHBIX NPAB, BKIOYAS Npa-
BOBOE PEryMpoBaHne KMBepnpoCTPAHCTBA, TEXHOMOMMM MCKYCCTBEHHOTO MHTEN -
nexkTa u TpaHcrymanunsma. HestensHocts Kadenpsl ocyuiectsnsertcs B coTpya-
HUYecTBe C cooTBeTcTByloWMMKM noppaspeneHmsmn Cekpetapuara FOHECKO,
B ocobeHHocTn ¢ CekTopom KynbTypbl U CEKTOPOM MHPOPMALWM 1 KOMMYHMKA -
umn, ¢ Mucturytom FOHECKO no mHpopmaumoHHbiM TexHonormsim B obpasosa-
HuK, a Takxe ¢ Komuceneit Poceurckoin Pepepaupu no genam KOHECKO.

PasHocTopoHnHss uccnepoBatenbckasi, 0BpPA3OBATENLHAS, MPOCBETUTENb-
CKasl, 30KOHOMPOEKTHAS, KOHCYNbTALMOHHAS M SKCrepTHas aeatensHocTs Kaden-
pbl KOHECKO B cdepax ceobopbl TBopuectsa U cBob0abl BHIPAXEHWS MHEHMH,
NPABOBbIX M STUYECKMX ACMEKTOB MHPOPMALMOHHOTO MAOPANM3MA, PA3BUTHS MH-
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$OPMALIMOHHOTO OBLLECTBA, MHOTONA3bIYMS B KUOEPNPOCTPAHCTBE, NPEOAOEHMS
UMPPOBOrO HEPABEHCTBA, TEXHONOIMMIA TPAHCTYMAHM3MA, BIMSHMS UCKYCCTBEH-
HOTO MHTENNEKTA HA MHCTUTYThbl NPaBa U obLiecTeeHHoe passuTie TpebyeT cTa-
BUNIbHOTO GYHKLMOHMPOBAHMS OTKPLITOM AMCKYCCMOHHOM MAOWAAKM st obMeHa
MHEHMSIMM, OBCYXOEHUS MAEH, NEePEAYuM 1 NOMYNAPUIALIM SHAHMIA.

C 1999 r. Kadenpa KOHECKO Bbinyckaer exxeKkBapTanibHbIM HAy4HO-QHAMUTH-
yeckuit xypHan «Tpyasl no uHTennekTyansHom cobeteerHocti» (Works on Intellectual
Property, www.fis.hse.ru). ¥ ero ucrokos crosnu Takue BblaQKOLMECS POCCHIACKME
npaeosegsl, kak M.J1. baunno, M.M. borycnasckwit, 2.1. Taspunos, B.A. Josop-
ues, A.l. Ceprees, M.A. Pegotos 1 ux sapybexHsie konnern Mihaly Ficsor (WIPO,
CEECA, CITIP), Adolf Ditz (Max Planck Institute for Innovation and Competition), Peter
Maggs (lllinois University), Kaarle Nordenstreng (University of Tampere) u ap.

XKypHan ny6nukyeT HayuHble CTATbU M AHANUTUYECKME MATEPUAbI, PELIEH-
3MM HO KHWUTK, SKCMEPTHBIE MHEHMS MO LUMPOKOMY KPYry NpaBOBbIX Npobrem uH-
TENNEKTYANbHOM COBCTBEHHOCTH U COBPEMEHHON MHPOPMALMOHHOM SKOCUCTEMBI.
B uncne tem, npuBnekatoLwmx BHUIMAHME GBTOPOB M YMTATENEM XyPHANA, — OKTY-
arnbHble NPOBIeMbl ABTOPCKOTO MPABA M CMEXHbIX MPAB, NPABO MHTENNEKTYAslb-
HOM COBCTBEHHOCTU B YCNOBMAX LMPPOBM3ALMM, KYIIBTYPHBIE M MHPOPMALMOH-
Hble NPABA B KOHTEKCTe KoHBeHLMI 1 pekomeraaunin KOHECKO, npaea yenoseka
B UMPPOBYIO 3MOXY, NPABOBOE PEryNMPOBAHUE KMBEPNPOCTPAHCTBA, MACCOBBIX
KOMMYHUKALMH, LMPPOBLIX NIATHOPM M SKOCUCTEM, TEXHONOTUM MCKYCCTBEHHOTO
MHTENNEKTA M TPAHCTYMAHM3MA.

XKypran sbinyckaetcs Ha ocHosanuu Cornawenuns mexay KOHECKO u HAY
BLUD 06 yupexpetmn Kapeppsl KOHECKO no astopckoMmy npasy, cMEXHBIM,
KYJbTYPHBIM U MHPOPMAUMoHHbIM npasam. Bxoaut ¢ 2014 r. B [Nepeyerb peueHan-
PYEMBIX HOYYHBIX U3AAHMH, B KOTOPbIX AOMXKHbI GbiTb OMYGIMKOBAHBI OCHOBHBIE HA -
Y4HbIE PE3YNLTAThl AUCCEPTALMI HO COUCKOHME YYEHOM CTEMNEHW KAHAMAATA HAYK,
HO COMCKAHME y4eHoM cTenenu poktopa Hayk (Mepedens BAK npu Muno6prHayku
Poccuu). Kypran exoput B Poccuitckuit muaekc HayuHoro umtuposarus (PUHL).
Ceexuit HoMep M apxus XypHana goctynHbl Ha caifte Kadegpsl KOHECKO:
https:/ /hse.ru/unesco/tis, a Takxe Ha cTpaumue xypHana https:/ /tis.hse.ru/

Kadeapa FOHECKO HUY «Bbicuas wkona sKOHOMUKM» BbIMYCKOET TAKXE
€XeMECsUYHbIN MHPOPMALMOHHBINA BlonneTeHb «Cpenas, KoTopblii becnnaTtHo pac-
ChINIAETCS B S1EKTPOHHOM BUAe no noanucke. bionnetens copepxut Mudopmaumio
O BCTYNAIOWMX B CMITy HOPMATMBHBIX MPABOBbLIX GKTAX, O MPOEKTAX HOBbIX 30KO-
HOB, YKO30B M MOCTOHOBIEHMH, O MPeLeeHTHbIX CyAebHbIX peLleHusX, o npo-

WeALWMX U NPEACTOSLLMX HAYUYHbIX KOHPEPeHUMsX, CEMUHAPaX, GOPYMaXx U T.4.

Kontaktel Kadegps KOHECKO HNY BLU3:

109028, Mockea, b. Tpexcesitutensckuit nep., 3, kab. 436;
ten./dakc +7(495) 772-95-90 * 23017;
www.hse.ru/unesco/

tis@hse.ru



ﬁmin About the UNESCO Chair
>4 on Copyright, Neighboring,

Cultural and Information Rights

UNEeSCO o ristunivesiy

Chair

The International Scientific and Educational Center “UNESCO Chair on Copy-
right, Related, Cultural and Information Rights” (abbreviated as UNESCO Chair
of the NRU HSE) was built by the decision of the Academic Council of the NRU
HSE in October 2020 under the Agreement between UNESCO and the National
Research University “Higher School of Economics” (NRU HSE) dated August 7,
2020.

The Center traces its history back to the UNESCO Chair on Copyright and
Other Intellectual Property Rights, established by initiative of the Permanent Repre-
sentative of the Russian Federation to UNESCO in 1993-1998, Ambassador Ex-
traordinary and Plenipotentiary, Doctor of Legal Sciences, Professor M. A. Fedotov.
The agreement on the organization of the UNESCO Chair based on the Institute of
International Law and Economics. A.S. Griboyedov (IMPE, now — Moscow Uni-
versity named after A.S. Griboyedov) was signed on June 12, 1998. In 2009, the
Chair, in agreement with the UNESCO Secretariat, was relocated to the Higher
School of Economics.

The UNESCO Chair is a scientific and educational structural subdivision of
the National Research University Higher School of Economics. It participates in
the worldwide network of UNESCO Chairs Program called UNITWIN. The pro-
gram works based on the decision of the 26th session of the General Conference
of UNESCO in 1991. The program focuses on inter-university cooperation at the
global and regional levels of education, science, culture, and communication. The
UNITWIN/UNESCO Chairs program currently unites more than 830 Chairs and
20 specialized chair networks in 110 countries.

All over the world, UNESCO Chairs, acting in the spirit of academic solidar-
ity, stimulate sustainable ties between universities and institutions, governments,
local authorities, business circles, civil society, etc. The fundamental principle of
the UNITWIN/UNESCO Chairs Program is an equal partnership of universities,
which, through the UNESCO Chairs, initiate and implement various projects within
its framework, respecting university autonomy and academic freedom.

The HSE UNESCO Chair specializes in copyright, related rights, and cultural
and information laws, including the legal regulation of cyberspace, artificial intel-
ligence technologies, and transhumanism. The Chair cooperates with the relevant
divisions of the UNESCO Secretariat, particularly the Sector of Culture and Infor-
mation and Communication. The Chair cooperates with the UNESCO Institute for
Information Technologies in Education and the Commission of the Russian Feder-
ation for UNESCO.

UNESCO Chair realizes versatile research, education, consulting, and ex-
pert activities in the field of freedom of creativity and freedom of expression, legal
and ethical aspects of information pluralism. The Chair works on the progress of
the informational society and multilingualism in cyberspace. Chair toils on over-
coming the digital divide, transhumanism technologies, and the impact of artificial
intelligence on social and legal institutions. All this requires the stable functioning
of an open discussion platform for the exchange of opinions, discussion of ideas,
transfer, and knowledge popularization.
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Since 1999, the UNESCO Chair has published a quarterly scientific and ana-
lytical magazine named Works on Intellectual Property (www.tis.hse.ru). Its origins
were such prominent Russian jurists as |.L. Bachilo, M.M. Boguslavsky, E.P. Gavri-
lov, V.A. Dozortsev, A.P. Sergeev, M.A. Fedotov, and their foreign colleagues Mi-
haly Ficsor (WIPO, CEECA, CITIP), Adolf Ditz (Max Planck Institute for Innovation
and Competition), Peter Maggs (lllinois University), Kaarle Nordenstreng (Univer-
sity of Tampere) and others.

The journal publishes scientific articles and analytics, book reviews, and ex-
pert opinions on a wide range of IP problems and the modern information ecosys-
tem. Among the topics that attract the attention of the authors and readers of the
journal are topical issues of copyright and related rights, intellectual property rights
in the context of digitalization, and cultural and information rights in the context
of UNESCO conventions and recommendations. The list embraces human rights
in the digital age, legal regulation of cyberspace, mass communications, digital
platforms and ecosystems, artificial intelligence technologies, and transhumanism.

The journal published based on the Agreement between UNESCO and the
National Research University Higher School of Economics since 2014. The journal
presented in the List of peer-reviewed scientific publications publishing the main
scientific results of dissertations for the degree of Candidate of Science for the
degree of Doctor of Science (the List of Higher Attestation Commission under the
Ministry of Education and Science of Russia). The journal is on the Russian Science
Citation Index (RSCI).

The latest issue and archive of the journal are on the website of the UNESCO
Chair: https://hse.ru/unesco/tis; and on the magazine web page https:/ /tis.
hse.ru/.

The UNESCO Chair of the National Research University “Higher School
of Economics” also publishes a monthly newspaper called “Sreda”, distributed
free of charge in electronic form by subscription. The Bulletin contains information
about normative legal acts coming into force, drafts of new laws, decrees and res-
olutions, precedent judicial decisions, past and upcoming scientific conferences,
seminars, forums, efc.

Contacts of the UNESCO Chair at HSE University:
109028, Moscow, B. Trekhsvyatitelsky per., 3, room. 436;
tel./fax +7(495) 772-95-90 * 23017;

website: www.hse.ru/unesco/

e-mail: tis@hse.ru
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